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PREFACE 

TO  THE  FIBST  EDITION, 


The  design  of  the  present  undertaking  is  to  supplement 
rather  than  to  compete  with  existing  works.  Notwith- 
standing all  that  has  been  written  on  the  law  of  Contracts, 
there  seems  still,  and  indeed  especially  at  the  present  time, 
to  be  room  and  occasion  for  a  Treatise  on  the  general 
principles  which  determine  the  validity  and  effect  of  con- 
tracts in  their  inception. 

The  development  of  these  principles  in  English  proce- 
dure has  been  in  great  measure  a  concurrent  one  in  the 
courts  of  law  and  of  equity,  and  at  the  same  time  has  led 
to  apparent  conflicts  on  many  points,  and  real  conflicts  on 
some  points,  between  the  two  systems.  The  lamentable 
division  of  jurisdiction,  as  Liord  Westbury  called  it,  which 
has  now  come  to  an  end,  led  unavoidably  to  a  no  less 
lamentable  division  of  exposition  in  text-books.  Writers 
on  the  law  of  Contract  have  confined  themselves  (save  for 
very  brief  passing  notices  or  allusions)  to  the  common-law 
parts  of  the  subject,  leaving  the  rest  to  bo  sought  in  books 
on  equity  jurisprudence,  where  in  the  press  of  other  matter 
there  was  no  room  for  its  adequate  treatment,  apart  from 
the  disadvantages  of  dealing  with  it  chiefly  or  wholly  with 
a  view  to  equity  procedure,  whereby  the  more  general  and 
permanent  elements  and  the  broader  principles  of  law  on 
which  the  rules  were  in  truth  founded  were  in  danger  of 
falling  out  of  sight 
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Moreover  there  axe  really  doubtful  questions  in  the 
application  of  the  leading  principles  of  Contract,  the  dis- 
cussion of  which  in  a  connected  fcrm  has  hitherto  been 
almost  if  not  altogether  prevented  by  the  foregoing  and 
other  reasons. 

I  have  therefore  attempted  to  give  in  this  book,  so  far 
as  possible,  an  equal  and  concurrent  view  of  the  doctrines 
of  common  law  and  of  equity,  and  to  fix  the  scope  of  my 
subject  so  that  matters  of  doubt  and  difficulty  might  be 
considered  with,  some  fulness. 

Among  the  topics  to  which  this  remark  especially  applies 
are  the  following :  the  power  of  married  women  to  bind 
their  separate  estate  by  engagements  in  the  nature  of 
contract ;  the  effect  of  the  rules  of  partnership  developed 
in  courts  of  Equity  in  limiting  the  capacity  of  the 
governing  bodies  of  companies  to  bind  the  corporation  by 
their  acts ;  the  assignment  of  contracts,  and  covenants 
running  with  land ;  Mistake,  and  the  rectification  of  in- 
struments; the  theory  of  Misrepresentation  as  distinct 
from  actual  Fraud;  the  equitable  doctrine  of  Undue 
Influence ;  and  to  some  extent  the  peculiar  conditions 
attached  to  the  remedy  of  Specific  Performance. 

I  have  avoided  dwelling  on  anything  practically  unim- 
portant or  out  of  date,  unless  for  special  reasons,  and  have 
sought  to  be  brief  in  the  statement  of  clear  and  familiar 
law.  And  I  have  confined  myself,  where  it  seemed  possible, 
to  citing  the  latest  and  best  authorities,  so  as  to  indicate 
the  means  for  a  complete  search  without  multiplying 
merely  illustrative  references.  At  the  same  time  I  have 
endeavoured  to  show  distinctly  the  authority  which 
establishes  each  separate  proposition,  so  that  the  reader 
may  not  have  to  look  through  many  cases  to  find  at  last 
that  few  or  none  are  relevant,  but  may  be  directed  at  once 
to  the  decisions  material  to  the  very  point  before  him. 

The  work  may  be  looked  upon  as  being,  in  its  general 
plan,  an  endeavour  to  answer  the  questions  that  arise  upon 
the  inception  of  a  contract.  Is  there  an  agreement  con- 
cluded in  terms  ?  (Ch.  I.)     Is  it  made  between  competent 
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parties  ?  (Ch.  11.)  Does  it  satisfy  the  re<iuiremeijtfi  of  the 
law  as  to  form  (if  any  there  be  for  the  particular  kind  uf 
contract)  (Ch.  III.)  and  consideration  ?  ((Jh.  IV.)  Who 
may  now,  or  hereafter,  sue  or  be  sued  upon  it  ?  (Ck  V.) 
So  far  as  to  what  may  be  called  the  first  elements.  We 
have  further  to  ask  if  there  is  nothing  in  the  matter  of  the 
agreement  to  interfere  with  its  validity :  whether  it  be 
unlawful  (Ch.  VI.)  or  impossible  (Ch.  VII.)  Again,  the 
question  may  arise  whether  there  is  nothing  to  prevent 
the  expressed  consent  of  the  parties  from  .having  its  full 
effect  By  reason  of  mistake  (Ch.  VIII.)  the  con.-ent  may 
be  only  apparent,  or  a  true  consent  may  be  wrongly  ex- 
pressed ;  or  by  rea^ton  of  misrepresentation  (Ch.  IX.),  fraud 
(Ch.  X.),  coercion  or  undue  influence  (Ch.  XL),  the  consent 
of  one  of  the  parties  may  not  be  binding  upon  him. 
Finally  there  may  be  a  question  whether  we  hav<;  to  deal 
with  one  of  those  curious  and  more  or  less  anomalous  ca^es 
where  there  is  an  agreement  neither  void  nor  voidible,  for 
some  purposes  recognized  and  having  legal  consequences, 
yet  not  directly  enforceable  (Ch.  XII.)  Questioub  arising 
on  the  performance  or  discharge  of  contracts  are  not  con- 
sidered except  incidentally. 

Some  digressions  have  been  deliberately  admitted,  partly 
for  reasons  of  practical  convenience,  partly  on  account  of 
the  subjects  having  a  special  interest  on  historical  or  other 
grounds.  In  one  or  two  instances  I  have  sacrificed  .scien- 
tific arrangement  for  the  sake  of  keeping  things  in  the 
place  where  I  thought  a  reader  would  ex])ect  to  find  them  : 
thus  the  rules  as  to  the  rescission  of  voidable  contracts 
in  Ch.  X.  should  strictly  have  formed  a  separate  cliapter.* 

The  Indian  Contract  Act  has  been  almost  constantly 
kept  in  view.  Most  of  the  sections  relevant  to  the  topics 
here  considered  will  be  found  cited  in  full  either  in  the 
text  or  in  the  notes.  Possibly  this  may  be  not  without 
practical  use  to  some  of  my  readers :  but  apart  from  this, 
the  Contract  Act  deserves,  as  it  appears  to  me,  moreatten- 

*  I  h*Te  Tentured  to  act  on  thia  in  the  Biamd  edition.    Oh.  IX.  now 
embnoes  both  Minrepreaentation  and  Fraud. 
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tion  from  English  lawyers  than  to  my  knowledge  it  has 
yet  received.  It  is  a  most  instructive  example  of  what  can 
be  done  to  consolidate  and  simplify  English  case-law,  and 
shows  better  than  any  discussion  can  do  what  are  the  real 
advantages  of  codification,  the  real  difficulties  to  be  over- 
come, and  the  most  likely  means  of  overcoming  them. 

I  have  not  attempted  to  collect  American  authorities : 
the  ever  growing  bulk  of  English  reports  alone  is  already 
formidable  enough  to  deal  ^vith.  But  some  account  has 
been  given  of  a  certain  number  of  decisions  of  the 
Supreme  Court,  selected  as  being  recent  or  otherwise  of 
marked  importance. 

Considering  the  amount  of  coincidence  (if  not  more  than 
coincidence)  between  English  and  Roman  law  in  the  main 
principles  of  Contract,  I  have  felt  justified  in  making  a 
pretty  free  use  of  the  Roman  law  for  purposes  of  illustra- 
tion and  analogy.  I  have  also  referred  at  times  to  modem 
Continental  Codes,  especially  where  it  seemed  that  light 
might  be  thrown  on  a  topic  of  special  legislation,  or  of 
what  is  called  "the  policy  of  the  law,"  by  extending  the 
range  of  observation.  However  no  systematic  comparison 
has  been  undertaken.  On  points  of  Roman  law  (and  to  a 
considerable  extent,  indeed,  on  the  principles  it  has  in 
common  with  our  own),  I  have  consulted  and  generally 
followed  Savigny's  great  work. 

ily  obligations  to  foregoing  English  writers  are  acknow- 
ledged to  the  best  of  my  power  in  their  proper  places  in 
the  text.  Here  I  must  express  my  thanks  to  my  friend 
Mr.  W.  R.  Kennedy,  of  Lincoln's  Inn,  for  valuable  sugges- 
tions and  contributions,  especially  on  the  subject  of  Ch. 
VIL;  and  in  like  manner  to  my  friend  Mr.  G.  H  Blakesley, 
of  Lincoln's  Inn,  especially  as  to  Ch.  X. 

F.  P. 

5,  New  Squarb,  Lincolk's  Inn, 
December,  1875. 
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Id  this  edition  the  Appendix  on  Agency  ha^  been 
transferred  from  Chapter  VIII.  to  Chapter  Y.  as  a  more 
appropriate  place,  and  the  division  of  Chapters  IX.  and  X. 
is  altered.  I  have  also  added  a  new  Appendix  to  Chapter 
v.,  giving  a  fuller  accoont  of  a  series  of  cases  in  the  Year 
Ik)ok8  which  in  the  first  edition  were  merely  referred  to. 
This  piece  of  the  mediaeval  history  of  English  law  will, 
I  hope,  be  not  without  curiosity  for  some  of  my  readers. 

Otherwise  the  plan  and  order  of  the  work  are  un« 
changed  :  but  it  has  been  revised  throughout,  and  various 
completions  and  corrections  have  been  made  besides  the 
additions  required  by  new  cases.  As  to  these  last  there  is 
always  a  temptation  to  evade  the  duty  of  considering  their 
whole  bearing  on  the  points  they  deal  with,  working  their 
effect  into  the  text,  and  for  this  purpose  recasting  if 
necessary  a  sentence  or  even  a  paragraph.  In  fulfilling 
this  duty  there  may  be  some  trouble,  and  there  is  little  or 
none  in  the  facile  course  of  evasion  which  consists  in 
merely  adding  a  new  reference  in  a  foot-note.  I  have 
striven  to  withstand  the  temptation,  but  I  cannot  be  sure 
that  I  have  always  withstood  it. 

The  Index  has  in  pursuance  of  a  friend's  suggestion  been 
made  fuller  than  it  was,  and  I  trust  that  by  means  of  this 
and  other  improvements  in  the  present  edition  the  book 
will  be  found  more  deserving  of  the  favour  which  has 
already  been  shown  to  it  by  the  profession. 
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I  would  add  to  what  I  have  already  said  of  the  Indian 
Contract  Act  that  an  authorized  English  reprint  of  it 
would  be  of  great  use  and  convenience.  At  present 
copies  cannot  be  procured  in  this  country  without  much 
trouble  and  delay.  It  seems  a  strange  thing  that  the 
legislation  of  France  and  Germany  should  be  more  acces- 
sible to  English  students  than  that  of  our  own  Empire. 


F.  P. 


5,  NiEW  Square,  Likooln's  Ink, 
April,  1878. 
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NOTE  OF  SOME  EDITIONS  CITED,  AND 

ABBREVIATIONS. 


Benjamin  on  Sale.    Second  edition,  1878. 

Dait*a  Vendon  Mid  ParabMen.    (Dart^V.  &P.)    Fifth  edition,  1870. 

L  C.  A.    The  Indian  Contract  Acst  is  wmetioiei  that  dted. 

Law  JonmaL    Always  dted  by  the  nnmber  of  the  toL  in  the  New  Series. 

Law  BeportB  (1865—75).    Hie  Chanoery  Appeal  and  Equity  oases  are 

dted  as  **  Ch."  and  «Eq."  ahnply. 
Lewin  on  Trusts.    Sixth  edition,  1875. 
Lindley  on  the  Law  of  Fsrtnenhip.    (Sometimes  dted  by  the  anthor^s 

name  alone.)    Third  edition,  1878. 
Saanders*  Reports,  notes  to  by  the  Ute  Serjeant  Williams  (Wms.  Saond.) 

Ed.  1871.    Citedfay  the  paging  of  that  edition,  not  the  pages  of 

Sannders. 
Savigny,  System  dee  heatigen  romischen  Beohts  (Savigny,  or  SaT.  Syst) 

Berlin,  1840—1849. 
Savigny,  Bas  Obligationenrecht  (SaT.  ObL)    Berlin,  1851—3. 
Sndtii'B  Leading  Cases  (Sm.  L^  C.)    Seventh  edition,  1876. 
Vangerow,  Lehrboch  der  Pandekten  (Vangerow,  Pand.)    Seyenth  edition, 

Marbuig  and  Ldpdg,  1868. 
Pothier's  and  Story*8  worics  ars  dted  by  the  oonsecntiTe  sections. 
Sayigny  and  Vangerow  ars  dted  Indiif  erently  by  Tolnme  and  page,  or  by 

the  oonsecntiye  sections,  often  by  botli. 


EBBATA. 


Page    96,  note  (a),  for  Taylor  v.  CMt^itter  d&  Co.,  read  Tayloir  v.  CMchetUr 
ds  MidhurU  By,  Co, 
„      126,  line  11,  for  603  read  600. 

„      288,    „      &  from  foot,  for  aooet  read  aoent, 

„     409,    „    18,  for  EtnUer  v.  ffumUe  read  ffumhle  v.  Hunter. 


ADDENDA. 


Pages  24,  28.  On  the  question  when  a  contrAct  h  ounefaided,  notwith- 
slandmg  that  the  partiee  intend  it  to  be  put  into  a  more  exact  ahape,  and 
on  the  sabject  of  aooeptanee  by  conduct,  see  now  Brogdm  v.  3fdropoliian 
Mjf.  Co,,  2  Ai^.  Ca.  666.  The  doctrine  that  a  mere  mental  aaaent  uncom- 
nranicated  to  the  proposer  is  not  an  acceptance,  on  which  doubt  seems  to 
haTe  been  thrown  in  the  Court  below,  is  also  reaffirmed  ;  see  especially  per 
Lord  Blackburn,  at  pp.  691,  692.  "When  an  offer  is  made  to  another 
party,  and  in  that  oiFer  there  is  a  request  express  or  impHed  that  he  must 
signify  his  acceptance  by  doing  some  particular  thing,  then  as  soon  a*  he 
does  that  thing,  he  is  bound :"  p.  691. 

In  this  case  the  conduct  of  the  parties,  who  in  fact  dealt  for  some  time 
on  tiie  terms  of  a  draft  agreement  which  had  never  been  formally  executed, 
was  held,  as  being  inexplicable  on  any  other  supposition,  to  show  an  actual 
though  informal  consent  to  a  contract  upon  those  terms  :  see  Lord  Cairns' 
opinion.  See  further,  as  to  "  the  distinction  between  an  agreement  which 
is  final  in  its  terms  and  therefore  binding,  and  an  agreement  which  Is 
dependent  upon  a  stipulation  for  a  formal  contract,"  Winn  v.  BuU,  7  Ch. 
D.  29,  where  Jessel,  M.  R.  decided  that  an  agreement  "  subject  to  the 
preparation  and  approval  of  a  formal  contract "  was  not  binding,  and  ex- 
pressed an  opinion  that  the  authorities  had  gone  too  far  in  enforcing  specific 
performance  of  agreements  nuule  out  from  informal  documents. 

Pages  37,  48.  As  to  infants*  contracts  of  service,  add  reference  to  Ledie 
V.  FUzpatrick,  3  Q.  B.  D.  229. 

Pages  68,  72.  In  actions  against  a  married  woman  in  respect  of  her 
separate  estate  the  husband  must  still  be  joined  as  a  party  in  all  cases 
except  those  in  which  the  Married  Women's  Property  Act,  1870,  expressly 
provides  that  she  may  be  sued  alone :  Hanooek$  v.  LahUiche,  in  C.  P.  D. 
Mar.  9, 1878. 

Page  ^^y  note  (a).  Morrdl  v.  Cowan  has  been  reversed  in  C.  A.  7  CIl  D. 
151,  on  the  construction  of  the  guaranty.  The  point  for  which  the  case  Ib 
dted  is  not  affected. 

Page  146,  note  (c).  Add  reference  to  Kronheim  v.  Jokn»n,  7  Ch.  D.  60. 

Page  158.  (As  to  adequacy  of  consideration  not  being  material).  '^  A.  Ih 
possessed  of  Blackacre,  to  which  B.  has  no  manner  of  right,  and  A.  desires 
K  to  release  him  all  his  right  to  Blackacre,  and  promises  him  in  considera* 


Xlviii  ADDENDA. 

tion  thereof  to  pay  him  so  moch  money  ;  sorely  this  is  a  good  consideration 
and  a  good  promise ;  for  it  puts  B.  to  the  trouble  of  making  a  release.*' 
Holt»  C.  J.  12  Mod.  459,  cited  in  Viner  s  Abr.  Plea  and  Pleadings,  G., 
pL9. 

Pages  188,  198,  233.  It  has  been  held  in  SpUler  v.  Paris  Skating  Rink 
Co.  7  Ch.  D.  868,  that  a  company  can  ratify  a  contract  made  by  promoters 
before  the  company  was  in  existence.    Sed  911. 

Page  224,  note  (a).  Add  reference  to  observations  of  James,  L.  J.  in 
German  v.  Chapman,  7  Ch.  D.  at  p.  279. 

Page  258.  SotUmayw  v.  De  Barros,  in  C.  A.  is  now  reported,  S  P.  D.  1. 
The  precise  point  decided  is  that  where  two  persons  go  through  a  ceremony 
of  marriage  in  England,  being  under  no  disability  to  marry  one  another  by 
English  law,  but  being  at  the  time  of  the  ceremony  both  domiciled  in  a 
conntiy  the  laws  of  which  prohibit  their  marriage,  such  marriage  is  null 
and  void. 

Page  827,  note  (6).  Add  reference  to  AUkiru  v.  Jupe,  2  C.  P.  D.  275. 

Page  845.  As  to  the  Truck  Act  add  reference  to  Smith  v.  WaUm,  3  C. 
P.  D.  109. 

Page  409,  note  {d).  lAndtay  v.  Oundy,  2  Q.  K  D.  96,  has  been  affirmed 
in  the  House  of  Lords,  nam,  Cundy  v.  Lmdtay,  Mar.  4, 1878. 

Pages  416,  420.  As  to  performance  of  the  contract  with  compensation  in 
a  case  of  error  in  quantity,  add  reference  to  McK^nde  v.  Uetkethy  7  Ch.  B. 

675. 

Pages  464,  482.  On  the  question  how  far  conduct  i^dthout  any  statement 
in  words  may  amount  to  a  representation,  for  the  purposes  of  an  action  of 
deceit,  see  Ward  v.  Hobb$  (C.  A.)  8  Q.  B.  D.  150. 

Page  581.  As  to  transactions  between  solicitor  and  client,  add  reference  to 
McPhencm  ▼.  WaUt  8  App.  Ca.  254 ;  as  to  re-opening  accounts  between 
them,  Watmm  v.  JlodweU,  7  Ch.  D.  625. 


PRINCIPLES  OF  CONTRACT 

AT  LAW  AND  IN  EQUITY. 


CHAPTER  I. 

AOREEH£NT,  PbOPOSAL,  XSD  ACCEPTANCE. 

It  is  Bomewbat  curious  that  no  such  thing  as  a  satLsfactoiy  Contract  a 
definition  of  Contract  is  to  be  found  in  any  of  our  hooka     The  J^^JJ*"^ 
truth  is  that  not  one  definition  but  a  series  of  definitions  is  ooooep* 
required,  and  this  want  is  supplied  by  the  interpretation  clause  ^^ 
of  the  Indian  Contract  Act  (to  be  presently  quoted)  with  a 
completeness  and  accuracy  which  in  the  present  writer's  judg- 
ment are  not  likely  to  be  much  improved  upon  for  any  practical 
purpose.     Before  we  come  to  this,  however,  it  is  worth  while  to 
show,  by  approaching  the  conception  of  Contract  from  a  more 
general  point  of  view,  of  how  special  and  complex  a  nature  the 
conception  really  is. 

One  always  thinks  of  the  consent  of  the  parties  as  the  main 
thing  that  goes  to  make  a  contract,  as  beyond  question  it  is.  A 
contract  is  before  all  things  a  transaction  in  which  two  or  more 
persons  consent.  But  this  is  a  generic,  not  a  specific  description. 
Every  contract  involves  consent,  but  many  legal  transactions 
involve  consent  without  being  contracts.  For  a  generic  name  ^  branch 
of  all  legal  transactions  in  which  consent  is  necessary  we  may  of  Agrae- 
provisionally,  for  want  of  any  better  word,  use  the  term  Agree-  wider 


ment  in  the  widest  possible  sense  (a).     Let  us  now  see  how 

many  things  are  included  in  the  consent  that  makes  a  legal  Muaf^u' 

(a)  Vertrag  m  used  by  Savigny,       pu  307)  we  follow  slmost  literally  in 
whose  analysis  (Syst  (  140,  toL  8.,      this  paragraph. 
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2  CHAP    I.    AGREEMENT,  PROPOSAL,    AND    ACCEPTANCE. 

agreement.  Consider  a  familiar  and  unquestionable  instance, 
the  contract  of  sale.  The  first  thing  we  observe  is  that  it  takes 
not  less  than  two  persons  to  make  it.  In  this  and  in  most 
cases  there  are  in  fact  not  more  ;  but  others  readily  occur,  such 
as  partnership,  where  the  number  is  not  limited.  The  next 
thing  is  that  these  persons  have  a  distinct  intention,  and  the 
intention  of  both  or  all  of  them  is  the  same.  Without  this  one 
obviously  cannot  say  there  is  an  agreement.  Next,  they  must 
bo  aware  that  their  intentions  agree  :  in  other  words,  they  must 
communicate  them  to  one  another,  for  it  is  again  obvious  that 
uncommunicated  intentions,  however  exactly  they  correspond, 
do  not  make  an  agreement.  Moreover  the  scope  of  the 
intention  is  material  If  people  make  arrangements  to  go  out 
for  a  walk  or  to  read  a  book  together,  that  is  no  agreement  in  a 
legal  sense.  Why  not  ]  Because  their  intention  is  not  directed 
to  legal  consequences,  but  merely  to  extra-legal  ones ;  no  rights 
or  duties  are  to  be  created.  In  the  case  of  the  sale  the  buyer 
and  the  seller  intend  to  acquire  new  rights  and  undertake  new 
duties.  The  buyer  means  to  become  the  owner  of  the  goods, 
and  the  seller  to  become  his  creditor  for  the  price,  and  this  is 
what  gives  the  agreement  its  legal  character  (a).  The  intention 
of  the  parties  must  therefore  be  an  intention  directed  to  legal 
consequences  :  and,  finally,  those  consequences  must  be  such  as 
to  confer  rights  or  impose  duties  on  the  parties  themselves. 
The  judgment  of  a  full  Court,  or  the  verdict  of  a  jury,  for 
example,  expresses  a  common  intention  of  several  persons  which 
has  legal  consequences  for  its  immediate  object,  and  yet  it  is 
not  an  agreement.  Nobody  would  think  of  calling  it  so.  Why 
not  ?  Because  the  rights  and  duties  determined  by  the  judg- 
ment or  verdict  are  not  those  of  the  judges  or  jurors.  The 
result,  then,  comes  out  in  this  way : 

Definition      When  two  or  more  persons  concur  in  expressing  a  common 
me^To)-  iiitention  so  ihat  rights  or  duties  of  those  persons  are  thereby 

vera  much  determined,  this  is  an  agreement  (h), 

more  than 

contract. 

{a)  The  difference  !b  ''  dass  in  die*  circumlocntion  tmayoidable  In  the 

Bern  der  Wille  auf  ein  Bechtsver-  text 

haltniss  als  Zweck  gerichtet  ist,  in  (6)  The  original  words  are  sub- 

jenen  Fallen  auf  andere  Zwecke  *'  :  joined,  as  a  perfectly  literal  trans- 

thewantof  an  English  equivalent  lation  1b  not  practicable :  Yertragist 

for  ReckUverkdUnm  has  made  some  die  Vereinigung  Mehrerer  zu  einer 


DEFINinOK  OF  AGRBKMKKT. 
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The  first  point  that  strikes  iis  in  this  definition  is  its  extreme 
comprehensiveness.  It  includes  every  kind  of  transaction  which 
affects  the  rights  of  the  parties  and  to  which  the  consent  of  more 
than  one  of  them  is  necessary.  Not  only  conkact,  but  every 
sort  of  conveyance  is  covered  by  it ;  even  a  conveyance  by  way 
of  absolute  and  immediate  gift  (a).  The  last  item  is  at  first  sight 
startling,  especiaUy  as  there  are  certain  ways  of  making  a  gift 
(otherwise  than  by  a  transfer  of  property)  in  which  the  assent  ur 
knowledge  of  the  donee  is  immaterial  (b).  But  to  say  that  a 
conveyance  by  way  of  gift  imports  an  agreement  is  only  to  say 
that  ownership  cannot  be  thrust  on  a  man  against  his  will,  and  in 
this  form  there  is  nothing  strange  in  the  proposition.  And  in 
fact  there  is  express  authority  in  onr  law  to  show  that  *'  it  re- 
quires the  assent  of  both  minds  to  make  a  gift,  as  it  does  to  make 
a  contract "  (Le,,  when  the  gift  is  to  take  effect  by  way  of  a 
transfer  of  property  to  the  donee),  although  the  donee's  assent  is 
readily  presumed,  and  therefore  if  money  is  offered  as  a  gift  but 
not  accepted  as  such,  the  subsequent  agreement  of  the  parties  may 
make  it  a  good  loan  (c).  In  like  manner  the  definition  now  before 
us  includes,  of  course,  gratuitous  obligations  as  well  as  those  made 
upon  valual)le  consideration.  So  much  as  to  its  general  contents. 
It  will  now  sufficiently  appear  that  its  proper  place,  in  this  highly 
general  form,  is  in  a  work  reviewing  the  whole  field  of  legal 
conceptionB  in  the  most  general  manner  possible  (which  Savigny's 
in  fact  does)  (d) ;  and  further  analysis  is  required  before  we 
can  arrive  at  anything  applicable  to  the  special  treatment  of 
contract. 


flboeinstiiiiiKMiiden  WiUenaeiUa- 
rang,  wodnrch  ihre  Becbtiverfaalt- 
lune  bestimmt  werden.  Savigny, 
Sysk  §  140  (3,  309).  ThiB  is  one  of 
the  things  wbich  look  Tery  obvioiia 
when  they  are  once  stated  and  the 
leadttp  ma  J  be  tempted  to  think  it 
too  obvious  to  be  worth  making  ao 
much  oL  But  it  h  jnst  these  obvions 
things  which  remain  hidden  or  nn- 
fmitful  till  a  man  of  trt^e  scientific 
genius  like  Savigny  sees  the  impor- 
tanoe  of  hriogfng  them  distinctly 
into  the  Ijs^t. 

{a)  Conveyance,  of  course,  con- 
tains something  beyond  agreement, 
namely,  the  transfer  of  property. 


All  that  b  meaat  is  that  every  con- 
veyance indndes  an  agreement. 

(6)  Savigny,  Syst  |  160  (4,  145- 
50).  The  most  striking  case,  how- 
ever,— the  payment  of  another  man's 
debt — Is  at  least  doubtful  in  EngliHh 
law. 

(c)  HUl  V.  WiUctn,  8  Ch.  888, 806. 
Cp.  D.  89,  0.  de  don.  10  ;  D.  44,  7 
de  oU.  et  act  55. 

(d)  Nothing  would  be  easier  than 
to  produce  any  amount  of  mistaken 
criticism  on  this  and  other  parts  of 
Savigny*s  work  by  not  attending  to 
its  true  object  and  character,  wbich 
are  fully  explained  by  himself  in  the 
preface  to  voL  1. 

B  2 


4  CHAP.    I.   AGREEMENT,  PROPOSAL,  AND  ACCEPTANCE. 

Further  The  central  part  of  this  group  of  ideas  is  that  the  parties 

HowiB  the  ^^^^^^^  ^^  expressing  a  common  intention.  Let  us  see  how  this  is 
intention  brought  about.  They  must  be  assured  by  mutual  communica- 
^^^  tion  that  a  common  intention  exists,  that  they  mean  the  same 

thing  in  the  same  sense.  But  must  they  then  proceed  to  a 
further  act  of  expressing  this  intention  ^  No,  there  is  no  need 
for  anything  more,  unless  indeed  it  is  understood  between  the 
parties,  as  in  particular  cases  it  may  be,  that  only  a  subsequent 
formal  expression  is  to  bind  them,  or  unless  something  more  is 
specially  prescribed  by  law.  When  the  communication  is  com- 
plete, the  expression  is  complete ;  the  expression  of  the  common 
intention  is  the  sum  of  the  complete  communication  and  nothing 
else.  How  then  is  the  communication  completed  %  We  only 
have  to  look  at  the  way  in  which  bargains  are  struck  or  go  off  in 
all  men's  experience.  The  communications  begin  with  a  pro- 
posal of  certain  terms  from  one  party.  The  other  either  accepts 
them,  when  there  is  an  end  of  it,  or  he  does  not,  when  again 
there  is  an  end  of  it  for  the  time  being  and  so  far  as  that  parti- 
cular proposal  is  concerned.  But  it  often  happens  that  one  or 
other  of  the  parties,  unwilling  merely  to  break  ofiF,  thereupon 
suggests  something  rather  different ;  and  thus  they  may  go  on 
trying  counter-proposals  indefinitely  till  they  either  give  it  up, 
or  one  of  them  makes  a  proposal  which  the  other  can  accept  as 
it  stands.  Thus  the  conduct  of  every  bargain  which  is  struck  is 
ultimately  reducible  to  the  form  :  Will  you  do  so  and  so  on 
such  and  such  terms  % — I  will :  and  the  conduct  of  every 
attempted  bargain  which  goes  off  is  ultimately  reducible  to  the 
form :  Will  you  do  so  and  so  on  such  and  such  terms  9 — ^I  will 
not.  We  can  put  all  this  together  into  a  statement  of  the 
following  kind  : 

Mutual  ^  Tlie  mutual  communication  which  makes  up  an  expression  of 
SSon"by    common  intention  for  the  purposes  of  legal  agreement  consists  of 

prop^     proposal  and  acceptance, 
and  ac- 
ceptance. 

Ajb  a  matter  of  historical  fact,  this  comes  out  in  the  most 

striking  and  definite  form  that  can  be  in  the  formal  question 

(proposal)  and  answer  (acceptance)  of  the  Eoman  Stipulation. 

Yet  tliis  particular  analysis  of  the  elements  of  contract  is  as  a 

rule  comparatively  neglected  by  writers  on  the  civil  law,  while 


DsnirmoN  of  contiuct.  ** 

its  importance  as  a  distinct  part  of  the  legal  theory  is  fully 
brought  oat  in  onr  own  books.  However,  German  jurispmdenco 
has  apt  technical  words  for  dealing  with  the  subject,  and  in  some 
modem  books  a  good  deal  of  attention  is  paid  to  it  (a). 

Thus  far,  however,  we  are  still  on  general  ground     We  have  SpecUle 
not  yet  got  any  specific  mark  of  contract^  as  distinguished  from  ^fy^^^gf^  . 
agreement  (=  Vertrag)  in  the  wide  sense.    What  distinguishes  the  The  agree* 
agreement  in  a  contract  from  the  agreement  in  any  other  of  the  ^'^  ^  ^ 
transactions  falling  within  the  more  general  conception,  such  as  give  rise  to 
for  example  a  perfect  conveyance  1    The  distinction  is  this :  in  ^^  ^*" 
the  case  of  a  contract  something  remains  to  be  done  by  one  or 
by  each  of  the  parties,  which  the  other  has  or  will  have  a  right 
to  call  upon  him  to  do.     Now,  in  the  language  of  Roman  law 
(which  is  often  adopted  by  our  own,  but  perhaps  cannot  strictly 
be  called  part  of  it),  there  is  a  technical  and  appropriate  name 
for  this  state  of  things.     When  one  man  has  a  pectdiar  right  (i.e., 
not  a  merely  public  right,  or  a  right  incident  to  ownership  or  a 
permanent  family  relation)  to  control  another  man's  actions  by 
calling  upon  him  to  do  or  forbear  some  particular  thing,  there  is 
said  to  be  an  obligation  between  them  (b).     The  person  whose 
action  is  thus  controlled  is  said  to  be  obliged  or  bound.     A 
contract  accordingly  is  an  agreement  which  produces  an  obliga-  And  Is  ex* 
tion  (c).     In  this  case,  therefore,  the  common  intention  expressed  J'jfJJjJJ^ 
by  the  parties  has  this  peculiar  character,  that  it  contemplates  a 
future  performance  or  performances  to  which  one  or  each  of  them 
is  t<o  be  bound.     On  the  side  of  the  party  so  bound,  the  expres- 
sion of  this  intention  is  accordingly  nothing  else  than  an  under- 
taking to  perform  the  thing  he  is  bound  to — in  other  words,  a 
promise.     This  is  the  specific  mark  of  Contract  which  we  sought. 
That  which  distinguishes  it  from  the  genus  Agreement  is  that  the 
expression  of  intention  is  not  only  constituted  by  proposal  and 
acceptance,  but  includes  the  particular  kind  of  expression  whicli 
IB  called  a  promise.     We  have  as  the  proper  groimdwork  of  con- 
tract a  promise  determined  by  the  acceptance  of  a  proposal. 

(a)  See  Yangerow,  Pand.  §  603  (expanding  Vertrag  according  to  its 

(3,  248,  kCf  7&  ed.).    The  teimB  preyious  definition)  thua  :  Vereini- 

are  ilnlra^sPropotal ;  Annahme=  gtmg  Mehrerer  zu  einer    Uberein- 

Aooeptanoe.  stimmenden  WiUenflei4[liining,  wo- 

(6)  SftT.  Syrt.  1.  338-9 ;  id.  ObL  1.  durch  unter  ihnen  eine  Obligation 

4,  seq.  entatehen  soil.    Sav.  Obi.  2,  7,  8. 

(r)  Obligmtorischer    Vertrag,    or 
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of  Indian 
Contract 
Act. 


Hcmarks 
on  terms  : 
**  agree- 
ment" 
and  "con- 
tract." 


The  notion  of  Agreement  in  its  laigest  sense,  from  which  we 
set  out  to  this  end,  has  now  served  our  purpose,  and  we  have  no 
more  to  do  with  it.  The  reason  for  saying  this  expressly  is  that 
we  shall  henceforth  find  it  convenient,  and  iiideed  necessary,  to 
use  the  word  with  a  more  limited  meaning. 

The  leading  ideas  being  thus  worked  out,  the  next  thing 
would  be  to  embody  them  in  definitions.  This  part  of  the  work, 
however,  is  fortunately  done  to  our  hand  by  the  Indian  Contract 
Act  1872,  and  we  are  now  in  a  position  to  appreciate  the  value 
of  it.     The  second  section  of  the  Act  runs  thus : — 

"  In  this  Act  the  following  words  and  expressions  are  used  in  the 
following  senses,  unless  a  contrary  intention  appears  firom  the  con- 
text : — 

(a)  When  one  person  signifies  to  another  his  willingness  to  do  or 
to  abstain  froin  doing  anything,  with  a  view  to  obtaining  the  assent 
of  that  other  to  such  act  or  abstinence,  he  is  said  to  make  a  proposal : 

{h)  When  the  person  to  ^hom  the  proposal  is  made  signifies  his 
assent  thereto^  the  proposal  is  said  to  be  accepted.  A  proposal  when 
accepted  becomes  a  promise  : 

(c)  The  person  making  the  proposal  is  called  the  **  promisor,"  the 
person  accepting  the  proposal  is  called  the  "  promisee  " : 

(d)  When,  at  the  desire  of  the  promisor^  the  promisee,  or  any 
other  person,  has  done  or  abstained  from  doing,  or  does,  or  abstains 
from  doing,  or  promises  to  do  or  to  abstain  from  doing  something, 
such  act  or  abstinence  or  promise  is  called  a  consideration  for  the 
promise: 

(e)  Every  promise,  and  every  set  of  pr(Hnises  forming  the  con- 
sideration for  each  other^  is  an  agreement : 

(/)  Promises  which  fonn  the  consideration,  or  part  of  the  con- 
sideration for  each  other,  axe  called  reciprocal  promises  : 
((/)  An  agreement  not  enforceable  by  law  is  said  to  be  void : 
(h)  An  agreement  enforceable  by  law  is  a  contract : 
(i)  An  agreement  which  is  enforceable  by  law  at  the  option  of  one 
or  more  of  the  parties  thereto,  but  not  at  the  option  of  the  other  or 
others,  is  a  voidable  contract : 

(j)  A  contract  which  ceases  to  be  ei^rceable  by  law  becomes  void 
when  it  ceases  to  be  enforceable." 

The  language  here  used  is  mostly  familiar  to  English  law,  so 
that  only  one  or  two  points  call  for  any  remark.  In  English 
books  "offer"  is  constantly  used  as  a  synonym  for  "proposal," 
and  perhaps  rathelr  the  more  often  of  the  two.  The  use  of  the  one 
or  the  other  word  seems  a  pure  matter  of  taste.     For  a  legislative 
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definiticm,  of  coarse,  it  was  conyenieiit  to  keep  only  one.  The 
distinction  between  "agreement  and  ''eontracti"  by  which 
**  contxact "  means  only  a  vmlid  and  enforceable  agroement, 
answBis  to  the  classical  difTeienee  in  Latin  between  eontraehui 
and  pctctum,  which  perhaps  suggested  it,  bnt  is  new  in  our  lan- 
guage. The  phrase  '^a  void  contract,^'  which  often  occurs  in 
English  books,  is  according  to  this  definition  a  contradiction  in 
terms.  The  innovation  seems  to  us  a  clear  improvement,  for  it 
makes  the  legal  meaning  of  the  words  moie  precise  and  con- 
venient, without  doing  any  violence  to  former,  or  even  to  popular 
usage,  and  as  a  rule  we  shall  adopt  it  (a). 

The  subject  of  Consideration  is  reserved  for  a  separate  chapter. 

The  distinction  between  void  and  voidable  transactions,  here 
expressed  in  the  form  of  a  definition,  is  one  of  the  most  funda- 
mental and  important  in  the  law,  though  a  great  deal  of  laxity  is 
to  be  found  even  in  modem  books  in  the  use  of  the  two  words. 

An  agreement  or  other  act  which  is  void  has  from  the  beginning 
no  legal  effect  at  all,  save  in  so  far  as  it  may  subject  the  parties 
to  penal  consequences  in  any  case  where  it  is  made  void  by  some 
special  prohibitive  law  which  also  imposes  a  penalty.  No  person's 
tigbts  can  be  affected  by  it,  whether  he  be  a  party  or  a  stranger. 

A  voulaUe  act,  on  the  contrary,  will  have  all  its  i>ropor  legal 
effects  unless  and  until  it  is  disputed  and  pronounced  invalid. 
And  it  can  be  disputed  only  by  certain  persons  and  umlor 
certain  conditions. 

It  is  needless  to  say  more  in  general  terms  of  this  distinction, 
wbicb  we  shall  find  amply  illustrate<l  in  almost  every  branch  of 
the  subject.  We  must  note,  however,  that  the  language  of  sub- 
sections {g)  and  {j)  is  not  exactly  applicable  to  English  law  {h). 
For  in  the  chapter  on  Agreements  of  Imperfect  Obligation  we 
shall  see  that  there  are  many  agreements  which,  although  they 
cannot  be  enforced,  yet  are  by  no  means  to  be  spoken  of  as  void, 
inasmuch  as  they  are  otherwise  recognized  by  law,  and  have 
distinct  legal  consequences. 


(a)  The  distinction  might  be  ex- 
hibited thus  in  SavignVs  tenalso- 
logy :  Agreement  =  Vertnig,  wo- 
dtm^i  eine  Obl^tikm  entstehen  soU. 
Contract  =  Vertng,  woJiudi  etne 
Uagime  OUigatioa  eatsteht. 

(6)  This  applies  in  some  omws  to 
nib-i.  (i)  also.    When  a  memoran- 


dnm  of  an  agreement  required  by 
theStatnte  of  Fiaods  to  be  in  writing 
has  been  signed  by  one  party  but 
not  by  the  other,  tibe  agreement  is 
enforoeable  at  tlie  option  of  him  who 
has  not  signed,  h«t  not  at  the  opUon 
of  the  other:  bnt  we  oan  hardly  call 
this  a  voldabk  contract. 
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The  main  principle  being  fixed  that  a  contract  is  constituted 
by  the  acceptance  of  a  proposal,  it  remains  to  note  the  applica- 
tions of  it  in  detail,  which  for  the  most  part  are  obvious  corol- 
laries, though  considerable  difBculties  arise  in  some  particular 
instances. 


Applica- 
tions ; 
BoToca- 
tionof 
proposaL 


Cooke  r. 
Oxley. 


1.  A  proposal  may  be  revoked  at  any  time  before  acceptance, 
but  not  afterwards. 

For  before  acceptance  there  is  no  agreement,  and  therefore  the 
proposer  cannot  be  bound  to  anything  (a).  So  that  even  if  he 
purports  to  give  a  definite  time  for  acceptance,  he  is  free  to 
withdraw  his  proposal  before  that  time  has  elapsed.  He  is  not 
bound  to  keep  it  open  unless  there  is  a  distinct  collateral 
contract  to  that  effect,  founded  on  a  distinct  consideratioiL  If 
in  the  morning  A.  offers  goods  to  B.  for  sale  at  a  certain  price, 
and  gives  B.  till  four  o'clock  in  the  afternoon  to  make  up  his 
mind,  yet  A.  may  sell  the  goods  to  C.  at  any  time  before  four 
o'clock,  so  long  as  B.  has  not  accepted  his  offer.  But  if  B.  were 
to  say  to  A. :  "At  present  I  do  not  know,  but  the  refusal  of 
your  offer  for  a  definite  time  is  worth  something  to  me ;  I  will 
give  you  so  much  to  keep  it  open  till  four  o'clock  "  (or  even,  it 
may  be,  "  If  you  will  keep  it  open  till  four  o'clock,  then,  in 
the  event  of  my  taking  the  goods,  I  will  add  so  much  to  the 
price")  (6),  and  A.  wore  to  agree  to  this,  then  A.  would  be 
bound  to  keep  his  offer  open,  not  by  the  offer  itself,  but  by  the 
subsequent  independent  contract.  This  doctrine  was  established 
by  Cooke  v.  Oxley  (c),  and  followed  in  Roviledge  v.  Grant  {d) 
and  other  cases,  and  has  lately  been  confirmed  by  the  Court  of 
Appeal  (e).  It  is  different  in  the  modem  civil  law.  There  a 
promise  to  keep  a  proposal  open  for  a  definite  time  is  treated  as 
binding,  as  indeed  there  appears  no  reason  why  it  should  not  be 
in  a  system  to  which  the  doctrine  of  consideration  is  foreign  : 
nay,  there  is  held  in  effect  to  be  in  every  proposal  an  implied 

(a)  The  same  role  applies  to  a 
proposal  to  vary  an  existing  agree- 
ment ;  QUktt  y.  Ltonino,  4  G.  B. 
N.  S.  485. 

(6)  See  0.  N,  Ry,  Co,  v.  WWiam, 
L.  R.  9  C.  P.  16  :  combining  tiiis 


with  tile  principle  of  Hochster  y. 
De  la  Tina-,  2  E.  &  B.  678, 22  L.  J.  Q. 
B.  455,  and  Fro9t  y.  Knight,  L.  R. 
7  £x.  Ill,  one  may  get  the  result  in 


the  text. 

(r)  8  T.  R.  653  j  affd.  in  Ex.  Ch., 
see  note. 

(d)  4  Bing.  653. 

{e)  Dickinaon  v,  Dodds,  2  Ch.  D. 
463.  For  a  oondusiye  answer  to 
criticisms  which  have  been  made 
upon  Cooke  y.  Oxley  see  Benjamin 
on  Sale,  51-55. 
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promise  to  keep  it  open  for  a  reasonable  time  (a).  In  our  own 
law  the  effect  of  naming  a  definite  time  in  the  proposal  is  simply 
negative  and  for  the  proposer's  benefit :  that  i%  it  operates  as  a 
warning  that  an  acceptance  will  not  be  received  after  the  lapse 
of  the  time  named.  In  fact  the  proposal  so  limited  comes  to  an 
end  of  itself  at  the  end  of  that  time,  and  there  is  nothing  for  the 
other  party  to  accept     This  leads  us  to  the  next  rale,  namely : — 

2.  The  proposer  may  prescribe  a  certain  time  within  which  Belainl- 
the  proposal  is  to  be  accepted,  and  the  manner  and  form  in  which  p^opoMJ 
it  is  to  be  accepted.     If  no  time  is  prescribed,  the  acceptance  oy  "iyg  oi 
must  be  communicated  to  him  within  a  reasonable  time.     In  ^^JJ^JJj^. 
neither  case  is  the  acceptor  answerable  for  any  delay  which  is  the  •hk  time, 
consequence  of  the  proposer^s  own  default.     If  no  manner  or 
form  is  prescribed,  the  acceptance  may  be  communicated  in  any 
reasonable  or  usual  manner  or  form. 

This  is  almost  self-evident,  standing  alone ;  we  shall  see  the 
importance  of  not  losing  sight  of  it  in  dealing  with  certain  diffi- 
culties to  be  presently  considered.  Note,  however,  that  though 
the  proposer  may  prescribe  a  form  or  time  of  acceptancey  he  can- 
not prescribe  a  form  or  time  of  refusal^  so  as  to  fix  a  contract  on 
the  other  party  if  he  does  not  refuse  in  some  particular  way  or 
within  some  particular  time  {h). 

Among  other  conditions,  the  proposal  may  prescribe  a  parti- 
cular plcLce  for  acceptance,  and  if  it  does  so,  an  acceptance  else- 
where will  not  do  {e).  The  real  question  in  cases  of  this  kind 
is  whether  the  condition  as  to  time,  place,  or  manner  of  accept- 
ance was  in  fact  part  of  the  terms  of  the  proposaL 

There  is  direct  authority  for  the  statement  that  the  proposal 
must  at  all  events  be  taken  as  limited  to  a  reasonable  time  {d) ; 
nor  has  it  ever  been  openly  disputed.  The  rule  is  obviously 
required  by  convenience  and  justice.  It  may  be  that  the  pro- 
poser has  no  means  of  making  a  revocation  known  {e,g.,  if  the 
other  party  changes  his  address  without  notice  to  him,  or  goes  on  a 
long  journey),  and  he  cannot  be  expected  to  wait  for  an  unlimited 

(a)  Vaogerow,   Paod.   §  603   (3,  Ca.  on  Cont  4a 

253) ;  see  L.  R  5  Ex.  837,  n.  {d)  BaUf^s  ca.,  5  Eq.  428,  8  Ch. 

(i)  FeUkouse  t.  Bindley,  11  G.  B.  529;  MamsffcUe  ffoUl  Co,  v.  Monte- 

N.  &  869,  875,  81  L.  J.  C  P.  204.  >re,  same  Co,  r.  Ooldtmid,  L.  K.  1 

(c)  Bliason  t.  Hentkaw  (Sup.  Ct  Ex.  109. 
TJ.  ax  4  Wheat.  225,  Langdell,  Sel 
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time.  There  is  also  direct  authority  to  show  that  an  acceptance 
not  communicated  to  the  proposer  or  his  agent  does  not  make  a 
contract  (a). 

Bevoca-  3.  A  piroposal  is  revoked  only  when  the  intention  to  revoke  it 
pi^)oflal  ^  communicated  to  the  other  party.  Therefore  a  revocation 
must  be  communicated  after  acceptance,  though  determined  upon  before 
cated         **^®  acceptance,  is  too  late. 

before  ao-  Putting  out  of  the  question  for  the  present  any  difficulties  that 
*^  ^**  may  arise  as  to  what  is  in  point  of  law  the  true  date  of  the 
acceptance,  it  is  clear  from  the  cases  presently  to  he  mentioned 
CiTiliaiiB  that  this  is  the  rule  of  the  common  law.  The  civilians  differ  on 
^JJ^'  the  point.  Pothier  lays  down  a  directly  contrary  rule  in  a  well- 
Pothier,  known  passage  (Contr.  de  Vente,  §  32)  which  we  need  not  repeal, 
row7*"^  as  it  is  given  with  slight  abridgment  by  Mr.  Benjamin  (On 
Sale,  57-8.)  He  does  not  fail  to  see  the  manifestly  urgust  con- 
sequences of  letting  a  revocation  take  effect,  though  the  other 
party  has  received,  accepted,  and  acted  upon  the  proposal  without 
knowing  anything  of  the  proposer's  intention  to  revoke  it ;  but 
he  escapes  them  by  imposing  an  obligation  on  the  proposer,  upon 
grounds  of  natural  equity  independent  of  contract,  to  indemnify 
the  party  so  accepting  against  any  damage  resulting  to  him  from 
the  transaction.  This  treatment  of  the  subject  wholly  overlooks 
the  consideration  that  not  intention  in  the  abstract,  but  commu- 
nicated  intention,  is  what  we  have  to  look  to  in  all  questions  of 
the  formation  of  contracts  (6).  And  the  obligation  to  indemnify 
(which  must  be  classed  as  qtiasi  ex  ddido  if  anything)  is  not 
only  a  cumbrous  and  inelegant  device,  but  as  Mr.  Benjamin  points 
out,  overshoots  its  mark  by  being  in  turn  unfair  to  the  proposer. 
Far  more  satisfactory  is  Vangerow  (Pand.  §  603),  whose  opinion 
is  to  this  effect.  The  declaration  of  an  aimnua  contrahendi 
(whether  by  way  of  proposal  or  of  acceptance)  when  once  made, 
must  be  regarded  as  continuing  so  long  as  no  revocation  of  it 
communicated  to  the  other  party.  A  revocation  not  communi- 
cated is  in  point  of  law  no  revocation  at  all.  In  this  respect  the 
revocation  of  a  proposal  or  acceptance  must  be  governed  by  the 

(a)  Uriver  v.  RkiKa/rdton,  1  M.  &  Eq.  9,  and  see  p.  15  vrfra, 

S.  657;  Madeif  v.  TiiUder^  1  G.  M.  (6)  So  Mr.  Leake  jtutiy  remarki 

&  It  692;  RuMteU  v.  Thomson,  i  H.  (On  Contraoto,  20,  tk). 
&  N.  788,  798,  804;  HOb'a  ca,  4 


Bsme  mles  as  the  proposal  or  acceptance  itself.  Them  principles, 
it  seems  to  us,  are  entirely  right  if  tested  by  eommon  sense  and 
conrenienoe,  and  are  in  accordance  with  the  aathorities  of  the 
common  law  when  rightly  understood. 

4.  The  conmmnication  of  an  acoeptanee  or  of  its  rerocation  is  Accept- 

.         Mioe  or 

subject  to  the  same  rules  as  the  communication  of  a  proposal  or  nvocaUon 

of  its  revocation.  ?*S"^' 

loltows 

■MM  nUct 
This  seems  obvious  enough,  yet  it  is  veiy  possible  to  overlook  ••  V^ 

it,  and  more  distinct  attention  to  it  might  perhaps  have  saved  pjfl^^j^ 
the  law  from  some  of  the  complication  and  difficulty  which  at  m  to  con- 
piesent  attend  a  particular  class  of  cases.  This  class  is  one  of  ^^^  ^ 
great  and  increasing  importance — ^namely,  where  a  eontnu;t  is  ipoDdeiice. 
entered  into  by  correspondence  between  persons  at  a  distance. 
The  proposer  is  bound,  of  course,  from  the  date  of  acceptance. 
The  great  question  is,  what  is  for  this  purpose  the  date  of 
acceptance  t  And  it  has  been  assumed,  without  any  real 
necessity,  that  some  one  moment  must  be  fixed  at  which  the 
contract  is  made  absolute  for  all  pnrpoies  :  hence  the  difficulties 
that  hav^  been  found  in  stating  a  satisfactory  rule.  As  far  as 
proposition  3  is  concerned  it  is  plainly  just  and  expedient  that 
the  acceptance  should  date  from  the  time  when  the  party  has 
done  all  he  can  to  accept,  by  putting  his  affirmative  answer  in  a 
determinate  course  of  transmission  to  the  proposer.  From  that 
time  he  must  be  free  to  act  on  the  contract  as  valid,  and  dis- 
regard any  revocation  that  reaches  him  afterwards.  And  it  is 
very  natural,  and  in  fact  there  is  a  strong  tendency  in  the 
English  authorities,  to  conclude  that  at  this  point  the  contract 
is  wholly  irrevocable  and  absolute ;  so  that  on  the  one  hand  the 
acceptor  remains  boimd,  though  he  should  afterwards  despatch 
a  revocation  which  arrives  with  or  even  before  the  acceptance  ; 
and  on  the  other  hand  the  proposer  is  bound,  though,  without 
any  default  of  his  own,  the  acceptance  should  never  reach  him. 
But  these  consequences  contradict  the  propositions  2  and  4, 
and  are  against  all  reason  and  convenience.  The  proposer 
cannot^  at  all  events,  act  on  the  contract  before  the  acceptance  is 
commimicated  to  him ;  as  against  him,  therefore,  a  revocation  is 
in  time  if  it  reaches  him  together  with  or  before  the  original 
acceptance,  wliatever  the  relative  times  of  their  despatch.     On 
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tlie  other  hand  it  is  not  reasonable  that  he  should  be  bound  by 
an  acceptance  that  he  never  receives.  He  has  no  means  of 
making  sure  whether  or  -when  his  proposal  has  arrived  (a),  or 
whether  it  is  or  not  accepted,  for  the  other  party  need  not  answer 
at  all.  The  acceptor  may  much  more  reasonably  be  left  to  take 
the  risk  of  his  acceptance  miscarrying,  for  in  practice  he  can 
easily  take  means,  if  he  think  fit,  to  provide  against  this  (h). 
So  far  we  have  made  no  distinction  between  different  modes  of 
transmission.  It  seems  to  us,  in  fact,  that  such  distinctions 
ought  strictly  to  be  immaterial,  and  that  the  principles  of  general 
convenience  above  stated  should  override  them.  However,  the 
rules  of  agency,  or  rather  their  analogy,  are  now  commonly  ap- 
pealed to.  The  inconvenience  and  inconsistent  results  of  this 
last  method  are  easily  shown. 

B«Bult0  of      (a)  A.  sends  a  messenger  to  B.  to  propose  a  contract  to  B. 

as  a  ques-  ^^^  bring  back  the  answer.     B.  tells  the  messenger  that  he 

tion  of       accepts.     Here  it  would  be  generally  admitted  that  the  mes- 

^    ^'      senger  is  A.'s  agent  to  receive  the  acceptance,  and  both  parties 

are  absolutely  bound  from  the  moment  of  the  communication  to 

the  messenger.     So  that  if  B.  sends  an  express  charged  with  a 

revocation,  who  overtakes  the  messenger  long  before  he  has 

reached  A.,  B.  nevertheless  remains  bound,  and  if  the  messenger 

dies  on  the  road,  and  A.  never  gets  his  message,  A.  nevertheless 

remains  bound. 

(fi)  A.  sends  a  messenger  to  B.  not  charged  to  bring  back  the 
answer,  and  B.  sends  an  acceptance  by  another  messenger  of  his 
own.  This  messenger,  it  would  be  generally  said,  is  only  B.'s 
agent  to  communicate  the  acceptance  to  A.,  and  neither  party  is 
bound  at  all  before  its  actual  communication.  Therefore  in  the 
cases  put  above  the  results  will  be  directly  the  reverse  (and  so 
far  less  inconvenient) ;  but  then  if  A.  sends  a  revocation  which 
crosses  B.'s  acceptance,  and  is  delivered  to  B.  befoi'e  B.'s  mes- 
senger delivers  the  acceptance  to  A.,  the  proposal  is  effectually 
revoked,  which  is  even  more  inconvenient.  It  may  be  suggested, 
however,  that  A.,  by  the  mere  fact  of  his  making  the  proposal 

(a)  The  Grerman  poet-office,  how-  (5)  Op.  on  this  subject  Bramwell, 

ever,  undertakes  (if  required  at  the  B.,  L.  K.  6  Ex.  at  p.  118,  and  a  letter 

time  of  posting)  to  furnish  the  sender  signed  J.  F.  S.  in  the  Pall  Mall 

of  any  letter  with  an  official  certifi-  Gazette  of  Nov.  18,  1874. 
cate  of  its  delivery. 


CONTRACTS  BT  C0RRE8P0XDEXCC.  13 

and  not  prescribing  any  special  way  of  transmitting  the  answer, 
must  be  taken  to  authorize  B.  to  send  his  answer  by  any  com- 
petent agent ;  and  it  would  not  be  a  rery  violent  fiction  to  say 
that  A.  thereby  makes  the  agent  so  employed  by  B.  his  own 
agent  to  receiyc  the  acceptance.  If  the  subject  is  to  be  treated 
in  such  an  artificial  manner  at  all  this  would  put  the  case  on  the 
same  footing  as  (a),  and  at  least  give  a  uniform  rule,  though  not 
a  very  satisfactory  one. 

(y)  The  proposal  and  acceptance  are  communicated  through 
the  post.  This  is  the  common  case  in  modem  times,  and  that 
which  has  given  rise  to  difficulties  in  practice.  A  peculiar  cha- 
racter has  been  attributed  to  communications  made  through  the 
post,  and  it  has  been  discussed  whether  the  post-office  is  the 
agent  of  one  or  both  parties ;  unavoidably  perhaps,  but  with 
little  profit  It  would  have  been  better,  had  it  been  possible,  to 
treat  the  post-office  simply  as  a  prima  facie  reasonable  mode  of 
communication  (whether  by  letter  or  by  telegraph),  and  to  say 
nothing  about  agency.  What  is  the  actual  state  of  the  law 
cannot  be  laid  down  with  much  confidence,  and  we  must  proceed 
to  gather  it  as  we  best  can  from  a  review  of  the  cases. 

The  first  and  perhaps  still  the  leading  case  on  the  matter  is  Adanu  Bevlew  of 
V.  lAndsell  (a).    Defendants  wrote  to  plaintiffs,  "  We  now  offer  you  *••••  <"* 
800  tods  of  wether  fleeces,  &c"  (specifying  price  and  mode  of  deliveiy  S^JjJ?* 
and  payment),  "receiving  your  answer  in  courBe  of  post."    Here,  AduoM  v. 
therefore,  the  mode  and  time  for  acceptance  were  prescribed.    This  ^'^"^^^' 
letter  was  misdirected,  and  so  arrived  late.    On  receiving  it,  the  plain- 
tiffs wrote  and  sent  by  post  a  letter  accepting  the  proposal,  but  the  de- 
fendants, not  receiving  an  answer  when  they  should  have  received  it 
if  their  proposal  had  not  been  delayed,  had  in  the  meantime  (between 
the  despatch  and  the  arrival  of  the  reply)  sold  the  wool  to  another 
buyer.    The  jury  were  directed  at  the  trial  that  aa  the  delay  was 
occarioned  by  the  neglect  of  the  defendants,  they  must  take  it  that 
the  answer  did  come  bock  by  course  of  post.    On  the  argument  of  a 
role  for  a  new  trial,  it  was  contended  that  there  was  no  contract  till 
the  answer  was  received.    To  this  the  Oourt  replied  : 

(a)  1  B.  &  Aid.  681.    We  need  ooireipoiideiice  unltn  a  reasonable 

not  stop  at  an  earlier  and  strangely  time  hM  elapsed  after  the  cammuni' 

confused  dictam  of  Lord  Ekbn's,  eaUon  of  the  acceptance  without  an 

Kennedy  v.  Zee,  8  Mer.  441,  454,  expression  of    dioMnt  from  either 

which  means,  if  anything,  that  a  party, 
contract  can  never  be  complete  by 
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^^  If  that  were  so,  no  contract  could  ever  be  completed  by  the  post. 
For  if  the  defendants  were  not  bound  by  their  offer  when  accepted 
by  the  plaintiffs  till  the  answer  was  received,  then  the  plaintiifs  ought 
not  to  be  bound  till  aft^r  they  had  received  the  notification  that  the 
defendants  had  received  their  answer  and  assented  to  it ;  and  so  it 
might  go  on  ad  infinitum.  The  defendants  must  be  considered  in 
law  as  making,  during  every  instant  of  the  time  their  letter  was 
travelling,  the  same  identical  offer  to  the  plaintiff,  and  then  the  con- 
tract is  completed  by  the  acceptance  of  it  by  the  latter.  Then  as  to 
the  delay  in  notifying  the  acceptance,  that  arises  entirely  from  the 
mistake  of  the  defendants,  and  it  therefore  must  be  taken  as  against 
them  that  the  plaintiffs'  answer  was  received  in  course  of  post" 


E£fect  of 
the  deci- 
sion. 


This  last  passage  of  the  judgment,  deliberately  confirming  the 
direction  given  to  the  jury,  has  hardly  been  allowed  its  full  weight 
in  later  cases.  It  certainly  seems  to  admit  that  the  receipt  of  the 
acceptance  is  not  immaterial,  though  when  it  is  received  the  con- 
tract dates  from  the  posting.  No  doubt  it  is  capable  of  being 
construed  as  applying  only  to  a  case  where  the  proposed  contract  is 
in  terms  made  conditional  on  an  answer  being  received  by  return  of 
post.  But  it  seems  to  U8  that  such  a  construction  is  too  narrow,  and 
that  fairly  considered  the  case  amounts  to  this :  An  acceptance  by 
letter  is  complete  as  against  the  proposer  from  the  date  of  posting 
the  acceptance  if  it  arrives  within  the  prescribed  time,  if  any,  or 
otherwise  within  a  reasonable  time ;  but  if  the  communication  of 
the  proposal  is  delayed  by  the  fault  of  the  proposer,  and  the  com- 
munication of  tiie  acceptance  ia  consequently  delayed,  such  delay  is 
not  to  be  reckoned  against  the  acceptor.  This  covers  the  greater 
part,  if  not  the  whole,  of  the  propositions  above  marked  (2)  and  (3) ; 
but  it  must  be  admitted  that  later  judgments  have  gone  some  way  to 
cut  it  down. 


Danmore 
V.  Alexan* 
der  (Sc). 


In  the  Scotch  case  of  Duwmore  v.  Alexandery  9  Shaw  &  Dunlop, 
190,  an  acceptance  and  revocation  were  written  at  different  times  but 
posted  and  received  at  the  same  time  :  held  that  the  revocation  wiis 
effectual.  No  distinction  was  taken  between  postal  and  other  com- 
munications (a). 


Potter  r. 
Sanders. 


Potter  V.  Sanders,  6  Ha.  1,  seems  to  add  nothing  to  Adams  v. 
Lindsell;  the  posting  of  a  letter  of  acceptance  is  said  to  ])e  an  act 


(a)  The  Freaoh  Court  of  Cassation 
similarly  held  in  1813  that  when  an 
acceptance  and  the  revocation  of  it 
airive  together  there  is  no  contract 


Merlin,  Repertoire,  VetUe,  §  1,  Art. 
3,  no.  11  bis,  Laogdell  SeL  Ca.  Cont. 
155. 
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wbich  ^  imlefls  inteirupted  in  its  piograB  **  coticlttde»  the  contract  m 
fiom  the  date  of  the  postiiig. 

Then  comes  Dwxlop  ▼.  Higgins,  1  H.  L.  C.  381,  a  Scotch  appeal  Danlop  r. 
decided  by  Lord  Cottenhain.  Here  the  proposal  did  not  ])re8cribe  Higguw. 
any  time,  but  the  nature  of  it  (an  offer  to  sell  iron)  implied  that 
the  answer  must  be  speedy.  The  acceptance  was  posWil,  not  by  tlie 
earliest  possible  post,  but  in  business  hours  on  the  same  day  when 
the  proposal  was  received.  The  post  was  then  delayed  by  the  state  of  the 
roads,  so  that  the  acceptance  was  received  at  2  p.m.  instead  of  8  a  ni., 
the  hour  at  which  that  post  should  have  arrived.  The  decision  was 
that  the  contract  was  binding  on  the  pioposer ;  and  it  might  well 
have  been  put  on  the  ground  that  the  acceptance  in  fact  reached  him 
within  a  reasonable  time.  Lord  Cottenhani  however  certainly  seeniH 
to  have  thought  the  contract  was  absolutely  concluded  by  the  porting 
of  the  acceptance  (within  the  prescribed  or  a  reasonable  time)  ami 
that  it  mattered  not  what  became  of  the  letter  afterwanls.  And  in 
Diincan  v.  Topham,  8  C.  D.  225,  not  long  afterwards,  Wihle,  C.  J., 
Maule,  J.,  and  Cresswell,  J.,  seem  to  have  so  understood  it,  ho  that 
the  contract  would  be  binding  though  the  letter  did  not  arrive  at 
all :  but  the  decision  was  on  other  grounds  (a). 

The  later  cases  have  arisen  out  of  applications  for  shares  in  com-  Hobble  ca. 
panies  being  made  and  answered  by  letter.    HM*»  case,  4  Eq.  9,  »»d  ll«id- 
decides  only  that  an  allotment  of  shares  not  communicated  at  all  ^^ 
will  not  make  a  man  a  shareholder ;  for  the  letter  of  allotment  waa 
sent  to  the  company's  local  agent,  who  did  not  deliver  It  to  the  appli- 
cant tiU  after  he  had  withdrawn  his  application.    Lord  Romilly  how- 
e^-er  said  in  the  course  of  his  judgment :  "  DutUop  v.  Higgins  deddes 
that  the  posting  of  a  letter  accepting  an  offer  constitutes  a  binding 
contract,  but  the  reason  of  that  is  that  the  post-office  is  the  common 
agent  of  both  parties."    But  the  same  judge  held  in  Reidpath*$  case, 
11  Eq.  86,  that  the  applicant  was  not  bound  if  he  never  received  the 
letter. 

In  BrUish  and  American  Ttlegraph  Company  v.  CoUotij  L.  B.  6  BriUohand 
Sx.  108,  it  waa  found  as  a  fact  that  the  letter  of  allotment  was  never  ;^™^^* 
reoeived.    The  Court  held  that  the  defendant  was  not  bound,  and  Co.^^ 
endeavoured  to  restrict  the  effect  of  Dntdop  v.  Higgim.    The  judg-  CoIktzi. 
ments  of  Kelly,  C.  B.  (in  which  Pigott,  B.,  concurred),  and  of  Bramwell, 
K,  are  rather  differently  expressed  on  this  point.    On  the  whole  they 
Beem  to  interpret  Dunlop  v.  Higgim  thus  : — When  ft  proposal  is  to 
be'  answered  by  post  (which  is  generally  to  be  inferred  from  the  fact 

(a)  8.  C.  18  L.  J.  0.  P.  810,  where      6  Ex.  115, 120,  7  (Ml  590. 
this  point  does  not  appear;  see  L.  R. 
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of  the  proposal  itself  being  sent  by  post),  the  time  allowed  for  the 
anff^'er  is  to  be  taken  as  subject  to  unavoidable  delays  in  the  course 
of  the  iK>st ;  but  it  does  not  follow  that  an  answer  not  delivered  at  all 
i3  an  effectual  acceptance. 

Town*  In  TownxeiuTs  case,  13  Eq.  148,  the  letter  of  allotment  miscanied 

send  8  ca,  j^^  ^.j^  delayed  some  days  by  the  applicant's  own  fault  in  giving  a 
defective  address.  By  a  simple  application  of  Adams  v.  Lindsell 
(expressly  so  treated  in  the  judgment,  p.  154)  it  was  held  that  the 
applicant  was  bound,  and  that  a  withdrawal  of  his  application,  posted 
(and  it  seems  delivered,  p.  151)  before  he  actually  received  the  letter 
of  allotment  was  too  late.  The  case  in  the  Exchequer  was  inciden- 
tally recognized  as  an  authority. 

Harris*  ca.  In  Harris*  case,  7  Ch.  587,  the  letter  of  allotment  was  duly  received, 
but  in  the  meantime  the  applicant  had  written  a  letter  withdrawing 
his  application  on  the  ground  of  the  delay  (ten  days)  in  answering  it. 
These  letters  crossed.  The  Lords  J.ustices  held  that  the  applicant  was 
bound,  on  the  authority  of  Dunlop  v.  HigginSy  with  which  they  thought 
it  difficult  to  reconcile  British  atid  Amer.  Telegraph  Co.  v.  GdUon  (a). 
On  this,  however,  no  positive  opinion  was  given,  '^  because  although 
the  contract  is  complete  at  the  time  when  the  letter  accepting  the 
offer  is  posted,  yet  it  may  be  subject  to  a  condition  subsequent  that 
if  the  letter  does  not  arrive  in  due  course  of  post,  then  the  parties  may 
act  on  the  assumption  that  the  offer  has  not  been  accepted"  (per 
Mellish,  L.  J.,  at  p.  597).  This  would  secure  the  proposer  against 
hardship ;  but  still  a  revocation  of  the  acceptance  by  telegram  would 
be  inoperative,  contrary  to  our  former  proposition  (4).  However,  this 
must  probably  be  taken  as  the  best  expression  of  the  existing  law  that 
can  be  arrived  at. 

Wall's  ca.  In  WaWs  case,  15  £q.  18,  the  Court  held  that  as  a  fact  the  letter 
had  been  received,  inclining,  however,  to  think  Harris*  case  an 
authority  for  the  extreme  construction  of  Dunlop  v.  Higgins^viz,,  that 
the  contract  is  absolute  and  unconditional  by  the  mere  posting. 

Ex  parte  Cote,  9  Ch.  27,  although  the  particular  case  is  on  quite 
different  points  from  the  present,  is  worth  consulting  on  the  general 
question  of  the  legal  character  of  the  post-office  as  an  agent  of  senders 
and  receivers  of  letters. 

It  will  be  seen  that,  as  we  have  above  said,  the  apparent  conflict 
between  these  authorities  arises  from  the  assumption  that  some  one 

(a)  It  Beems  not  to  have  been  dis-  ^as  in  fact  sent  within  a  reasonable 
puted  that  the  letter  of  allotment      time. 
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moment  of  time  must  be  fixed  from  whicli  both  parties  «r^  bound  al>- 
solutely  ;  an  assumption,  however,  which  is  so  much  involved  in  ibo 
language  of  the  decisions,  that  it  cannot  in  practice  \^  di-^rt^gnrded, 
though  there  is  nothing  to  prevent  a  Couit  of  Appeal,  at  any  rate, 
from  sweeping  it  away.  It  will  further  be  seen  tliat  in  any  view  of 
the  results  there  is  nothing  to  prevent  the  proposer  of  a  contract  from 
guarding  himself  by  making  the  proposal  expressly  conditional  on  the 
arrival  of  an  answer,  not  by  return  of  poet  or  in  course  of  pobt,  but 
within  some  definite  time.  In  such  a  case  it  is  apprehended  that  an 
answer  arriving  later,  from  whatever  cause,  would  not  constitute  a 
contract. 

Besides  these  we  have  an  important  American  case,  Tayloe  v.  Tayloe  r. 
Merchants^  Fire  Insurance  Co.,  0  How.  S.  C.  390,  deci<led  by  the  Merchants* 
Supreme  Court  in  1850.    The  insurance  company's  agent  wrote  to  J,"*.!""^* 
the  plaintiff  offering  to  insure  his  house  on  certain  terms.     The  Court 
plaintiff  wrote  and  posted  a  letter  accepting  these  terms,  which  was  U.S.) 
duly  received.     The  day  after  it  was  posted,  but  before  it  was 
delivered,  the  house  was  burnt.     The  objection  was  made,  among 
others,  that  there  was  no  complete  contract   before  the  receipt 
of  the  letter,  an  assent  of  the  comi>any  after  the   acceptance  of 
the  proposed  terms  being  essentiaL     But  the  Court   held  that 
such  a  doctrine  would  be  contrary  to  mercantile  usage  and  under- 
standing, and  defeat  the  real  intent  of  the  parties.    This  decides  that 
a  contract  is  complete  as  against  the  proposer  by  posting  a  letter 
which  is  duly  delivered.    It  may  be  useful  to  cite  part  of  the  judg- 
ment : — 

**  The  fallacy  of  the  argument,  in  our  judgment,  consists  in  the 
assumption  that  the  contract  cannot  be  consummated  witholit  a 
knowledge  on  the  part  of  the  company  that  the  offer  has  been 
accepted.  This  is  the  point  of  the  objection.  But  a  little  reflection 
will  show  that  in  all  cases  of  contracts  entered  into  between  i^arties 
at  a  distance  by  correspondence  it  is  impossible  that  both  should 
have  a  knowledge  of  it  the  moment  it  becomes  complete.  Tbis  can 
only  exist  where  both  parties  are  present.  .  ,  It  is  obviously 
impossible  ever  to  perfect  a  contract  by  correspondence,  if  a  know- 
ledge of  both  parties  at  the  moment  they  become  botmd  is  an 
essential  ^ement  in  making  out  the  obligation.  .  .  It  seems  to  us 
more  consistent  with  the  acts  and  declarations  of  the  parties  to  con- 
sider it  complete  on  the  transmission  of  the  acceptance  of  the  offer  in 
the  way  they  themselves  contemplated,  instead  of  postponing  its 
completion  tiU  notice  of  such  acceptance  has  been  received  and 
assented  to  by  the  company. 

**  For  why  make  the  offer,  unless  intended  that  an  assent  to  its  tonus 
should  bind  them  ?    And  why  require  any  further  assent  on  their 

C 
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part  after  an  unconditional  acceptance  by  the  party  to  whom  it  is 
addressed  1 "  (a),     (pp.  400,  401.) 

This  decision  seems  to  add  little  if  anything  to  Adams  y.  Lindselly 
unless  the  narrowest  possible  view^  be  taken  of  that  case. 


Act. 


Indiao  The  Indian  Contract  Act  deals  with  the  subject  in  the  following 

Contract     manner  : 

Chapter  I.  Of  the  Communication,  Acceptance  and  Eevocation  of 
Proposals. 

"  3.  The  communication  of  proposals,  acceptance  of  proposals,  and 
the  revocation  of  proposals  and  acceptances,  respectively,  are  deemed 
to  be  made  by  any  act  or  omission  of  the  party  proposing;,  accepting, 
or  revoking,  by  which  he  intends  to  communicate  suoli  proposal, 
acceptance,  or  revocation,  or  which  has  the  effect  of  communicating 
it." 

[It  would  be  difficult  to  find  any  such  general  statement  in  the 
English  authorities  ;  and  the  language  of  this  section  is  perhaps  open 
to  criticism.  A  little  reflection  will  show,  however,  that  the  sub- 
stance of  it  is  taken  for  granted  in  the  whole  treatment  of  questions 
of  contract  in  our  books.] 

"4  The  communication  of  a  proposal  is  complete  when  it  comes 
to  the  knowledge  of  the  person  to  whom  it  is  made. 

The  communication  of  an  acceptance  is  complete  as  against  the 
proposer,  when  it  is  put  in  a  course  of  transmission  to  him,  so  as 
to  be  out  of  the  power  of  the  acceptor ;  as  against  the  acceptor,  when 
it  comes  to  the  knowledge  of  the  proposer. 

The  communication  of  a  revocation  is  complete  as  against  the 
person  who  makes  it,  when  it  is  put  into  a  course  of  transmission  to 
the  person  to  whom  it  is  made,  so  as  to  be  out  of  the  power  of  the 
person  who  makes  it ;  as  against  the  person  to  whom  it  Lb  made,  when 
it  comes  to  his  knowledge. 

Illuistrations. 

(a).  A.  proposes  by  letter  to  sell  a  house  to  B.  at  a  certiiin  price. 
The  communication  of  the  proposal  is  complete  when  B.  receives  the 
letter. 

(6).  B.  accepts  A.*s  proposal  by  a  letter  sent  by  post.  The  com- 
munication of  the  acceptance  is  complete  as  against  A.  when  the  letter 
is  posted  ;  as  against  B.  when  the  letter  is  received  by  A. 

(c).  A.  revokes  his  proposal  by  telegram.  The  revocation  is 
complete  as  against  A.  when  the  telegram  is  despatched.  It  is  com- 
plete as  against  B.  when  B.  receives  it. 

(a)  Another  extract  (partly  coin-  American  cases  are  collected  in  an 
ciding  with  this)  will  be  found  in  Mr.  article  on  Contract  by  Letter,  7 
Benjamin's    work    (56-7).      Other      Amer.  Law  Review,  433. 
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fi.  revokes  his  acceptance  by  telegram.  B.V  revocation  ia  oomplvte 
ad  against  B.  when  the  telegram  is  <lospatche<l,  as  against  A.  when  it 
reaches  him. 

**  5.  A  proposal  may  he  revoked  at  any  time  before  the  communica- 
tion of  its  acceptance  is  complete  as  against  the  propo^r,  but  not 
afterwards. 

An  acceptance  may  be  revoked  at  any  time  before  the  communica- 
tion of  the  acceptance  is  completed  as  against  the  acceptor,  but  not 
afterwards. 

Illustration. 

A.  proposes,  by  a  letter  sent  by  post,  to  sell  his  house  to  B.  B. 
accepts  his  proposal  by  a  letter  sent  by  post.  A.  may  revoke  his  pro- 
posal at  any  time  before,  or  at  the  moment  when  B.  ]M>$t^  his  letter  r>f 
acceptance,  but  not  afterwards. 

B.  may  revoke  his  acceptance  at  any  time  before  or  at  the  moment 
when  the  letter  communicating  it  reaches  A.,  but  not  afterwanls. 

"  6.  A  proposal  is  revoked 

(1.)  By  the  communication  of  notice  of  revocation  by  the  propo*»er 
to  the  other  party  ; 

(2.)  By  the  lapse  of  the  time  prescribwl  in  such  pro])OHal  for  its 
acceptance,  or  if  no  time  is  so  prc8cril>ed,  tlien  by  the  lapse  of  a 
reasonable  time,  without  communication  of  the  acceptance  [this  seems 
intended,  notwithstanding  the  unqualili^^l  language  of  h.  5,  to  cover 
the  case  of  an  acceptance  sent  by  post  Ixjing  lc)>t  or  seriously 
delayed  J. 

(3.)  By  the  failure  of  the  acceptor  to  fulfil  a  condition  precedent  to 
acceptance ;  or, 

(4.)  By  the  death  or  insanity  of  the  proposer,  if  thsfact  of  his  death 
or  insanity  comes  to  the  knowledge  of  tiie  acceptor  before  acceptance" 

[Of  this  presently :  the  words  in  italics  do  not  represent  English 
law.] 

In  the  modem  civil  Liw  tlie  subject  has  apparently  been  fr)und  no  Mtxicm 
less  troublesome  than  with  us.  Pothier's  and  Vangerow*s  opinions  ^^^*  ^^' 
have  already  been  referred  to.  From  the  last-named  author  it  appears 
that  there  is  much  conflict  among  Gferman  writers  of  repute  ;  one  or 
two  seem  to  have  arrived  (though  in  one  case  by  a  highly  artificial 
course)  at  results  equivalent  to  those  of  the  Indian  Act  (Vangorow, 
Pand.  §  603,  3.  248,  251).  Savigny  holds  that,  as  a  matter  of  private 
international  law,  the  place  where  a  contract  by  corresijondence  is 
concluded  is  that  from  which  the  acceptance  is  despatche<l  (Syst.  8. 
235,  257)  (a) :  but  he  does  not  further  enter  on  tlie  question. 

(a)  So,  where  a  proposal  was  ceptetl  in  another,  the  Court  of  Q.  B. 
written  and  posted  in  one  county  held  that  the  whole  cause  of  action 
court  district^  and  received  and  ac-       arose  in  the  district  where  it  was 

c  2 
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Agree-  Throughout  the  foregoing  discussion  it  has  been  assumed,  as 

take  shares  ^^^^S  rather  a  part  of  the  notion  of  contract  than  an  inference 
not  excep-  from  it,  that  there  can  bo  no  contract  unless  the  person  accepting 
treated.  ^^®  proposal  at  least  does  all  he  can  to  communicate  the  accept- 
ance. It  was  supposed  at  one  time  that  the  Companies  Act, 
1862,  had  introduced  a  different  rule  in  the  case  of  agreements 
to  take  shares,  and  that  an  applicant  for  shares  became  a  share- 
holder by  mere  allotment  and  registration,  though  nothing  were 
done  to  give  notice  to  him ;  but  it  is  now  settled  that  this  is  not 
so ;  the  ordinary  rules  as  to  the  formation  of  contracts  must  bo 
applied  (a). 


Accept-  We  have  seen  that  in  general  the  contract  dates  from  the 

^Tt  ^mIc  acceptance ;  and  though  the  acceptance  be  in  form  an  acknow- 

though  re-  ledgment  of  an  existing  agreement,  yet  this  will  not  make  the 

trospective  contract  relate  back  to  the  date  of  the  proposal,  at  all  events  not 
in  form,  r     r        7 

so  as  to  affect  the  rights  of  third  persons  {h). 

Death  of        There  is  believed  to  be  one  positive  exception  in  our  law  to 

»«ft6z!^^an  ^^®  ^®  ^^^^  ^'^  revocation  of  a  proposal  takes  efiTect  only  when 
absolute  it  is  communicated  to  the  other  party.  This  exception  is  in  the 
thou^^not  ^^'^^  ®^  ^^®  proposer  dying  before  the  proposal  is  accepted.  This 
known  to  event  is  in  itself  a  revocation,  as  it  makes  the  proposed  agree- 
ment impossible  by  removing  one  of  the  persons  whose  consent 
would  make  it  (c).  There  is  no  distinct  authority  to  show 
whether  notice  to  the  other  party  is  material  or  not ;  but  in  the 
analogous  case  of  agency  the  death  of  the  principal  in  our  law, 
though  not  in  the  civil  law,  puts  an  end  ipso  facto  to  the  agent's 
authority,  without  regard  to  the  time  when  it  becomes  known 
either  to  the  agent  or  to  third  parties  {d).  It  would  probably 
be  impossible  not  to  follow  the  analogy  of  this  doctrine.  The 
Indian  Act,  as  we  have  seen,  makes  the  knowledge  of  the  other 


other 
party. 


received.  Newcomb  v.  de  JR008,  2  E. 
&  K  270,  29  L.  J.  Q.  B.  4.  Con- 
versely, where  an  oflfer  to  buy  goods 
is  made  by  a  letter  posted  in  the 
city  of  London,  and  accepted  by 
sending  the  goods  to  the  writer's 
place  of  business  in  the  city,  the 
whole  cause  of  action  arises  in  the 
city.    Taylor  v.  Jones,  1  C.  P.  1).  87. 

(a)  Ounn'B  ca.,  3  Ch.  40. 

(6)  FeUhoute  v.  Bindley ,  11  C.  B. 


N.  S.  869,  31  L.  J.  C.  P.  204. 

(c)  Per  Mellisb,  L.  J.,  in  Dickin- 
son  V.  Bodds,  2  Ch.  D.  at  p.  475. 

(d)  Blades  v.  Free,  9  B.  &  C.  167 ; 
Campanari  v.  Woodbum,  15  C.  B. 
400,  24  L.  J.  C.  P.  13, 2  Kent  Comm. 
646,  D.  46, 3,  de  solut.  et  liberat.  32. 
The  Indian  Contract  Act,  s.  208, 
illust.  (c),  adopts  the  rule  of  the 
civil  law. 
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party  befoie  acceptance  a  condition  of  the  proposal  being  re- 
voked hy  the  proposer's  death.  As  for  insanity,  which  is  loMnity 
treated  in  the  same  way  by  the  Indian  Act,  that  wouhl  not  2^^***^^ 
operate  as  a  revocation  in  any  case  by  the  law  of  England,  for 
we  shall  see  that  the  contract  of  a  lunatic  (not  so  found  by  in- 
quisition) is  only  voidable  even  if  his  state  of  mind  is  known  to 
the  other  party. 

The  next  rule  is  in  principle  an  exceedingly  simple  one.  It 
Ls  that 

5.  "  In  order  to  convert  a  proposal  into  a  promise  the  accept-  Accept- 
ance must  be  absolute  and  unqualified  "  (a).  bo  miowS- 

For  unless  and  until  there  is  such  an  acceptance  on  the  one  fied. 
part  of  terms  proposed  on  the  other  part,  there  is  no  exprei^sion 
of  one  and  the  same  common  intention  of  the  parties,  but  at 
most  expressions  of  the  more  or  less  different  intentions  of  each 
party  separately — in  other  words,  proposals  and  countor-pro- 
posaLs.  Simple  and  obvious  as  the  rule  is  in  itself,  the  applica- 
tion to  a  given  set  of  facts  is  not  always  obvious,  inasmuch  as 
contracting  parties  often  use  loose  and  inexact  language,  even 
when  their  communications  are  in  writing  and  on  important 
matters.  It  will  readily  be  seen  that  the  question  whether  the 
language  used  on  a  particular  occasion  does  or  does  not  amount 
to  an  acceptance  is  wholly  a  question  of  construction,  and 
generally  though  not  necessarily  the  construction  of  a  written 
instrument.  The  cases  in  which  such  questions  have  been 
decided  are  numerous  (b),  and  we  shall  here  give  by  way  of 
illustration  only  a  few  of  the  most  recent  ones  (c). 

In  Iloneyman  v.  Marryat  {d\  before  the  House  of  Lord.<<,  a  proposal  Recent  in- 
fer a  sale  was  accepted  "  subject  to  the  terms  of  a  contract  Ix'ing  f**°^.  **| 
arranged'*  between  the  vendor's  and  purchaser's  solicitor:* :  tliis  was  accept- 
clearly  no  contract.  anc«. 

In  AppUby  v.  Johnson  (c),  the  plaintiff  wrote  to  tlie  defendant,  a 
calico-printer,  and  offered  his  services  as  salesman  on  certain  terms, 
among  which  was  this :  "  a  list  of  the  merchants  to  be  regularly 

(a)  Indian  Contract  Act,  b.    7,  LangdelFs  selection,  and  already  rc- 

sal)-8. 1.  f erred  to  on  another  point. 

(h)  For  collected  aathorities  see  {d)  6   H.  L.   C.   112,  by  Lord 

[inter  aUa)  Fry  on  Specific  Perfor-  Wensleydale.      The  case   was   not 

mance,  c.  2,  pp.  75  sqq.  argued,  no  one  appearing  for  the 

(c)  Cp.  also  the  French  case  in  the  appellant. 

Court  of  Cassation  given  In  Mr.  {e)  L.  B.  0  C.  P.  153. 
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called  on  by  me  to  be  made."  The  defendant  wrote  in  answer : 
"  Yours  of  yesterday  embodies  the  substance  of  our  conversation  and 
terms.  If  we  can  define  some  of  the  terms  a  little  clearer,  it  might 
prevent  mistakes ;  but  I  think  we  are  quite  agreed  on  all.  We  shall 
therefore  expect  you  on  Monday.  (Signed) — J.  Appleby. — P.S. — I 
have  made  a  list  of  customers  which  we  can  consider  together."  It 
was  held  that  on  the  whole  and  especially  having  regard  to  the  post- 
script, which  left  an  important  term  open  to  discussion,  there  was  no 
complete  contract.  .  .  "  Where  a  contract  is  to  be  made  out,"  said 
Grove,  J.,  "  by  an  oflfer  on  one  side  and  an  acceptance  on  the  other, 
if  the  answer  is  equivocal  or  anytliing  is  left  to  be  done,  the  two  do 
not  constitute  a  binding  contract.  .  .  The  second  letter  refers  to 
terms  which  required  to  be  further  considered  to  make  a  final  agree- 
ment If  the  acceptance  is  not  clear  and  certain,  but  leaves  some- 
thing to  be  arranged,  something  for  future  discussion  and  decision, 
the  parties  are  not  ad  idem"  (a). 

In  Crossley  v.  Maycock  (b)  an  offer  to  buy  certain  land  was 
accepted,  but  with  reference  to  special  conditions  of  sale  not  before 
known  to  the  intending  purchaser.  Held  only  a  conditional  accept- 
ance. 

In  Stnnle^  v.  Dowdeswell  (c)  an  answer  in  this  form  :  "  I  have 
decided  on  taking  No.  22,  Belgrave  Road,  and  have  spoken  to  my 
agent  Mr.  C,  who  Avill  arrange  nmtters  with  you,"  was  held  insuffi- 
cient to  make  a  contract^  as  not  being  complete  and  unqualified, 
assuming  (which  was  doubtful)  that  the  letter  of  which  it  was  part 
did  otherwise  sufficiently  refer  to  the  terms  of  the  proposal. 

In  Addi/fieirs  case  (d)  and  Jackson  v.  Turquand  {e),  a  bank  issued  a 
circular  offering  new  sliares  to  existing  shareholders  in  proportion  to 
their  interests,  and  also  asking  them  to  say  if  in  the  event  of  any 
shares  remaining  they  should  wish  to  have  any  more.  Certain  share- 
holders wrote  in  answer,  accepting  their  proportion  of  shares,  and  also 
desiring  to  have  a  certain  number  of  additional  shares,  if  they  could, 
on  the  terms  stated  in  the  circular.  In  reply  to  this  the  directors 
sent  them  notices  that  the  additional  shares  had  been  allotted  to  them, 
and  the  amount  must  be  paid  to  the  bank  by  a  day  named,  or  the 
shares  would  be  forfeited.  It  was  held  by  Kindersley,  V.-C,  and 
confirmed  by  the  House  of  Lords,  that  as  to  the  first  or  proportional 
set  of  shares  the  shareholder's  letter  was  an  acceptance  constituting 
a  contract,  but  as  to  the  extra  shares  it  was  only  a  proposal ;  and 
that  as  the  directors*  answer  introduced  a  material  new  term  (as  to 
forfeitm-e  of  the  shares  if  not  paid  for  within  a  certain  time),  there 
was  no  binding  contmct  as  to  these. 

(a)  L.  R.  9  C.  P.  163-4.  Smith  v.  Webster,  8  Ch.  D.  49. 

(6)  18  £q.  180.  {d)  1  Eq.  225. 

(c)  L.  R.  10  0.  P.  102.    Compare  (e)  L.  R.  4  H.  L.  305. 
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In  Wynnes  case  (a)  two  companies  agreed  to  amalgamate.  The 
agreement  was  engrossed  in  two  pails,  and  contained  a  covenant  by 
the  purchasing  company  to  pay  the  debts  of  the  other.  But  the 
purchasing  company  (which  was  unlimited)  before  executing  \X»  own 
part  inserted  a  proviso  limiting  the  liability  of  iU  members  under 
this  covenant  to  the  amount  unpaid  on  their  shares.  This  being  a 
material  new  term,  the  variance  between  the  two  parts  as  executed 
made  the  agreement  void.  In  this,  and  later  in  Bed^i  case  (6),  in  the 
same  winding  up,  a  shareholder  in  the  absorbed  company  applied  for 
shares  in  the  purchasing  company  credited  with  a  certain  sum 
according  to  the  agreement,  and  received  in  answer  a  letter  allotting 
him  shares  to  be  credited  with  a  ''  proportionate  amount  of  the  net 
assets"  of  lus  former  company.  It  was  held  that,  apart  from  the 
qoestion  whether  the  allotment  was  conditional  on  the  aiiuilgamation 
being  valid,  there  was  no  contract  to  take  the  shares. 

On  the  other  hand  the  following  instances  will  show  that  the  rule  JnHfUK** 
must  be  cautiously  applied.    An  acceptance  may  be  complete  though  ^'^^* 
it  expresses  dissatisfaction  at  some  of  the  terms,  if  the  dissatisfaction  e^niimc^. 
stops  short  of  diiseniy  so  that  the  whole  thing  may  be  described  as  a 
"  grumbling  aasent "  (e). 

Again,  an  acceptance  is  of  course  not  made  conditional  by  adding 
words  that  in  truth  make  no  difference  ;  as  where  the  addition  is 
simply  immaterial  {d),  or  a  more  formal  memorandum  is  enclosed 
for  signature,  but  not  shown  to  contain  any  new  term  («).  And 
further,  if  the  person  answering  an  unambiguous  proj>o8al  accepts  it 
with  the  addition  of  ambiguous  words,  which  are  capable  of  being 
construed  consistently  with  the  rest  of  the  document  and  so  as  to 
leave  the  acceptance  absolute,  they  will  if  possible  be  so  construed  (/X 
And  perhaps  it  is  in  like  manner  open  to  the  accepting  party  to 
disregard  an  insensible  or  repugnant  qualification  annexed  to  the 
proposal :  as  where  a  man  ofiers  to  take  shares  in  a  company,  **  if 
limited,"  which  in  contemplation  of  law  he  must  know  to  be  not 
limited,  and  the  directors  allot  shares  and  notify  the  allotment  to  him 
without  taking  any  notice  of  the  attempted  qualification.  But  in  the 
case  referred  to  this  view  is  not  necessary  to  the  result ;  for  the 
applicant  wrote  a  second  letter  recognizing  the  allotment  The  letter 
of  allotment  might  therefore  be  treated  as  a  counter-proposal, — m., 
to  allot  shares  in  a  company  not  limited— of  which  this  last  was  the 

((^  8  Ch.  1002.  S.  897. 

(6)  9  Ch.  392.  (e)  Gihlxmi  v.  N.  B,  MHrop.  Asu^ 

(c)  Joyce  V.  Swann,  17  0.  R  N.  a  lum,  DiHrict,  11  Beav.  1. 
84  :   cp.  per  Lord  St.  Leonards,  6  (/)  Engluk  ds  Fortign  Credit  Co, 

H.  L.   C.    277-8  (in  a  diswenting  v.  Arduin,  L.  R.  5  H.  L.  64}  per 

judgment).  Lord  Westbury  at  p.  79. 

(^  CUxc  V.  Btatimoni,  1  De  G.  & 
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acceptance  (a).  And  in  fact  there  is  one  case  somewhat  against  the 
view  here  suggested  :  the  letter  of  allotment  was  headed  "  not  trans- 
ferable," apparently  through  a  mere  mistake  of  law,  so  that  on  a  fair 
construction  it  would  seem  to  have  been,  not  a  really  conditional 
acceptance,  but  an  acceptance  with  an  imaginary  and  illusory  con- 
dition, wrongly  supposed  to  be  implied  in  the  nature  of  the  transaction : 
but  it  was  held  that  no  contract  was  constituted  (6). 

Again,  the  unconditional  acceptance  of  a  proposal  is  not  deprived 
of  its  effect  by  the  existence  of  a  misunderstanding  between  the 
parties  in  the  construction  of  collateral  terms  which  are  not  part  of 
the  agreement  itself  (c). 

Parties  One  further  caution  is  needed.     All  rules  about  the  formation 

^e  ?^-  ''''^  interpretation  of  contracts  are  subject  to  the  impUed  proviso, 

elusion  of    "  unless  a  contrary  intention  of  the  parties  appears."     And  it 

contTMt^    jjjj^y  happen  that  though  the  parties  are  in  fact  agreed  upon  the 

agreed  on   terms — in  other  words,  though  there  has  been  a  proposal  suffi- 

Sl  OTibo^'  ciently  accepted  to  satisfy  the  general  rule — ^yet  they  do  not 

died  in       mean  the  agreement  to  be  binding  in  law  till  it  is  put  into  writ- 

mSlnstou-  ^^  ^^  ^^^  *  formal  writing.     If  such  be  the  understanding 

ment.         between  them,  of  course  they  are  not  to  be  sooner  bound  against 

both  their  wills.     "If  to  a  proposal  or  offer  an  assent  be  given 

subject  to  a  provision  as  to  a  contract,  then  the  stipulation  as  to 

the  contract  is  a  term  of  the  assent,  and  there  is  no  agreement 

independent  of  that  stipulation"  (d).     "Whether  such  is   in 

truth  the  understanding  is  a  question  of  fact  which  depends  on 

the  circumstances  of  each  particular  case  (e). 

It  is  not  to  be  supposed,  "  because  persons  wish  to  have  a 
formal  agreement  drawn  up,  that  therefore  they  cannot  be  bound 
by  a  previous  agreement,  if  it  is  clear  that  such  an  agreement 
has  been  made  ;  but  the  circumstance  that  the  parties  do  intend 
a  subsequent  agreement  to  be  made  is  strong  evidence  to  show 
that  they  did  not  intend  the  previous  negotiations  to  amount  to 
an  agreement"  (/)  :  as  for  instance  whore  conditions  of  sale 
expressly  provide  that  the  purchaser  "  will  be  required  to  sign  a 

(a)  PerreU't  ca.,  15  Eq.  250.  Ehj,  4  D.  J.  S.  638,  646. 
(6)  Duke  V.  Aridreics,  2  Ex.  290.  (e)  See  next  note. 

(c)  Bainea  v.  Woodjfall,  6  C.  B.  (/)  ltidgK<ty  v.  Wharton,  C  H.  L. 
N.  S.  657,  28  L.  J .  C.  P.  338.  The  C.  238, 264, 268, per  Lord  Cranworth, 
facts  unfortunately  do  not  admit  of  C,  and  see  per  Lord  Wensleydolo  at 
al^idgment.  pp.  S05-6. 

(d)  Chinnock  v.   Marchioness   of 
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contract  embodying  the  foregoing  conditions  "  (a).  James,  L.  J., 
has  lately  expressed  disapproval  of  the  practice  of  construing 
mere  negotiations  into  contracts.  "  On  several  occasions  parties 
have  found  themselves  entrapped  into  a  binding  contract  when 
they  never  considered  themselves  to  have  entered  into  any 
agreement,  but  thought  they  were  settling  only  one  term  of 
the  contract — the  price  "  (/>). 

6.  An  agreement  is  not  a  contract  unless  its  terms  are  certain  Agree- 
i_-i      A  -I    •  1        _.  •  mcnt  must 

or  capable  of  bemg  made  certain.  ^  cerUin. 

For  the  Court  cannot  enforce  an  agreement  without  knowing 
what  the  agreement  is.  Such  knowledge  can  be  derive<l  only 
from  the  manner  in  which  the  parties  have  expressed  their 
intention.  If  that  expression  has  no  definite  meaning,  there  is 
nothing  to  go  upon.  The  parties  may  have  come  to  a  real  agree- 
ment, but  they  must  take  the  consequences  of  not  having  made 
it  intelligible.  Thus  a  promise  by  the  buyer  of  a  horse  that  if 
the  horse  is  lucky  to  him,  he  will  give  5/.  more,  or  the  buying 
of  another  horse,  is  "  much  too  loose  and  vague  to  be  considered 
in  a  court  of  law."  "The  buying  of  another  horse"  is  a  term 
to  which  the  Court  cannot  assign  any  definite  meaning  (c). 
Questions  of  this  kpd,  however,  as  well  as  those  we  spoke  of  in 
the  last  paragraph,  arise  chiefiy  where  the  alleged  contract  is 
evidenced  by  writing ;  and  further  the  importance  of  the  rule 
depends  chiefly  if  not  wholly  on  the  more  general  rule  of  evi- 
dence which  forbids  the  contents  or  construction  of  an  instni- 
ment  in  writing  to  be  varied  or  supplemented  by  wortl  of  mouth. 
Certain  aspects  of  this  rule  will  come  before  us  in  a  later 
chapter.  On  the  rules  of  construction  in  general  wo  do  not 
enter ;  but  we  may  mention  shortly  as  a  thing  to  be  borne  in 
mind,  that  words  are  to  be  taken  in  the  sense  in  which  tliey 
were  imderstood  by  the  parties  using  them ;  and  that,  in  the 
alienee  of  anything  to  show  that  a  different  meaning  was  con- 
templated, is  the  sense  in  which  a  reasonable  man  acquainted 
with  the  subject-matter  would  understand  them.  The  question 
then  is,  can  such  a  sense  be  arrived  at  with  reasonable  certainty] 

{a)  JRotsUtr  v.  MOUr  (C.  A.),  5  Rostiter  v.  MUler,  5  Ch.  D.  at  p. 

Ch.  D.  648.     See  too  Chinnock  v.  65S. 

Marekumest  of  Ely,  supra.  (r)  Guthiw/  v.  Lynn,  2  B.  &  Ad. 

{b)  Smith  V.  Wduter,  3  Ch.  D.  at  232. 
p.  56 ;  to  the  same  effect,  again,  in 
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Ojie  or  two  instances  will  serve  as  well  as  many.  An  agreement 
to  sell  an  estate,  reserving  "  the  necessary  land  for  making  a 
railway,"  is  too  vague  (a).  An  agreement  to  take  a  house  "  if 
put  into  thorough  repair,"  and  if  the  drawing-rooms  were  "hand- 
somely decorated  according  to  the  present  stylo  "  has  also  been 
dismissed  as  too  uncertain  to  be  enforced  {b).  One  might  at 
first  sight  think  it  not  beyond  the  power  of  a  reasonable  man  or 
twelve  reasonable  men  fairly  acquainted  with  dwelling-houses  to 
say  whether  the  repairs  and  decorations  executed  in  a  particular 
house  do  or  do  not  answer  the  above  description.  It  must  be 
observed,  however,  that  this  was  a  suit  for  specific  performance ; 
and  a  court  of  equity  may  and  sometimes  does  decline  to  grant 
that  remedy  on  the  ground  that  the  existence  of  a  concluded 
contract  is  very  doubtful,  but  without  undertaking  to  decide 
that  no  contract  exists.  Formerly,  indeed,  it  was  the  rule  with 
courts  of  equity  to  leave  questions  of  legal  right  open  as  much 
as  possible,  but  the  modem  tendency  is  the  other  way. 

lUuBory  To  this  head  those  cases  are  perhaps  best  referred  in  which 
promi  .  ^j^^  promise  is  illusory,  being  dependent  on  a  condition  which  in 
fact  reserves  an  imlimited  option  to  the  promisor.  "NuUa 
promissio  potest  consistere,  quae  ex  voluntate  promittentis 
statum  capit "  (c).  Thus  where  a  committee  had  resolved  that 
for  certain  services  "such  remuneration  be  made  as  shall  bo 
deemed  right,"  this  gave  no  right  of  action  to  the  person  who 
had  performed  the  services;  for  the  committee  alone  were  to 
judge  whether  any  or  what  recompense  was  right  (d).  More- 
over a  promise  of  this  kind,  though  it  creates  no  enforceable 
contract,  is  so  far  effectual  as  to  exclude  the  promisee  from  fall- 
ing back  on  any  contract  to  pay  a  reasonable  remuneration  which 
would  be  inferred  from  the  transaction  if  there  were  no  express 
agreement  at  all. 

In  Roberts  v.  Smith  (e)  there  was  an  agreement  between  A. 
and  B.  that  B.  should  perform  certain  services,  and  that  in  one 
event  (let  us  say  no.  1)  A.  should  pay  B.  a  certain  salary,  but 
that  in  another  event  (no.  2)  A.  should  pay  B.  whatever  A. 

(a)  Pearce  v.  WaUs^  20  Eq.  492.  (d)  Taylor  v.  Brewer,  1  M.  &  S. 

(6)  Taylor  v.  Portington,  7  B.  M.  290. 
G.  S28.  (e)  4  H.  &  N.  815,  28  L.  J.  Ex. 

(c)  D.  45. 1.  de  verb.  obi.  108,  g  1.  164. 
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might  think  reasonable.  Event  no.  2  having  happened,  the 
Court  held  there  was  no  contract  which  B.  could  enforce. 
Services  had  indeed  been  rendered,  and  of  the  sort  for  which 
people  usually  are  paid  and  expect  to  be  paid ;  so  that  in  the 
absence  of  express  agreement  there  would  have  been  a  good 
cause  of  action  for  reasonable  rcwanl.  But  here  B.  had  expres&ly 
assented  to  take  whatever  A.  should  think  reasonable  (which 
might  be  nothing),  and  had  thus  precluded  himself  from  claim- 
ing to  have  whatever  a  jury  should  think  reasonable.  It  is  suIh 
mittcd,  however,  that  it  would  not  be  safe  to  infer  from  this 
case  that  under  no  circumstances  whatever  can  a  promise  to  give 
what  the  promisor  shall  think  reasonable  amount  to  a  promise  to 
give  a  reasonable  reward,  or  at  all  events  something  which  a  jury 
can  find  not  to  be  illusory.  The  circumstances  of  each  case  (or  in 
a  written  instrument  the  context)  must  be  looked  to  for  the  real 
meaning  of  the  parties :  and  "I  leave  it  to  you''  may  well  mean  in 
particular  circumstances  (as  in  various  small  matters  it  notoriously 
does)  ^'  I  expect  what  is  reasonable  and  usual,  and  I  leave  it 
to  you  to  find  out  what  that  is,"  or  "  I  expect  what  is  reason- 
able, and  am  content  to  take  your  estimate  (assuming  that  it  will 
bo  made  in  good  faith  and  not  illusory)  as  that  of  a  reasonable 
man." 

Another  somewhat  curious  case  of  an  illusory  promise  (though 
mixed  up  to  some  extent  with  other  doctrines)  is  MiHirhouse  v. 
Cclvin  (a).  There  a  testator,  having  made  a  will  by  which  he 
left  a  considerable  legacy  to  his  daughter,  wrote  a  letter  in  which 
he  said,  after  mentioning  her  other  expectations,  "  this  is  not 
all ;  she  is  and  shall  be  noticed  in  my  will,  but  to  what  further 
amount  I  cannot  precis<'ly  say."  The  legacy  was  afterwards 
revoked-  It  was  contended  on  behalf  of  the  daughter's  husband, 
to  whom  the  letter  had  vrith  the  testator's  authority  been  com- 
municated before  the  marriage,  that  there  was  a  contract  binding 
the  testator's  estate  to  the  extent  of  the  legacy  given  by  the  will 
as  it  stood  at  the  date  of  the  letter.  But  it  was  held  that  the 
testator's  language  expressed  nothing  more  than  a  vague  inten- 
tion, although  it  would  have  been  binding  had  it  referred  to  the 
specific  sum  then  standing  in  the  will,  so  as  to  fix  that  sum  as  a 
minimum  to  be  expected  at  all  events. 

(a)  15  Beav.  841,  848 ;  affd.  by  L.  JJ.,  tft.  860,  n. 
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"  He  expressly  promises  such  provision  only  as  he  in  his  will  and 
pleasure  shall  think  fit.  If,  on  her  marriage,  the  testator  had  said, 
*  I  will  give  to  my  child  a  proper  and  sufficient  provision,'  the  Court 
might  ascertain  the  amount ;  but  if  the  testator  had  said, '  I  will  give 
to  my  child  such  a  provision  as  I  shall  choose,*  would  it  be  proper 
for  the  Court  (if  he  gave  nothing)  to  say  what  he  ought  to  have 
given  ?" 

Implied  7.  The  proposal  or  acceptance  of  an  agreement  may  be  com- 

Sc°eut-  °'  municated  by  conduct  as  well  as  by  words ;  and  proposals  and 
once.  acceptances  so  communicated  are  governed^  as  near  as  may  be, 

by  the  same  rules  as  if  they  had  been  made  in  express  words. 

It  would  be  as  difficiUt  as  it  is  needless  to  adduce  distinct 
authority  for  this  proposition.  Cases  are  of  constant  occurrence, 
and  naturally  in  small  matters  rather  than  in  great  ones,  where 
the  proposal,  or  the  acceptance,  or  botli,  are  signified  not  by 
words  but  by  acts.  For  example,  the  passenger  who  steps  into 
a  ferry-boat  thereby  requests  the  ferryman  to  take  him  over 
for  the  usual  fare,  and  the  ferryman  accepts  this  proposal  by 
putting  off. 

A  promise  made  in  this  way  is  said  to  be  implied  :  it  seems 
preferable,  however,  to  use  the  word  inferred^  to  distinguish  the 
real  though  tacit  promise  in  these  cases  from  the  fictitious  promise 
"  implied  by  law,"  as  we  shall  immediately  see,  in  certain  other 
cases  where  there  is  no  real  contract  at  all,  but  an  obligation 
quasi  ex  contractu.  Sometimes,  no  doubt,  it  is  difiicult  to 
draw  the  line  between  the  two.  "  Where  a  relation  exists 
between  two  parties  which  involves  the  performance  of  certain 
duties  by  one  of  them,  and  the  payment  of  reward  to  1dm  by  the 
other,  tJie  law  will  imply  [quasi-contract]  or  the  jury  may  infer 
[true  contract]  a  promise  by  each  party  to  do  what  is  to  be  done 
by  him "  (a).  It  was  held  in  the  case  cited  that  an  innkeeper 
promises  in  this  sense  to  keep  his  guests'  goods  safely.  The 
case  of  a  carrier  is  analogous.  So  where  A.  does  at  B.'s  request 
something  not  apparently  illegal  or  tortious,  but  which  in  fact 
exposes  A.  to  an  action  at  the  suit  of  a  third  person,  it  seems  to 
be  not  a  proposition  of  law,  but  an  inference  of  fact  which  a  jury 
may  reasonably  find,  that  B.  must  be  taken  to  have  promised  to 
indemnify  A.  {h), 

ia)  Per  Cur.  Morgan  v.  Ravty,  G  (h)  Dugdale  v.  Lovcring^  L.  R.  10 

H.  &  N.  265,  80  L.  J.  Ex.  181.  C.  P.  196. 
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Tacit  proposals  and  acceptances  must,  like  express  ones,  be  Conmnmi- 
communicated.     If  A.  with  B.*s  knowledge,  but  without  any  2mne! 
express  request,  does  work  for  B.  such  as  people  as  a  rule  expect 


to  be  paid  for,  if  B.  accepts  the  work  or  its  result,  and  if  there  I>J«*""5. 

are  no  special  circumstances  to  show  that  A.  meant  to  do  the  udt  oon- 

work  for  nothing,  or  that  B.  honestly  believed  that  such  was  *"*'*f*"""» 

his  intention,  there  is  no  difficulty  in  inferring  a  promise  by  B.  obntracta. 

to  pay  what  A.'s  labour  is  wortlL     And  this  is  a  pure  inference 

of  fact,  the  question  being  whether  B.'s  conduct  has  been  such 

that  a  reasonable  man  in  A.'s  position  would  understand  from  it 

that  R  meant  to   treat   the  work  as  if  done  to  his  express 

order.    The  doing  of  the  work  with  B.'s  knowledge  is  the  proposal 

of  a   contract,  and  B.'s  conduct  is  the  acceptance.     The  like 

inference    cannot  be  made  if  the   work   is  done  without  B.'s 

knowledge.     For  by  the  hypothesis  the  doing  of  the  work  is 

not  a  proposal,  not  being  communicated  at  the  time  :  B.  has  no 

opportunity  of  approving  or  countermanding  it,  and  cannot  1)0 

bound  to  pay  for  it  when  he  becomes  awate  of  the  facts,  although 

he  may  have  derived  some  benefit  from  the  work ;  it  may  bo 

impossible  to  restore  or  reject  that  benefit  without  giving  up  his 

own  property  (a).     'Not  is  the  case  altered  if  A.  comes  to  B. 

and  tells  him  that  the  work  is  done  and  requests  to  be  paid  for 

it     This  is  indeed  a  proposal,  but  a  new  and  distinct  one  :  and 

as  it  imports  no  new  consideration,  B.'s  acceptance  of  it  would 

be  a  merely  gratuitous  promise^  and  as  such  would  make  no 

contract. 

But  it  docs  not  follow  that  because  there  is  no  true  contract,  Qiuwi- 
there  may  not  be  cases  falling  within  this  general  description  in  ®°°*"*^ 
which  it  is  just  and  expedient  that  an  obligation  analogous  to  fictitious 
contract   should   be   imposed  upon   the  person   receiving  the  J^'^S^^ulh 
benefit     In  fact  there  are  such  cases  :  and  as  the  forms  of  our  law. 
common  law  did  not  recognize  quasi-contracts  in  any  distinct 
manner,  these  cases  were  dealt  with  by  the  fiction  of  an  implied 
previous  request,  which  often  had  to  be  supplemented  (as  in  the 
action  for  money  had  and  received)  by  an  equally  fictitious  pro- 
mise.    The  promise,  actual  or  fictitious,  was  then  supposed  to 
relate  back  to  the  fictitious  request,  so  that  the  transaction  which 
was  the  real  foundation  of  the  matter  was  treated  as  forming  the 
consideration  in  a  fictitious  contract  of  the  regular  type.     And 

(a)  Cp.  dicta  of  FoUock,  0.  B.,  25  L.  J.  Ex.,  at  p.  832,  Leake,  28. 
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thus  here,  as  in  many  other  instances,  the  law  was  content  to 
rest  in  a  compromise  between  the  forms  of  pleading  and  tlie 
convenience  of  mankind.     These  fictions  have  long  ceased  to 
appear  on  the  face  of  our  pleadings,  but  they  have  become  so 
established  in  legal  language  that  it  is  still  necessary  to  under- 
Indian       stand  them.     But  we  do  not  further  pursue  this  topic  (a).     The 
A  t*(^al     ^^^"^  -^^^  provides  for  matters  of  this  kind  more  simply  in 
with  them  form  and  more  comprehensively  in  substance  than  our  present 
separately,  j^^^^  y^j  ^  separate  chapter  entitled  "  Of  certain  Relations  resem- 
bling those  created  by  Contract "  (ss.  68-72,  cp.  s.  73). 

Tadt  ac-         Conduct  which  is  relied  on  as  constituting  the  acceptance  of 

ceptance     j^j^  actual  contract,  must  (no  less  than  words  relied  on  for  the 

of  contract 

must  be      same  purpose)  bo  unambiguous  and  unconditional  (b), 

unambi-  Where  the  proposal  itself  is  not  express,  then  it  must  also  be 

guous.  , 

^  .  shown  that  the  conduct  relied  on  as  conveying  the  proposal  was 
special  such  as  to  amount  to  a  communication  to  the  other  party  of  the 
cpnditaoM  proposer's  intention.  Difficult  questions  may  arise  on  this  point, 
and  in  particular  have  arisen  in  cases  where  public  companies 
entering  into  contracts  for  the  carriage  or  custody  of  goods  have 
sought  to  limit  their  liability  by  special  conditions  printed  on  a 
ticket  delivered  to  the  passenger  or  depositor  at  the  time  of 
making  the  contract.  The  tendency  of  the  earlier  cases  on  the 
subject  is  to  hold  that  (apart  from  the  statutory  restrictions  of 
the  Eailway  and  Canal  Traffic  Act,  1854,  which  do  not  apply  to 
contracts  with  steamship  companies,  nor  to  contracts  with  rail- 
way companies  for  the  mere  custody  as  distinguished  from  tho 
carnage  of  goods)  such  conditions  are  binding.  A  strong 
opposite  tendency  is  shown  in  Henderson  v.  Stevenson  (c), 
where  the  House  of  Lords  decided  that  in  the  case  of  a  passenger 
travelling  by  sea  with  his  luggage  an  indorsement  stating  that 
the  shipowners  will  not  be  liable  for  loss  does  not  prevent  him 
from  recovering  for  loss  caused  by  their  negligence,  unless  it 
appears  either  that  he  knew  and  assented  to  the  special  terms, 
or  at  any  rate  that  he  knew  there  wei-e  some  special  terms  and 

(a)   See  notes  to  Lampleigh    v.  dicta  (pp.  477,  479)  go  farther,  and 

BraithtocUte,  1  Sm.  L.  C.  and  Osborne  suggest   that  the  contract  is  com- 

V.  RogerSf  1  Wms.  Saund.  857.  plete  before  the  ticket  is  delivered 

(6)  Warner  v.  Willinffton,  8  Drew.  at  all,  so  that  some  other  communi- 

523,  533.  cation  of  the  special  terms  would 

(c)  L.  R.  2  Sc.  &  D.  470.    Lord  have  to  be  shown, 
Chelmsford's  and  Lord  Hatherley's 
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iras  content  to  accept  them  without  examination.  Since  this 
there  have  heen  two  reported  cases  arising  ont  of  the  deposit  of 
goods  at  a  railway  company's  cloak-room  in  exchange  for  a 
ticket,  on  which  were  indorsed  conditions  limiting  the  amount 
of  the  company's  liability  (a).  The  result,  as  it  stanils  at  present, 
appears  to  be  that  it  is  a  question  of  fact  in  each  case  wliethcr 
the  notice  given  by  the  company  was  reasonably  sufficient  to 
inform  the  depositor  at  the  time  of  making  the  contract  that 
the  company  intended  to  contract  only  on  special  terms.  A  ^mt- 
son  who,  knowing  (or  having  reasonable  means  of  knowing  ?)  (b) 
this,  enters  into  the  contract,  is  then  deemed  to  assent  to  the 
sx)ecial  terms ;  but  this,  again,  is  probably  subject  to  an  im])lied 
condition  that  the  terms  are  relevant  and  reasonable.  The  whole 
subject,  however,  still  remains  by  no  means  free  from  nncc*r- 
taintv. 

We  now  give  the  remaining  sections  of  the  Indian  Contract  Furtbcr 
Act  as  to  Proposal  and  Acceptance  : —  ori^dlMT 

"  7.  In  order  to  convert  a  proposal  into  a  promise,  the  acceptance  must  '  "JVj** 
(i;  be  absolute  and  unqualified  [of  this  we  have  already  8])oken] ;  andaccept- 
(2)  be  expressed  in  some  usual  and  reasonable  manner,  unlesd  the  '^ce- 
proposal  prescribes  the  manner  in  which  it  is  to  be  accepted  If  the 
])ropo8al  prescribes  a  manner  in  which  it  is  to  l)e  acce])t€d,  and  the 
acceptance  is  not  made  in  such  manner,  the  proposer  may,  within 
a  reasonable  time  after  the  acceptance  is  commonicated  to  him,  inniHt 
that  his  proposal  shall  be  accepted  in  the  prescribed  manner,  and 
not  otherwise  ;  but  if  he  fails  to  do  so,  he  acoepts  the  acceptance. 
[Cp.  the  late  case  of  Leather-Cloth  Co.  v.  Hicrontmui  (c).  There  goodn 
were  ordered  to  be  sent  by  an  unusual  route  for  a  special  reason ;  this 
reason  ceased  to  exist  before  the  order  could  be  executed,  and  the 
goods  were  sent  by  the  usual  route  :  the  Court  held  that  this,  bein^ 
acquiesced  in  by  the  buyer,  was  a  sufficient  performance  of  the  original 
contract,  and  not  of  a  substituted  contract ;  and  therefore  no  speciid 
memorandum  of  such  alleged  substituted  contract  was  required  to 
satbfy  the  Statute  of  Frauds  {d)]. 


(a)  ffarrU  ▼.  G.  W.  B.  Co.  1  Q. 
B.  D.  615,  Parker  v.  8,  J£,  JL  Co., 
Oabell  V.  S,  E,  R.  Co,,  2  C.  P.  I). 
416,  revg.  in  Parker' $  case  the  judg- 
ment  of  the  C.  P.  Div.  1  C.  P.  D. 
618. 

(6)  It  seems  very  difficult  to 
maintain  this  on  principle.  Actoal 
knowledge  may  of  course  be  inferred 
M  a  fact  from  reasonable  means  of 


knowledge. 

<c)  L.  K.  10  Q.  B.  140. 

(d)  See  further,  as  to  the  differ- 
enoe  between  a  substituted  agree- 
ment and  substituted  j*erfwrmanc€y 
SaiuUrton  ▼.  Graces,  L.  M.,  10  Ex, 
234,  Hickman  v.  J/uffnes,  L.  1{.  10 
C.  P.  598 ;  Pfcvint  v.  Dvwnina,  1 
C.  P.  D.  220. 
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CHAP.    I.    AGREEMENT,  PROPOSAL,  AND  ACCEPTANCE. 

"  8.  Performance  of  the  conditions  of  a  proposal,  or  the  acceptance 
of  any  consideration  for  a  reciprocal  promise  which  may  be  offered 
with  a  proposal,  is  an  acceptance  of  the  proposal. 

"9.  In  so  far  as  the  proposal  or  acceptance  of  any  promise  is  made 
in  words,  the  promise  is  said  to  be  express.  In  so  far  as  such  pro- 
posal or  acceptance  is  made  otherwise  than  in  words,  the  promise  is 
said  to  be  implied." 

The  performancej  &c.,  in  s.  8,  must  of  course,  like  an  accept- 
ance in  any  other  manner  or  form,  be  communicated  to  the 
proposer.  Subject  to  this  caution,  these  sections  are  believed  to 
represent  English  law  with  sufficient  exactness  to  need  no 
further  comment. 


German  Finally,  it  may  be  of  some  interest  to  compare  with  the 

cial  Code    English  and  Anglo-Indian  law  the  provisions  of  the  German 

on  forma-   Commercial  Code  as  to  the  formation  of  contracts  : 
tion  of 

"318.  When  a  commercial  contract  is  proposed  between  parties 
present  at  the  same  time,  the  acceptance  must  be  inmiediate  ;  other- 
wise the  proposer  is  no  longer  bound  to  his  proposal. t 

319.  When  a  proposal  is  on  foot  between  parties  at  a  distance,  the 
proposer  remains'  bound  until  the  time  at  which  he  may  fairly  expect 
an  answer  to  reach  him,  if  despatched  in  ordinary  course  and  in  due 
time.t  In  estimating  this  time  he  may  assume  that  his  proposal  was 
duly  received  [surely  not  if,  as  in  Adams  v.  LindseU  (a),  it  was 
delayed  by  his  own  negligence  1] 

In  the  event  of  an  acceptance  despatched  in  due  time  not  arriving 
till  after  such  time  as  aforesaid,  no  contract  is  concluded,  if  the  pro- 
poser has  given  notice  of  revocation  in  the  meantime,  or  gives  it 
forthwith  (ohne  Verzug)  on  receiving  the  acceptance." 

[The  clauses  marked  f  seem  only  to  say,  in  a  rather  elaborate  way, 
that  a  proposal  is  revoked  by  the  lapse  of  a  reasonable  time  without 
acceptance  ;  s.  319,  however,  tacitly  involves  the  important  proposi- 
tion that  an  answer  which  never  arrives,  whether  sent  by  post  or 
otherwise,  cannot  conclude  a  contract] 

320.  When  the  revocation  of  a  proposal  reaches  the  other  party 
before  or  at  the  same  time  with  the  proposal  itself,  the  proposal  is 
deemed  null,  and  void  (istfilr  nickt  geschehen  zu  erachteii). 

In  like  manner  the  acceptance  is  deemed  null  and  void  if  the  revo- 
cation has  been  communicated  to  the  proposer  before  the  acceptance, 
or  at  the  same  time  with  it. 

{a)  1  B.  &  Aid.  681,  p.  13  sup. 


GERMAN   COHMERCIAL  CODE.  33 

321.  Where  an  agreement  has  been  concladed  between  parties  at 
a  distance,  the  conclusion  of  the  agreement  is  to  be  dated  from  the 
time  at  which  the  communication  of  the  acceptance  was  deliverecl  for 
despatch  [a?,  out  of  the  acceptor's  control }]  {in  weUhem  die  Erkld^ 
rung  der  Annahme  Bthufs  der  Ah$endunff  ctbgegeben  ist). 

322.  An  acceptance  subject  to  conditions  or  reserrations  is  equiva- 
lent to  a  refusal  coupled  with  a  new  proposaL" 
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CHAPTER  II. 

CAPACITY      OF     PARTIES. 

Part  I. — Op  Natural  Persons. 

I.  Infants. 

Infants —  The  exceptions  to  the  capacity  of  natural  persons  to  bind  them- 
to  bind  ^  selves  by  contract  are  infancy,  coverture,  and  insanity.  Of  these 
themselves  in  order. 

trac^Ge-  -^  infant,  i.e.,  a  person  less  than  twenty-one  years  old  (Co, 
nenJ  state-  Lit.  171  h),  is  not  absolutely  incapable  of  binding  himself,  but 
ihe\w.  ^^f  generally  speaking,  incapable  of  absolutely  binding  himself 
by  contract  (a).  His  acts*  and  contracts  are  voidable  at  his 
option,  subject  to  certain  statutory  and  other  exceptions,  which 
are  partly  definite,  partly  not  definable  in  terms  but  capable  of 
reasonable  definition  in  practice,  and  partly  both  indefinite  and 
doubtful.  The  following  seems  the  nearest  approach  to  a  state- 
ment in  general  terms  that  can  safely  be  made. 

By  the  common  law  a  contract  made  by  an  infant  is  generally 
voidable  at  the  infant's  option,  such  option  to  be  exercised 
either  before  (h)  liis  attaining  his  majority  or  in  a  reasonable 
time  afterwards. 

Where  the  obligation  is  incident  to  an  interest  (or  at  all  events 
to  a  beneficial  interest)  in  property,  it  cannot  be  avoided  while 
such  interest  is  retained. 
Exceptions — 
A.     Void  agreements. 

By  the  Infants*  Relief  Act,  1874,  loans  of  money  to  infants, 
contracts  for  the  sale  to  them  of  goods  other  than  necessaries, 

(a)  Stated  in  this  form  by  Hayes,  (&)  As  to  this  see  p.  d2. 

J.,  14  Ir.  C.  L.  E.,  at  p.  S56. 
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and  accounts  stated  with  them  are  absolutely  void :  and  no 
action  can  be  brought  on  a  ratification  of  an^  contract  nuulo 
during  infancy. 

(When  the  agreement  of  an  infant  in  such  that  it  cannot  1m* 
for  his  benefit,  it  is  said  to  be  absolutely  void  at  common  law ; 
but  this  distinction  is  exceedingly  doubtful,  if  not  altogithor 
exploded  by  modem  authorities.) 

B.     Valid  contracts. 

An  infant's  contract  is  valid  if  it  appearn  to  the  Court  to  be 
beneficial  to  the  infant,  and  in  partiailar  if  it  is  for  nec(\<tAari<'0. 

ExplancUion. — "Necessaries"  include  all  such  goo<l>«,  com- 
modities, and  services  as. are  reasonably  necessary  for  the  um* 
and  benefit  of  a  person  in  the  circumstances  and  condition  of  life 
of  the  contracting  pMy. 

Moreover  in  certain  cases  infiints  are  enabled  to  make  binding 
contracts  by  custom  or  statute. 

An  infant  is  not  liable  for  a  wrong  arising  out  of  or  imme<li- 
ately  connected  with  his  contract,  such  as  a  fraudulent  represen- 
tation at  the  time  of  making  the  contract  that  he  is  of  full  n^e. 
But  an  infant  who  has  represented  liimself  as  of  full  au'e  is  in  a 
Court  of  Equity  bound  by  payments  ma<l<»  and  acts  don«*  at  his 
request  and  on  the  faith  of  such  representations,  and  is  liabl<>  to 
restore  any  advantage  he  has  obtained  by  such  representations 
to  the  person  from  whom  he  has  obtained  it. 

"We  proceed  to  speak  in  detail  of  the  different  parts  of  tho 
subject,  and 

1.  Of  the  contracts  of  infants  in  general  at  common  law,  and  Of  infanu' 
as  affected  by  the  Act  of  1874.     It  will  1)0  convenient  to  dei)art  j^n^neral  • 
somewhat  from  the  order  of  the  foregoing  general  statement  for  »ncl  m  to 
the  purpose  of  considering  this  whole  subject  together.     It  is  jj^linction 
commonly  said  that  an  agreement  made  by  an  infant,  if  such  that  soxno 
that  it  cannot  be  for  his  benefit,  is  not  merely  voidable,  but  ^j^  "  ^ 
absolutely  void ;  though  in  general  his  contracts  are  only  void- 
able at  his  option  (a).     This  distinction,  it  is  submitted,  \a  in 
itself  unreasonable,  and  is  supported  by  little  or  no  real  authority, 

(a)  Another  dlBtinctian  is  made  8  Burr.  1805  ;  2  Dr.  &  W.  340.  Bnt 
as  to  deeds  taking  complete  effect      this  is  of  little  practical  importance, 


by  deliveiy  or  otherwise.  SeeShepp.      and   not  material   to  the   present 
ToQchst.  233  ;  Co.  Lit.  51  6,  note  ;      subject 
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wliile  tliero  is  considerable  authority  against  it.  The  unreason- 
ableness of  it  seems  hardly  to  need  any  demonstration.  The 
object  of  the  law,  which  is  the  protection  of  the  infant^  is  amply 
secured  by  not  allowing  the  contract  to  be  enforced  against  him 
during  his  infancy,  and  leaving  it  in  his  option  to  affirm  or 
repudiate  it  at  his  fidl  ago  (a).  Moreover  the  distinction  is 
arbitrary  and  doubtful,  for  it  must  always  be  difficult  to  say 
whether  a  particular  contract  cannot  possibly  be  beneficial  to  the 
party.  As  for  the  authorities,  the  word  void  is  no  doubt  fre- 
quently used  :  but  then  it  is  likewise  to  be  found  in  cases  where 
it  is  quite  settled  that  the  contract  is  in  truth  only  voidable.  And 
as  applied  to  other  subject-matters  it  has  been  held  to  mean  only 
voidable  in  fonnal  instruments  (b)  and  even  in  Acts  of  Parlia- 
ment (c).  The  fact  is  (as  was  justly  remaAed  in  the  argument 
of  a  modem  case  we  shall  presently  cite)  that  there  is  "  a  con- 
stant confusion  in  the  books,"  and  sometimes  even  in  recent 
books,  "  between  void  and  voidable  "  (d),  so  that  the  language 
of  text-writers,  of  judges,  and  even  of  the  legislature,  is  no  safe 
guide  apart  from  actual  decisions. 

Examina-  But  when  we  look  at  the  decisions  they  appear  to  establish  in 
thoritie^-^'  ^^^  cases  now  in  question  only  that  the  contract  cannot  be  en- 
as  to  bonds,  forced  against  the  infant,  or  some  other  collateral  point  equally 
consistent  with  its  being  only  voidable,  except  when  they  show 
distinctly  that  the  contract  is  voidable  and  not  void.  Thus  an 
infant's  bond  with  a  penalty  and  conditioned  for  the  payment  of 
interest  has  been  supposed  to  be  wholly  void ;  but  nothing  more 
is  decided  than  that  being  under  seal  it  cannot  be  ratified  save 
by  an  act  of  at  least  equal  solemnity  with  the  original  instru- 
ment :  in  the  case  referred  to  one  judge  (Bayley,  J.)  rested  his 
judgment  simply  on  the  law  stated  by  Coke,  who  only  says  that 
an  infant's  bond  with  a  penalty,  even  if  given  for  necessaries, 
shall  not  bind  him  (e).  A  stronger  case  is  Thornton  v.  Illing- 
worih  (/),  where  the  judges  said  in  terms  that  an  infant's  con- 

(a)  We  are  now  speaking  only  of  {d)  Peteradorff,  arg,  11  M.  h  W. 

the  common  law.  261. 

(6)  Lincoln  ColUge*t  ca.  8  Co.  Rep.  (c)  Baylis   v.  Dindey,  Z   "SL   k 

b96;  Doe  d.  Bryan  v.  Banchs,  4  B.  S.  477  ;  Co.  Lit.  172  a.    The  case 

&  Aid.   401 ;    Malins  v.  Freeman^  is  not  accepted  without  question  in 

4  Bing.  N.  C.  395.  America :  Parsons  on  Contracts,  269 

(c)  See    OavtmoTi  of  MagdaJtn  n.  (Ist  ed.). 

JToitpUal  V.  Knotty,  6  Ch.  D.  175.  (/)  2  B.  &  C.  824. 
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tract  to  buy  goods  for  the  purposes  of  trade  is  absolutely  void,  Purcluwj 
not  voidable  only  :  but  all  that  had  to  be  decided  was  that  a  t^Jj^^ 
ratification  after  acllun  hronyht  was  no  answer  to  the  defence  of 
infancy;  and  the  dicta,  as  pointed  out  by  Mr.  IWnjamin,  are  in- 
consistent with  a  former  case  of  higher  authority  (but  which 
seems  not  to  have  been  cited)  where  an  infant  was  allowe^l  to 
sue  on  a  trading  contract  for  the  purchase  of  chatteln,  the  only 
special  circumstance  being  that  he  had  already  paid  part  of  the 
price,  so  that  it  was  clearly  for  his  benefit  that  he  should  1x5 
able  to  enforce  the  contract :  on  tliis  ground  the  decision  wa*< 
put  in  the  Court  of  ILB.  by  Lord  Ellenborough,  but  tlie  broader 
opinion  was  expressed  by  Dampier,  J.,  that  the  other  party 
could  in  no  case  avoid  the  contract,  and  that  the  contracts  of 
infants  are  as  to  their  validity  of  two  kinds  only,  those  which  are 
clearly  for  the  infant's  benefit  and  therefore  bind  him,  and  those 
which  are  not  so  and  are  voidable  at  hia  option.     The  Court  of 
Exchequer  Chamber  affirmed  the  judgment  without  calliug  on 
counsel  to  support  it,  holding  that  ''  the  general  law  is  that  the 
contract  of  an  infant  may  be  avoided  or  not  at  his  ovnx  option," 
and  that  this  case  was  no  exception  {n).     In  a  much  later  case  Contnust 
the  following  opinion  was  given  by  the  Court  of  Queen's  IJcnch  °'  •ervice. 
on  the  conviction  of  a  servant  for  unlawftdly  absenting  himself 
from  his  master^s  employment : — 

*^  Among  many  objections  one  appear^;  to  us  clearly  fatal.  He  was 
an  in£Emt  at  the  time  of  entering  into  the  agreement,  which  authori/eA 
the  master  to  stop  his  wage.s  when  tlie  steam  engine  is  stopjKHl 
working  for  any  cause.  An  agreement  to  serve  for  wages  may  lie  for 
the  infantas  benefit  (6)  ;  but  an  agreement  which  compels  him  to 
serve  at  all  times  during  the  term  but  leaves  the  master  free  to  stop 
his  work  and  his  wages  whenever  he  chooses  to  do  so  cannot  be  con- 
sidered as  beneficial  to  the  servant.  It  is  inequitable  and  wholly 
void.    The  conviction  must  be  quashed  *'  (c). 

But  this  decided  only  that  the  agreement  was  not  enforceable 
against  the  infant.  The  Court  cannot  have  meant  to  say  that 
if  the  master  had  arbitrarily  refused  to  pay  wages  for  the  work 

(a)  BeDJamin  on  Sale,  28  ;   War-  events  :  Wood  r.  Ptnwick,  10  M.  & 

rddc  V.  Bruce,  2  M.  &  S.  205,  in  Ex.  W.  195. 

Ch.  6  Taunt.  118.  (c)  Reg.y,  Lord,  12  Q.  B.  767,  17 

(&)  It  seems  that  |9rima /ocie  it  18  L.  J.  M.  C.  181,  where  the  hen^i 

feo,  even  if  it  contains  clanses  im-  note  rightly  eajs  "  void  against  the 

posing  penalties^    &c.,    in    certain  infant.'^ 
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Leases. 


actually  done  the  infant  could  not  have  sued  him.  on  the  agree- 
ment. Again,  it  is  said  that  a  lease  made  by  an  infant,  without 
reservation  of  any  rent  (or  even  not  reserving  the  best  rent),  is 
absolutely  void.  But  this  opinion  is  strongly  disputed  in  Bacon's 
Abridgment,  and  also  disapproved  by  Lord  Mansfield,  whoso 
judgment  Lord  St.  Leonards  has  adopted  as  good  law,  though 
the  actual  decision  was  not  on  this  particular  point  in  cither 
case  (a).  And  in  a  modem  Irisli  case  (b)  it  has  been  expressly 
decided  that  at  all  events  a  lease  made  by  an  infant  reserving  a 
substantial  rent,  whether  the  best  rent  or  not,  is  not  void  but 
voidable ;  and  further  that  it  is  not  well  avoided  by  the  infant 
granting  another  lease  of  the  same  property  to  another  person 
after  attaining  his  full  age.  The  Court  inclined  to  think  that 
some  act  of  notoriety  by  the  lessor  would  be  required,  such  as 
entering,  bringing  ejectment,  or  demanding  possession  j  however 
there  was  anotlier  reason,  namely,  that  the  second  lease  might  bo 
construed  as  only  creating  a  future  interest  to  take  effect  on  the 
determination  of  the  first.  With  regard  to  the  first  reason  it 
seems  to  have  been  thought  not  immaterial  that  a  freehold  estate 
(for  the  life  of  the  lessor  or  twenty-one  years)  had  passed  by  the 
original  lease.  There  is  good  English  authority  for  the  propo- 
sition that  if  a  lease  made  by  an  infant  is  beneficial  to  him  ho 
Sale,  Ac.,  cannot  avoid  it  at  aU  (c).  It  appears  to  be  agreed  tliat  the  sale, 
of  land.  purchase  (d),  or  exchange  (e)  of  land  by  an  infant  is  both  as  to 
the  contract  and  as  to  the  conveyance  only  voidable  at  his 
option. 


Partner- 
ship and 
sharehold- 
ing. 


Again,  there  is  no  doubt  that  an  infant  may  be  a  partner  or 
shareholder  (though  in  the  latter  case  the  company  may  refuse 
to  accept  him)  (/) ;  and  though  he  cannot  be  made  liable  for 
partnership  debts  durmg  his  infancy,  he  is  bound  by  the  partner- 
ship accounts  as  between  himself  and  his  partners  and  cannot 


(a)  Bac.  Ab.  4.  361  ;  Zouch  v. 
Partonst  8  Burr.  1794  (where  the 
decision  was  that  the  reconveyance 
of  a  mortgagee's  infant  heir,  the 
mortgage  being  properly  paid  off, 
could  not  be  avoided  by  his  entry 
before  full  age)  :  Allen  v.  AUai,  2 
Dr.  &  W.  807,  840. 

(h)  Slator  V.  Brady,  14  Ir.  C.  L. 
61. 

(r)  Maddm  v.  }yhit€,  2  T.  R.  159. 


{d)  Ca  Lit.  2  6,  Bac.  Ab.  Lifanc^ 
L  8,  (4,  860) ;  Dart  V.  &  P.  (5th 
ed.)  25. 

(c)  Co.  Lit.  61  h. 

if)  But  the  company  cannot  dis- 
pute the  validity  of  a  transfer  to  an 
infant  after  the  infant  has  trans- 
ferred over  to  a  person  8ui  juris  ; 
Ooock*8  ca.  8  Ch.  266.  And  see 
Lindley,  2.  1389. 
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claim  to  share  profits  without  contribatmg  to  losses.  And  if  on 
coming  of  age  he  does  not  expressly  disafiBrm  the  partncTship 
he  is  considered  to  affirm  it,  or  at  any  rate  to  hold  himself  out 
as  a  partner,  and  is  thereby  liable  for  the  debts  of  the  firm 
contracted  since  his  majority  (a). 

The  liability  of  an  infant  shareholder  who  does  not  repudiate 
his  shares  to  pay  caUs  on  them  rests,  as  far  as  existing  au- 
thorities go,  on  a  somewhat  different  form  of  the  same  principle 
(of  which  afterwards).  As  to  contribution  in  the  winding  up  of 
a  company,  Mr.  Justice  Lindley  (2.  1388)  "is  not  aware  of  any 
case  in  which  an  infant  has  been  put  on  the  list  of  contributorie^. 
Upon  principle,  however,  there  does  not  appear  to  he  any  reason 
why  he  should  not,  if  it  be  for  his  benefit ;  and  this,  if  there 
are  surplus  assets,  might  be  the  case/'  Otherwise  he  cannot  bo 
deprived  of  his  right  to  repudiate  the  shares,  unless  perhai>s  by 
fraud;  but  in  any  case  if  he  "does  not  repudiate  his  Rhares, 
either  while  he  is  an  infant  or  within  a  reasonable  time  after  he 
attains  twenty-one,  he  will  be  a  contributory,"  and  still  more  so 
if  after  that  time  he  does  anytliing  showing  an  election  to  keep 
the  shares.  On  the  whole  it  is  clear  on  the  authorities  (notwith- 
standing a  few  expressions  to  the  contrary),  that  both  the  transfer 
of  shares  to  an  infant  and  the  obligations  incident  to  lus  holding 
the  shares  are  not  void  but  only  voidable  (b). 

Marriage  is  on  a  ilifferent  footing  from  ordinary  contracts  (e),  Marriage, 
and  it  is  hardly  needful  to  say  in  this  place  that  the  ]>os8ibility 
of  a  minor  contracting  a  valid  marriage  has  never  been  doubted 
in  any  of  our  Courts.  Even  if  either  or  both  of  the  parties  be 
under  the  age  of  consent  (fourteen  for  the  man,  twelve  for  the 
woman)  the  marriage  is  not  absolutely  void,  but  reiuai us  good 
if  when  they  are  both  of  the  age  of  consent  they  a^^ree  to  it  (</). 
But  the  Marriage  Act,  4  Geo.  4,  c.  76  (ss.  8,  22),  makes  it  very 
difficult,  though  not  impossible,  for  a  minor  to  contract  a  valid 
marriage  without  the  consent  of  parents  or  guardians  (e). 


(a)  Lindley,  1.  S2-S4 ;  Ooode  v. 
2farri$on,  5  B.  &  Aid.  147. 

(6)  Lutn$den'8  ca.  4  Ch.  31  ; 
Gooeh's  Ok  S  Ch.  266  :  cp.  p.  46, 

(c)  Continental  writers  haye  wasted 
moch  ingmnity  in  debating  with 
which  claas  of  contracts  it  should  bo 


reckoned.  Sav.  Syst.  §  1 41  (3.  31 7) ; 
Ortolan  on  Inst  2.  10. 

id)  Bacon  Abr.  4.  836. 

(e)  In  most  continental  countries 
the  earliest  age  of  legal  marriage 
is  fixed  :  in  F^ce  it  is  18  for  the 
man,  15  for  the  woman,  and  con- 
Fcnt  of  parents  or  lineal  ancestorB 
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Promises        As  to  promises  to  marry  and  man*iage  settlements,  it  has  long 
wd^^?-    been  familiar  law  that  just  as  in  the  case  of  his  other  void- 
riage  set-    able  contracts  an  infant  may  sue  for  a  breach  of  promise  of 
ements.    j^arriage,  though  not  liable  to  be  sued  (a).    An  infant's  marriage 
settlement  is  not  binding  on  the  infant  unless  made  under  the 
statute  (see  post^  p.   52),  and  the  Court  of  Chancery  lias  no 
power  to  make  it  binding  in  the  case  of  a  ward  {h).     A  settle- 
ment of  a  female  infant's  general  personal  property,  the  intended 
husband  being  of  full  age  and  a  party,  can  indeed  be  enforced, 
but  as  the  contract  not  of  the  wife  but  of  the  husband;  the  wife's 
personal  property  passing  to  him  by  the  marriage  he  is  bound  to 
deal  with  it  according  to  his  contract  (c).     However,  in  any  case 
the  settlement  is  not  void  but  only  voidable;  it  may  be  confirmed 
by  the  subsequent  conduct  of  the  party  when  of  full  age  and  sul 
Negotiable y«^V»  {d).     Again  an  infant's  contract  on  a  bill  of  exchange  or 
iDstrur        promissory  note  was  once  supposed  to  be  wholly  void,  but  is 
Accounts    ^^w  treated  as  only  voidable  (c).     The  same  holds  of  an  account 
stated,  and  stated ;   and  here  the  decisive   case  is   a  strong  authority  in 
tSeCotirt   favour  of  the  general  contention  that  a  contract  is  not  in  any 
of  Ex-        case  absolutely  void  by  reason  of  the  party's  infancy.     The 

chequer  on  ^       .       . , 
tii«^«»Ti«r»i  Court  said  : — 


the  general 
question. 


''  The  argument  on  behalf  of  the  defendant  was  that  an  account 
stated  by  an  infant  is  not  merely  voidable  but  actually  void,  so  that 
no  subsequent  ratification  can  make  it  of  any  avail.  But  we  can  see 
no  sound  or  reasonable  distinction  in  this  respect  between  the  lia- 
bility of  an  infant  on  an  account  stated  and  his  liability  for  goods 
sold  and  delivered  or  (yi\  any  other  contract  .  .  .  The  general  doctrine 
is  that  a  party  may  after  he  attains  the  age  of  twenty-one  years  ratify 
and  so  make  himself  liable  on  contracts  made  during  infancy.  We 
think  that  on  principle  unopposed  by  authority  this  may  be  done  on 
a  contract  arising  on  an  account  stated  as  well  as  on  any  other 
co7itract''  (/). 


is  required  up  to  the  ages  of  25  and 
21  respectively.  (Code  Civ.  144, 
sqq.)  But  this  consent  may  be  dis- 
pensed with  in  various  ways  by 
matter  suheequent  or  lapse  of  time : 
see  art  182, 183, 185.  The  marriage 
law  of  other  states  (except  some 
where  the  canon  law  still  prevails) 
appears  to  differ  little  on  the  average 
from  the  law  of  France  on  tUs 
matter  of  age. 
(«)  Bacon,  Abr.  Infancy  and  Age, 


I.  4  (4.  870).  Per  Lord  Ellen* 
borough,  Wancich  v.  Bruce,  2  M.  &  S. 
205. 

(6)  Fidd  V.  Moore,  7  D.  IH.  G. 
691,  710. 

(c)  Davidson  Conv.  8,  pt.  2.  728. 

(d)  Daiiea  v.  Davies,  9  JEq.  468. 
(f)  Byles  on  Bills,  59  (10th  ed.) ; 

undisputed  in  Harris  v.  Wall,  1  £xi 
122. 

(/)  WtUiams  V.  Moor,  11  M.  &  W. 
256,  264,  266, 12  L.  J.  Ex.  258. 
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This  may  be  claimed,  we  think,  as  a  very  strong  modem 
judicial  opinion,  and  so  far  as  we  know  it  remains  uncontradicted 
by  any  equal  authority  of  later  dat<'.     Nor  is  the  sanction  of  Text-wri- 
approved  text-wiiters  wanting  for  the  same  view.     Mr.  Leake  ^^m^^j^n 
takes  no  notice  whatever  of  the  current  doctrine  of  the  books ;  aathori- 
and  a  learned  American  writer  says  it  has  been  declarcil  in  _     _ 
American  Courts  to  be  ''  unsatisfactory,  liable  to  many  excep-  aum:  no 


tions,  and  difficult  of  safe  application,"  and  himself  takes  it  for  f^^J^"  '**' 
the  better  opinion  that  contracts  made  by  infants  are  not  in  any  any  oon- 
ease  on  that  account  aljsolutely  void  (a).     It  shoidd  be  men-  J'^*^*^'' 
tioned,  however,  that  a  more  recent  author  adherv^s  to  the  old  void  »t 
division  of  them  into  three  classes  as  binding,  void,  and  void-  ^*  ^ 
able,  and  cites  a  late  judgment  in  ]\faine  where  it  is  very  clearly 
expressed  (6).     It  seems,  therefore,  that  there  does  not  exist  that 
consensus  of  American  authority  which  on  an  unsettle<l  r^ucstion 
of  pure  common  law  might  be  of  considerable  value  to  us  if  it 
existed.      We  have  seen  however  that  in   several   important 
classes  of  cases  (including  some  that  were  formerly  supposed  ex- 
ceptional) an  infant's  contract  is  certainly  not  void :  and  we 
have  also  seen  that  there  is  not  any  clear  authority  for  holding 
that  in  any  case  it  is  in  fact  void.     And  it  is  perhaps;  not  neces- 
sary to  seek  or  offer  any  further  justification  for  refusing  to 
admit  an  ill-defined  and  inconvenient  class  of  exceptions,  of 
which  no  positive  instance  can  be  found. 

Tliere  is  one  exception  to  the  rule  that  an  infant  may  enforce  Infant 
his  voidable  contracts  against  the  other  party  during  his  infancy,  ^""'<'*    . 
or  rather  there  is  one  way  in  which  he  cannot  enforce  them,  fie  perfur* 
Specific  performance  is  not  allowed  at  the  suit  of  an  infant,  ™*''*^* 
because    the    remedy  is    not   mutual,   the  infant    not    being 
bound  (c). 

An  infant  may  avoid  his  voidable  contracts  (with  practically  ^^  ^^^^ 
few  or  no  exceptions)  either  before  or  within  a  reasonable  time  may  avoid 


{a)  Pancms  on  Contnu^  (1st  ed.\ 
244,  and  see  note  ib.  It  appears  that 
the  mlflleading  confnnon  of  void  and 
voidable  ocean  in  American  no  less 
than  in  English  reports  :  see  p.  275, 
note. 

{b)  Billiard  on  Contracts,  2,  129. 
¥he  learned  judge,  however,  allows 
only  contracts  for  necessaries  to  bo 


binding,  which  on  the  English 
authorities  is  certainly  too  narrow, 
and  swells  the  class  of  void  contracts 
by  instances  of  acts  that  are  not 
properly  contracts  at  all.  Mr.  W* 
W.  Story  (On  Contracts,  §  101,  sqq.) 
also  adopts  the  threefold  division, 
(c)  Plvjht  v.  BoUand,  i  Russ.  208. 
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his  con-      after  coming  of  ago  :  the  rule  is  that  "  matters  infaU  [i.e,  not  of 
record]  he  shall  avoid  either  within  age  or  at  full  age,"  but 
matters  of  record  only  within  age  (Co.  Lit.  380  h)  (a).     How- 
over,  where  the  nature  of  the  case  admits  of  it,  an  infantas  affir- 
mation or  repudiation  of  his  contract  while  he  is  still  a  minor  is 
treated  as  only  provisional ;  ho  cannot  deprive  himself  of  the 
right  to  elect  at  full  age,  and  only  then  can  his  election  be  con- 
clusively determined  (6).     There  is  no  express  authority  for  the 
saving  words  we  have  introduced  into  this  proposition,  but  they 
are  obviously  required ;  in  the  case  of  an  infant  shareholder,  for 
instance,  the  unqualified  application  of  it  might  make  it  im- 
possible for  anybody  to  deal  with  the  shares  until  he  came  of 
age.     Indeed  there  is  no  lack  of  authority  to  show  that  here  as 
in  other  cases,  so  far  as  the  interests  of  third  persons  are  con- 
cerned, and  to  some  extent  also  as  regards  acts  done  by  the 
parties  themselves  on  the  faith  of  the  contract,  voidable  means 
Money       i^ot  invalid  until  ratified,  but  valid  until  rescinded  (c).     If  an 
P*i4  ^'^^^^^  infant  pays  a  sum  of  money  under  a  contract,  in  consideration  of 
contract,     which  the  contract  is  wholly  or  partly  performed  by  the  other 
when  not    party,  he  can  acquire  no  right  to  recover  the  money  back  by 
able,  rescinding  the  contract  when  he  comes  of   age.      Such  is  the 

case  of  a  premium  paid  for  a  lease  (c?),  or  of  the  price  of  goods 
(not  being  necessaries)  sold  and  delivered  to  an  infant  and  paid 
for  by  him :  and  so  if  an  infant  enters  into  a  partnership  and  pays 
a  premium,  he  cannot  either  before  or  after  his  full  age  recover 
it  back,  nor  therefore  prove  for  it  in  the  bankruptcy  of  his 
partners  (e). 

Infants'         "VVe  must  now  consider  the  effect  of  the  Act  of  1874  (37  & 
3Mkf  Act,  3g  Yi^.^.  g  g2),  which  enacts  as  foUows  :— 

1.  All  contracts  whether  by  specialty  or  by  simple  contract  hence- 
forth entered  into  by  infants  for  the  repayment  of  money  lent  or  to 

(o)  See  per  Parke,  B.,  Nevry  <t  Rolls,  p.  320. 

EnniskUltn  Ry.  Co.  v.  Coowiftc,  8  Ex.  (6)  L.  <(;  h\  W.  R,  v.  M'MickatU 

566,  18  L.  J.  Ex.  325  ;  per  Cur.  L.  supra;  Slator  v.  Trimhh,  14  Jr.  C. 

^  N,   W.  R  V.  M'Michad,  5  Ex.  L.  842. 

114,  20  L.   J.  Ex.  97.    As  to  an  (c)  Per  Lord  Colonsay,  L.  E.  2 

infant  being  bound  when  he  comeg  H.  L.  375. 

of  age  by  an  acknowledgment  made  (d)  Holmes  v.  Blof/ff,  8  Taunt  35, 

in  a  Court  of  Record,  see  Y.  B.  20  508,  S.  C.  Moore,  1.  466,  2.  552. 

&  21  Ed.  1,  in  the  fleriea  of  Chro-  (e)  Ex  parte  Taylor,  8  I).  M.  G. 

nicies  and  Memorials  published  under  264,  258. 
the  direction  of  the  Master  of  the 
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be  lent,  or  for  goods  supplied  or  to  be  supplied  (other  than  contraets 
for  necessaries),  and  all  accounts  stated  with  infants,  shall  be  ab« 
solutely  void :  provided  alwajs  that  this  enactment  shall  not  invali- 
date any  contract  into  which  an  infant  may  by  any  existing  or 
future  statute  or  by  the  rules  of  common  Law  or  equity  enter,  except 
such  as  now  by  law  are  voidable. 

2.  No  action  shall  be  brought  whereby  to  charge  any  person  upon 
any  promise  made  after  full  age  to  pay  any  debt  contracted  during 
inloncy,  or  upon  any  ratification  made  after  full  age  of  any  promise 
or  contract  made  during  iniancy,  whether  there  shall  or  shall  not  be 
any  new  consideration  for  such  promise  or  ratification  after  full  age. 

a  This  Act  may  be  cited  as  The  Infants'  Relief  Act,  1874. 

The  2nd  section  supersedes  the  5th  section  of  Lord  Tenter-  Batific^ 
den's  Act  (9  Geo.  4,  c.  14)  (a),  by  which  no  ratification  of  a  j^p^yn^v^ 
contract   made   during  infancy  could  bo  sued  upon  unless  in  for  some 
writing  and  signed  by  the  party  to  be  charged.     The  new  enact-  P'*'?**^ 
ment  forbids  an  action  to  be  brought  at  all  on  any  such  promise 
or  ratification,  and  it  applies  to  a  ratification  since  the  Act  of  a 
promise  made   in  infancy  before  the  passing  of  the  Act  (h). 
It  probably  also  prevents  the  ratification  from  being  available 
by  way  of  set-off  (c).     This,  however,  is  a  different  thing  from 
depri\'ing  the  ratification  of  all  effect.     For  it  may  have  other 
effects  than  giving  a  right  of  action  or  set-off,  and  these  are  not 
touched.     While  the  matter  was  governed  by  Lord  Tcnterdcn's 
Act  there  were  many  cases  where  a  contract  made  during  infancy 
might   be   adopted  or  confirmed   without   any  ratification  in 
writing  80  as  to  produce  important  results.     Thus  in  the  case  of 
a  marriage  settlement  the  married  persons  are  bound  not  so  much 
by  liability  to  be  sued  (though  in  some  cases  and  for  some  pur- 
poses the  husband's  covenants  are  of  importance)  as  by  inability 
to  interfere  with  the  disposition  of  the  property  once  made  and 
the  execution  of  the  trusts  once  constituted :   and  so  far  as 
concerns  this  an  infant's  marria^^c  settlement  may,  as  wo  have 
seen,  be  sufficiently  confirmed  by  his  or  her  conduct  after  full 
age  (ff).       Again  an  infant  partner  who  does  not  avoid  the 
partnership    at  his  full  age    is,  as   between  himself  and  his 
partners,  completely  bound  by  the  terms  on  which  he  entorcd 

(a)  Since  expreaaly  repealed  by  (c)  Rawley  v.  Rawley  (C.  A.)  1  Q. 
the  Statate  I^aw  Bevision  Act,  1 875,      B.  D.  460. 

38  &  89  Vict,  a  ^Q.  (d)  Daries  v.  Danes,  9  Eq.  468, 

(b)  Ex  parte    Kibhle,    10    Ch.      gujpra  p.  40. 
373. 
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it  witheut  any  formal  ratification ;  and  a  Court  of  Equity  taking 
the  partnership  accounts  would,  it  is  apprehended,  apply  the 
same  rule  to  the  time  of  his  minority  as  to  the  time  after  his 
full  age.  Indeed  there  would  he  no  other  rule  to  apply. 
Again  an  infant  shareholder  who  does  not  disclaim  may  after 
his  fuU  age,  at  any  rate,  he  made  liahle  for  calls  without  any 
express  ratification ;  on  tlie  contrary,  the  hurden  of  proof  is  ou 
him  to  show  that  he  repudiated  the  shares  within  a  reasonable 
time  (a). 

And  as  Lord  Tenterden's  Act  did  not  fonnerly  stand  in  the 
way  of  these  consequences  of  the  afl^miation  or  non-repudiation 
of  an  infant's  contract,  so  the  Act  of  1874  will  not  stand  in 
the  way  of  the  same  or  like  consequences  in  the  future.  In 
fact  the  operation  of  the  present  Act  seems  to  he  to  reduce 
all  voidable  contracts  of  infants  ratified  at  full  age,  whether 
the  ratification  be  formal  or  not,  to  the  position  of  agreements 
of  imperfect  obligation,  that  is,  which  cannot  be  directly  en- 
forced but  are  valid  for  all  other  purposes.  Other  examples 
of  such  agreements  and  of  their  legal  elBfect  will  be  found  in 
the  chapter  specially  assigned  to  that  subject. 

Scmblt,  no  A  collateral  result  of  this  enactment  will  be  that  one  who 
!j^Qj.f  has  made  a  contract  during  his  infancy  will  not  now  be  able 
mance  for   to  obtain  specific  performance  of  it  after  his  full  age,  for  the 

61  till  61* 

party  of      same   reason   that  ho   cannot  and  formerly  could   not   do  so 

any  con-      sooner  (b), 
tract  made 
during  in- 
fancy. The  proviso  about  new  consideration  was  presumably  inlro- 

Eflfect  of     duced  by  way  of  abundant  caution,  to  prevent  colourable  eva- 

proTiBo  as   giQng  Qf  ^^q  j^qi  j^y  q^q  pretence  of  a  new  contract  founded  on  a 

tonewcon*  ,  .    . 

sideration.  nominal  or   trifling  new   consideration.     Where  a  substantial 

considemtion  appears  on  the  face  of  the  transaction  these  words 

can  hardly  be  supposed  to  impose  on  the  Court  the  duty  of 

inquiring  whether  the  apparent  consideration  is  the  whole  of  the 

Of  8. 1,       l*Bal  consideration.     In  the  first  section  the  words  conceniing 

making      ^|jq  purchase  of  goods  are  not  free  from  obscurity.     If  we  might 

contracts     construe  the  Act  as  if  it  said  "  ioi  payment  for  goods  supplied," 

^■oi^'  &c.,  it  would  be  clear  enough  :  but  it  is  not  so  clear  what  is  the 

(a)  See  ppi  89,  46.  p.  41,  supra* 

(6)  PligU  V.  BoUand,  4  Bubs.  298, 
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precise  operation  of  an  enactment  that  contractd  "for  good^s 
supplied  or  to  be  supplied,"  other  than  necessaries,  shall  Ik* 
Toid.  It  seems  to  follow  that  no  property  will  pass  to  the  infant 
by  the  attempted  contract  of  sale,  and  that  if  he  pays  the  prici* 
or  any  part  of  it  before  delivery  of  the  goods  he  may  recover  it 
hack ;  as  indeed  he  might  have  done  before  the  Act,  for  tho 
contract  was  voidable,  and  he  'cas  free  to  rescind  it  whUc  it  was 
yet  executory.  But  does  it  also  follow  that  if  the  goods  are 
delivered  no  property  passes,  and  that  if  they  are  paid  for  the 
money  may  be  recovered  back  ?  Such  a  consequence  would  be 
most  unreasonable,  and  is  not  required  by  the  policy  of  the 
statute,  which  is  obviously  to  protect  infants  from  running  into 
debt,  and  to  discourage  tradesmen  and  others  from  giving  credit 
to  them,  not  to  deprive  them  of  all  discretion  in  making  pur- 
chases for  ready  money.  It  is  certain  that  when  a  particular 
class  of  contracts  is  simply  declared  to  be  unlawful,  this  docs 
not  preyent  property  from  passing  by  an  act  competent  of  itself 
to  pass  it^  though  done  in  pursuance  or  execution  of  the  forbidden 
contract  (a).  In  this  case  also  it  seems  clear  that  the  delivery 
with  intention  to  pass  the  property  would  pass  it  apart  from  any 
question  of  <x>ntract,  and  such  authorities  as  Holmes  v.  BUxjg  (h) 
and  Ex  j>arte  Tat/lor  (c),  where  the  contract  was  only  voidable 
but  was  afterwards  rescinded,  would  still  be  applicable,  so  tliat 
if  the  goods  had  been  accepted  the  money  could  not  be  recovered. 
On  thi3  more  reasonable  construction,  however,  it  is  difficult  to  Q»'  "^'m 
see  what  result  is  obtained  by  the  first  section  which  is  not  ^g^  | 
equally  well  or  better  obtained  by  the  second.  At  common  law 
the  infant  was  not  bound  by  any  of  the  contracts  specified  in 
the  first  section,  unless  he  chose  to  bind  himself  at  full  age :  by 
the  second  section  he  cannot  henceforth  so  bind  himself.  Xo 
more  complete  protection  can  be  imagined,  and  the  first  section 
appears  superfluous.  Perhaps  we  may  suppose  that  the  first 
section  was  meant  to  provide  a  popular  exposition  of  the  chief 
practical  effects  of  the  following  one. 

It  is  conceived  that  a  bond,  bill  of  exchange,  or  note  given 
by  a  man  of  full  age,  for  which  the  consideration  was  in  fact  a 
loan  of  money  or  the  supply  of  goods  not  necessaries  during 


(a)  Ayen    ▼.    South    Australian  (h)  8  Taunt  508. 

BanHnff  a>.,  L.  R.  3  P.  C.  548,  559.  {c)  8  D.  M.  G.  254,  p.  42,  iupra. 
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his  infancy,  would  not  be  void  under  s.  1  (a).     But  s.  2  would 
no  doubt  effectually  prevent  it  from  being  enforced,  though 
perhaps  the  words  are  not  the  most  apt  for  that  purpose. 
Liability         2.  Of  the  liability  of  infants  on  obligations  incident  to  in- 

on  oblififft- 

tiona  inci-  terests  m  permanent  property, 

dent  to  In   an   old  case  reported  under  various  names   in  various 

andes^-  books  (6),  of  which  a  sufficient  account  is  given  in  the  judg- 
cially  as  to  ment  of  the  Court  of  Exchequer  in  L,  <t  N,  W.  By.  Go.  v. 
Fhares.  M^MicJiad  (c)  it  was  decided  that  an  infant  lessee  who  con- 
tinues to  occupy  till  he  comes  of  full  age  is  after  his  full  age 
liable  for  arrears  of  rent  incuixed  during  his  infancy.  In  like 
manner  a  copyholder  who  was  admitted  during  his  minority 
and  has  not  disclaimed  is  bound  to  pay  the  fine  {d).  In  recent 
times  an  important  application  of  this  principle  has  been  made 
in  the  case  of  infant  shareholders  in  railway  companies.  An 
infant  is  not  incapable  of  being  a  shareholder,  and  as  such  he 
ia  prima  facit  liable  when  he  comes  of  age  to  be  sued  for  calls 
on  his  shares,  and  he  can  avoid  the  liability  only  by  showing 
that  he  repudiated  the  shares  either  before  attaining  his  full 
age  (e),  or  in  a  reasonable  time  afterwards  (/).  Li  the  first  of 
the  series  of  cases  on  this  head  some  of  the  judges  seem  to  have 
thought  that  even  an  infant  shareholder  was  made  absolutely 
liable  by  the  general  form  of  the  enactment  in  the  Companies 
Clauses  Consolidation  Act  defining  the  liability  of  share- 
holders (f/).  This  view  however  has  since  been  declared 
erroneous  and  inconsistent  with  the  established  rule  that  general 
words  in  statutes  are  not  to  be  constnied  so  as  to  deprive  infants, 
limatics,  &c.,  of  the  protection  given  to  them  by  the  common 
law.  In  this  case  the  liability,  though  statutory,  is  still  in  the 
nature  of  contract,  and  is  subject  to  the  ordinary  rules  as  to  the 
competency  of  contracting  parties.  The  true  principle  is  that  a 
railway  shareholder  is  not  a  mere  contractor,  but  a  purchaser  of 
an  interest  in  a  subject  of  a  jxjrmanent  nature  with  certain  obli- 

(a)  Cp.  FlifjU  V.  Reed,  1  H.  &  C.  v.  Cownht,  3  Ex.  565, 18  L.  J.  Ex.  825. 
703,  82  L.  J.  Ex.  265.  (/)  A  plea  which  merely  alleged 

(6)  KeUlt  V.  Elioi,  Ac.    Kolle,  Ab.  repudiation  after  full  aee  was  there- 

1.  781,  K;  Cro.  Jac.  820  ;  Brown-  fore  held  bad  in  Dvima  dt  WxckUno 

low  120  ;  2  Bulat.  69.  Ry,  Co.  v.  Black,  8  Ex.  181. 

(c)  5  Ex.  114,  20  L.  J.  Ex.  97.  {g)  Lord  Denman,  C.  J.,  and  Pat- 

(d)  Evelyn  v.  Chichester,  3  Burr.  teson,  J.,  in  Cork  <t-  Bandon  By,  Co, 
1717.  V.  Cazenovc,  10  Q.  B.  935. 

(e)  Netcry  <fe  EnniskUlen  By,  Co, 
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gations  attached  to  it ;  and  those  obligations  ho  is  bound  to 
dischaige,  though  they  arose  while  he  was  a  minor,  unless  ho  has 
renounced  the  interest.  A  mere  absence  of  ratification  is  no 
sufficient  defence,  even  if  coupler!  with  the  allegation  that  the 
defendant  has  derived  no  profit  from  Uie  shares.  For  if  the 
property  is  unprofitable  or  burdensome,  it  is  the  holder's  business 
to  disclaim  it  on  attaining  his  fuU  age,  if  not  before  :  and  it  is 
by  no  means  clear  that  he  could  exonerate  himself  even  during 
his  minority  by  showing  that  the  interest  was  not  at  the  time 
beneficial,  unless  he  actually  disclaimed  it.  It  is  submitted 
that  in  such  a  case  the  disclaimer  i£  made  would  conclusively 
determine  his  interest  and  not  merely  suspend  it.  Comparing 
the  analogous  case  of  a  lease,  the  Court  said — "  We  tliink  the 
more  reasonable  view  of  the  case  is  that  the  infant,  even  in 
the  case  of  a  lease  which  is  disadvantageous  to  liim,  cannot 
protect  himiself  if  he  has  taken  possession,  and  if  he  has  not 
disclaimed,  at  all  events  unless  he  still  be  a  minor  '*  (a).  In  all 
the  decided  cases  the  party  appears  to  have  been  of  full  age  at 
the  time  of  the  action  being  brought,  but  there  is  nothing  to 
show  that  (except  possibly  in  the  case  of  a  disadvantageoiLs 
contract)  he  might  not  as  well  be  sued  during  hi^  minority. 

It  may  perhaps  be  doubted  whether  the  reason  on  which 
these  authorities  are  grounded  would  apply  to  the  case  of  shares 
in  a  company  not  having  any  permanent  property ;  but  it  seems 
tolerably  plain  that  if  necessary  the  general  principles  of  the  law 
of  partnership  would,  and  that  the  same  results  would  follow, 
except  it  may  be  as  to  suing  the  shareholder  while  still  a 
minor. 

3.  Of  the  liability  of  an  infant  when  the  contract  is  for  his  Li*biUty 
benefit,  and  especially  for  necessaritjs.  ^  ^*^' 

It  has  been  laid  down  in  general  terms  that  if  an  agreement  tract.  Qv, 
be  for  the  benefit  of  an  infant  at  the  time,  it  shall  bind  him  (6).  ^^*J^  j 
We  are  not  aware,  however,  that  this  rule  1ms  been  ai)plied  in 
practice,  except  in  the  case  of  obligations  coupled  with  interests 
in  property  (where  it  is  not  clear,  as  alwve  said,  -that  the  ques- 
tion of  benefit  is  material),  and  except  so  far  as  an  infant's 
liability  for  necessaries  is  founded  on  this  reason.     In  one  recent 

(a)  L  dbN.  WMy.  Co.  v.  M'MichiJtd,  (6)  Baoon  Ab.  Infancy,  1. 3, 4.  360; 

5  Ex.  114,  20  L.  J.  Ex.  97,  101.  Maddon  v.  White,  2  T.  R  159. 
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Liability 
for  neces- 
Baries. 


case  the  rule  was  expressed  more  widely  in  the  convei'sc  fonn, 
that  the  contract  is  binding  unless  manifestly  to  the  infant's 
prejudice  (a).  But  this,  it  is  submitted,  goes  too  far.  The 
contract  before  the  Court  was  that  of  an  apprentice  witli  a 
master ;  and  this  and  other  cases  (fi)  certainly  show  that  such  a 
contract,  or  an  ordinary  contract  to  work  for  wages,  will,  if  it 
be  reasonable,  be  considered  binding  on  the  infant  to  this 
extent,  that  he  may  no  less  than  an  adult  incur  the  statutory 
penalties  for  unlawfully  absenting  himself  from  his  master's  em- 
ployment. But  it  is  distinctly  laid  down  that  an  apprentice 
under  age  cannot  be  sued  on  the  covenants  made  by  him  in  the 
indenture  of  apprenticeship  except  by  the  custom  of  London  (c). 
Again  there  are  many  conceivable  cases  in  which  it  might  bo  for 
an  infant's  benefit,  or  at  least  not  manifestly  to  his  prejudice,  to 
enter  into  trading  contracts,  or  to  buy  goods  other  than  neces- 
saries :  one  can  hardly  say  for  example  that  it  woidd  be  mani- 
festly to  the  disadvantage  of  a  minor  of  years  of  discretion  to 
buy  goods  on  credit  for  re-sale  in  a  rising  market ;  yet  there  is  no 
doubt  whatever  that  such  a  contract  would  at  common  law  be 
voidable  at  his  option.  Nor  has  it  ever  been  suggested  that  an 
infant  partner  or  shareholder  is  at  liberty  to  disclaim  at  full  age 
only  in  case  the  adventure  has  been  unprofitable  or  is  obviously- 
likely  to  become  so.  However,  inasmuch  as  since  the  Infants' 
Relief  Act,  1874,  an  infant's  contract,  if  not  valid  and  binding 
on  him  from  the  first,  can  never  be  enforced  against  him  at  all, 
it  seems  quite  possible  that  the  Courts  may  in  future  be  disposed 
to  extend  rather  than  to  narrow  the  description  of  contract* 
which  are  considered  binding  because  for  the  infant's  benefit. 

3a.  We  pass  now  to  the  special  question  of  contracts  for 
necessaries. 

The  most  recent  and  important  authority  on  this  subject  is  the 
judgment  of  the  Exchequer  Chamber  in  Ryder  v.  Womhwell  {d) 
from  which  the  following  introductory  statement  is  taken  : — 

''  The  general  rule  oi  law  is  clearly  established,  and  is  that  an 
infant  is  generally  incapable  of  binding  himself  by  a  contract    To 


(a)  Cooper  v.  Simmo-ns,  7  H.  ft  N. 
707,  721,  per  Wilde,  B.  Not  bo 
strongly  put  in  the  L.  J.  report,  81 
L.  J.  M.  C.  188, 144. 

(6)  Wood  V.  Penwirk,  10  M.  &  W. 
195. 


(c)  Baoon  Ab.  Infancy  A.  4.  840. 

{d)  L.  B.  4  Ex.  82,  88  ;  in  the 
Court  below  L.  K.  8  Ex.  90.  On  the 
subject  generally  cp.  Benjamin  on 
Bale,  18-22. 
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ihk  rale  there  is  an  exoeption  introdaeed,  not  for  the  benefit  of  the 
tcideanian  who  may  trust  the  infimt,  hat  for  that  of  the  infiunt  him- 
Belli  This  exception  is  that  he  may  make  a  eontiaot  for  neoessanea. 
And  as  ib  accuiately  stated  by  Paike,  B.,  in  Ffisn  t.  JRemtn^  (a) 
'  From  the  eariieet  time  down  to  the  preeent  the  word  neoesaaiiea  ia 
not  confined  in  its  strict  lenae  to  soeh  aitidea  as  were  neoessary  to 
the  support  of  life,  but  extended  to  articles  fit  to  maintain  the  par- 
ticular person  in  the  state,  degree,  and  station  in  life  in  which  he  is ; 
and  therefore  we  must  not  take  the  word  necesBaiies  in  its  unqualified 
sense,  but  with  the  qualification  aboye  pointed  out.*  " 

What  in  any  particular  case  may  &irly  be  called  neoeaaaiy  in  yh*t»w 
this  extended  sense,  is  what  is  called  a  question  of  mixed  fact  ^y^^ .  |^ 
and  law.    The  proTinces  of  the  Court  and  the  jury  reepectiTely,  Jg"^**  <^f 
as  defined  by  the  Exchequer  Chamber,  seem  to  be  as  we  now  ^^^  ^^^ 
proceed  to  state. 

The  statton  and  drcumstancee   of  the   defendant  and  the  Tho  Court 

^vs  If 

particulais  of  the  claim  being  first  ascertained,  it  is  then  for  the  tu^ga  „« 
Court  to  say  whether  the  thii^  supplied  are  prima  facie  necea-  prima faeU 
saries,  tL&,  are  such  as  a  jury  may  reasonably  find  to  be  neceaaariea 
for  a  person  in  the  defendant's  circumstances,  or  **  whether  the 
ease  is  such  as  to  cast  on  the  plaintiff  the  onus  of  proving  that 
the  articles  are  within  the  exception  [f.«.,  are  necessaries],  and 
then  whether  there  is  any  sufficient  evidence  to  satisfy  that  onus," 
to  show,  that  is,  that  although  the  artidea  would  generaUy  not 
be  necessary  for  a  person  in  the  defendant's  position,  yet  there 
exist  in  the  case  before  the  Court  special  ciicumstancee  such  as 
to  make  them  necessary.  Thus  articles  of  diet  which  are  prima 
facie  mere  luxuries  may  become  necessaries  if  prescribed  by 
medical  advice  (&).  It  vi  said  that  in  general  the  test  of  neces- 
sity is  usefulness,  and  that  nothing  can  be  a  necessary  which 
cannot  possibly  be  useful  It  is  obvious,  however,  that  it  is  in 
truth  a  question  of  common  sense  and  experience  what  is  or  is 
not  reasonably  required  by  a  person  in  a  given  station  and  cir- 
cumstances, and  one  on  which  not  much  light  can  be  thrown  by 
the  statement  in  a  general  form  of  rules  founded  on  extreme 
casea  It  is  to  be  borne  in  mind  (as  was  remarked  in  the 
Exchequer  Chamber)  that  the  question  is  not  whether  the  things 
are  such  that  a  person  of  the  defendant's  means  may  reasonably 

(a)  6  li.  ft  W.  at  p.  46.  B.  606,  18  L.  J.  Q.  B.  180. 

(6)  See  Whartonv.  Jfadtoi2i0,5Q. 


material. 
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buy  and  pay  for  them,  hut  whether  they  can  be  reasonably  said 
to  be  su  necessary  for  him  that,  though  an  infant,  he  must  obtain 
them  on  credit  rather  than  go  without.  For  the  purpose  of 
deciding  this  question  the  Court  will  take  judicial  notice  of  the 
ordinary  customs  and  usages  of  society  (a). 

The  jnry  If  on  these  preliminary  considerations  the  Court  decides  that 
a^^in  fa^  *^^^  ^^  evidence  on  which  the  supplies  in  question  may  reason- 
neceBsary.   ably  be  treated  as  necessaries,  then  it  is  for  the  jury  to  say 

whether  they  were  in  fact  necessaries  for  the  defendant  under 

all  the  circumstances  of  the  case  (6). 

Supply  As  a  matter  of  common  sense  it  seems  very  relevant  to  this 

BowjM,  ^  question  whether  the  defendant  was  or  was  not  already  suffi- 
how  far  ciently  provided  with  commodities  of  the  particular  description 
(especially  when  we  bear  in  mind  that  this  exceptional  liability 
for  necessaries  is  admitted  in  the  interest  not  of  the  seller  but 
of  the  infant  buyer) :  but  it  seems  still  an  open  question  whether 
evidence  that  he  was  so  provided  is  admissible,  at  any  rate  with- 
out showing  that  the  plaintiff  knew  it  or  had  reason  to  presume 
it.  (L.  E.  4  Ex,  at  pp.  36,  42.)  The  case  most  directly  in  point  (c) 
seems  to  lay  down  in  effect  that  the  question  whether  goods  sup- 
plied are  necessaries  is  a  question  of  fact,  depending  (among 
other  conditions)  on  the  extent  to  which  the  party  is  already 
supplied  with  similar  goods;  that  if  they  are  necessary  the 
tradesman  will  not  be  the  less  entitled  to  recover  because  he 
made  no  inquiries  as  to  the  infant's  existing  supplies  ;  but  that 
on  the  other  hand,  if  the  infant  is  already  so  well  supplied  that 
these  goods  are  in  truth  not  necessary,  the  tradesman's  igno- 
rance of  that  fact  will  not  make  them  necessary,  and  he  cannot 
recover ;  that,  indeed,  there  is  no  rule  of  law  casting  on  him  a 
positive  duty  to  make  inquiries,  but  that  he  omits  to  do  so  at 
his  peril. 

It  seems,  however,  that  the  defendant  having  an  income  out 
of  which  he  might  keep  himself  supplied  with  necessaries  for 
ready  money  is  not  equivalent  to  his  being  actually  supplied, 

(a)  L.  K.  4  Ex.  at  p.  40.  finding  of  the  jiuy  ifi  neither  more 

(6)  It  would  seem  from  Ryder  v.  nor  lees  in  this  than  in  any  other 

WomhioeU  \tupra)  that  the  power  of  class  of  cases. 

the  Court  to  control  or  review  the  (c)  Bray  thaw  v.  EaUm^  7  Scott  183. 
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and  does  not  prevent  him  from  oontracting  for  neoeMaries  on 
credit  (a). 

It  would  be  probably  natuial  for  jorieft,  if  not  warned  against  Apftmat 
ity  to  fall  into  a  way  of  testing  the  necessary  character  of  supplies,  j^^j^^^ 
not  so  much  by  what  the  means  and  position  of  the  buyer  actually  mftteriAl. 
were,  as  by  what  they  appeared  to  be  to  the  seller,  and  such  a 
▼iew  is  not  altogether  without  countenance  from  authority  (J*), 
It  is  conceived,  however,  that  this  is  quite  erroneous,  and  that  in 
truth  the  knowledge  or  belief  of  the  tradesman,  as  to  the  infant's 
circumstances  and  income  certainly,  and  as  to  the  extent  to 
which  he  is  furnished  with  goods  of  the  same  kind  probably, 
has  nothing  to  do  with  the  question  whether  the  goods  are 
necessary  or  not.  It  may  be  said  that  the  question  for  the  Court 
will,  as  a  rule,  be  whether  articles  of  the  general  class  or  descrip- 
tion were  prima  facie  necessaries  for  the  defendant,  and  the 
question  for  the  jury  will  be  whether,  being  of  a  general  class 
or  description  allowed  by  the  Court  as  necessary,  the  particular 
items  were  of  a  kind  and  quality  necessary  for  the  defendant, 
having  regard  to  his  station  and  circumstances.  For  instance, 
it  would  be  for  the  Court  to  say  whether  it  was  proper  for  the 
defendant  to  buy  a  watch  on  credit,  and  for  the  jury  to  say 
whether  the  particular  watch  was  such  a  one  as  he  could  reason- 
ably afford.  But  this  will  not  hold  in  extreme  cases.  In 
Rydtr  v.  Wcmbwell  the  Court  of  Exchequer  Chamber  held, 
reversing  the  judgment  of  the  minority  below  on  this  point, 
that  because  a  young  man  must  fasten  his  wristbands  somehow 
it  does  not  follow  that  a  jury  are  at  liberty  to  find  a  pair  of 
jewelled  solitaires  at  the  price  of  S5/.  to  be  necessaries  even 
for  a  young  man  of  good  fortune.  There  is  a  point  of  costliness 
and  luxury — not  of  course  to  be  verbally  defined — beyond  which 
an  article,  though  belonging  to  a  useful  and  even  necessary  class, 
and  ci^iable  of  real  use,  cannot  be  called  necessary. 

{a)  SurghaH  v.  HaU,  4  M.  A  W.  ooald  not  hare  been  reMonshly  found 

7S7.      Cowbra  Moriara  ▼.  ffaOf  6  neoMUury  in  any  case. 

81m.  496.    Hm  doctrine  then  laid  (6)  In  DaUon  t.  Oib,  7  ScoU  117, 

down    eeema    soperflnoofl,  for   the  much  weight  i*  given  to  the  appamU 

tapp&eB  tbeve  eUisaed  for  (each  ae  rank  and  circiunstuices  of  the  party. 
209  pair  of  glorea  in  half  a  year) 

E  2 
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BesaltB.  The  general  result  appears  to  stand  thus  : — 

When  it  is  sought  to  enforce  a  contract  against  an  infant  on 
the  ground  that  it  was  for  necessaries,  then  the  prima  facie 
necessity  of  the  commodities  supplied  is  a  question  for  the  Court. 

If  the  Court  holds  them  not  prima  facie  necessary,  evidence 
iiuty  be  given  of  special  circumstances  rendering  them  in  fact 
necessary,  and  the  sufficiency  or  otherwise  of  such  evidence  is  a 
question  for  the  Court. 

Subject  as  above,  the  necessity  of  the  commodities  in  fact  is 
a  question  for  the  jury. 

Commodities  of  a  description  in  itself  necessary  are  [probably] 
not  necessaries  when  the  buyer  is  already  supplied  with  as  much 
of  the  like  commodities  as  he  can  reasonably  want 


What  the  Hitherto  we  have  spoken  of  a  tradesman  supplying  goods, 
cqioaricB"'  ^^  being  by  far  the  most  common  case.  But  the  range  of 
indudea.  possible  contracts  for  ''  necessaries  "  is  a  much  wider  one.  *'  It 
is  clearly  agreed  by  all  the  books  that  speak  of  this  matter  that 
an  infant  may  bind  himself  to  pay  for  his  necessary  meat,  drink, 
apparel,  physic  [including,  of  course,  fees  for  medical  attendance, 
&c.,  as  weU  as  the  mere  price  of  medicines],  and  such  other 
necessaries ;  and  likewise  for  his  good  teaching  and  instruction, 
whereby  he  may  profit  himself  afterwards  "  (a).  Thus  learning 
a  trade  may  be  a  necessary,  and  on  that  principle  an  infant's 
indenture  of  apprenticeship  has  been  said  to  be  binding  on 
him  (6).  The  preparation  of  a  settlement  containing  proper 
provisions  for  her  benefit  has  been  held  a  necessary  for  which  a 
minor  about  to  be  married  may  make  a  valid  contract,  apart 
from  any  question  as  to  the  validity  of  the  settlement  itself  (c). 
A  more  remarkable  extension  of  the  definition  of  necessaries 
is  to  be  found  in  the  case  of  Chappie  v.  Cooper  (rf ),  where  an 
infant  widow  was  sued  for  her  husband's  funeral  expenses. 
The  Court  held  that  decent  burial  may  be  considered  a  necessary 

(a)  Bao.  Abr.  Infancy  and  Age,  L  (c)  HdpB  v.  OlayUtn,  17  0.  B.  N. 

(4.835).    AndteeOAamiZey.  Cooper^  S.  568,  84  L.  J.  C.  P.  1,  see  the 

18  M.  ft  W.  252,  18  L.  J.  Ex.  pleadings,  and  the  judgment  of  the 

286.  Court  ad  fin, 

{h)  Cooper  ▼.  iStmrnoiM,  7  H.  ft  N.  {d)  18  M.  ft  W.  252, 18  L  J.  Ex. 

707,  81  L.  J.  M.  C.  188,  per  Martin,  286. 
^    See,  l^wever,  p.  48,  tupra^ 
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for  eyeiy  man,  and  husband  and  wife  being  in  law  the  same 
peison,  the  decent  burial  of  a  deceased  husband  is  therefore  a 
necessary  for  his  widow.  The  conclusion,  though  arrived  at  by 
a  circuitous  and  highly  artificial  course  of  reasoning,  seems  in 
itaelf  satisfactory  on  a  broader  ground,  which  however  the  Court 
did  not  adopt.  A  contract  entered  into  for  the  purpose  of  per- 
forming an  imperative  moral  and  social,  if  not  l^;al,  doty  which 
it  would  have  been  scandalous  to  omit,  may  well  be  considered 
of  as  necessary  a  character  as  any  contract  for  personal  service 
or  purchase  of  goods  for  personal  use. 

We  refrain  from  any  further  enumeration  of  the  various  things 
which  have  been  decided  to  be  necessary  or  not  necessary,  for 
two  reasons  :  that  the  question,  though  to  a  great  extent  a  ques- 
tion for  the  Court,  is  one  of  judicial  common  sense  in  each 
particular  case,  for  which  precedents  can  supply  no  absolute 
authority  but  only  more  or  less  instructive  analogies,  and  that 
to  undertake  such  an  enumeration  would  be  to  usurp  the  office 
of  a  Digest  (a). 

The  supply  of  necessaries  to  an  infant  creates  only  a  liability  The  HaU* 
on  simple  contract,  and  it  cannot  be  made  the  ground  of  any  ^^  ^  ^^n 
different  kind  of  liability  (b).    Coke  says,  "  If  he  bind  himself  oontoot 
in  an  oUigation  or  other  writing  with  a  penalty  for  the  payment  ^'*^' 
of  any  of  these,  that  obligation  shall  not  bind  him  "  (c).     A 
farHari,  a  deed  given  by  an  infant  to  secure  the  repayment  of 
money  advanced  to  buy  necessaries  is  voidable  (ri).     Such  is  also 
the  common  law  with  regard  to  n^otiable  instruments  (c).     But 
it  is  said  that  a  bill  or  note  given  by  an  infant  to  a  creditor  for 
necessaries   may  be  valid  if   it  is  not  payable  to  order  or 
negotiable  (/). 

There  are  some  particular  contracts  of  infants  valid  by  custom.  Whmt  oon- 
By  custom  incident  to  the  tenure  of  gavelkind  an  infant  may  sell  *"**•  ■** 
bis  land  of  that  tenure  at  the  age  of  fifteen,  but  the  conveyance  make  by 

custom. 

(a)  See  the  caaes  collected, FiBher's  (d)  Martin  v.  OaU,  4  Ch.  D.  428. 

1%.  4632-5.  (f)  Jjeake,  234  ;  and  so  of  aooonnts 

(6)  At  oommon    law   a  loan  of      stated,  bnt  these  are  now  absolutely 
money  could  not  be  deemed  eqmya-       void,  as  well  as  loans  of  money  to 
lent  to  neoesBaries,  though  actually      infants.    Sapray  p.  42. 
spent  on  necessaries  :  Bac  Abr.  4.  (/)  Anon.  Ma  Fisher's  Dig.  4626. 

866.  Cp.  Bolle  Ab.  1.  729,  pL  7. 

(c)  CoL  Lit»  172  fl,  cp.  4  T.  a  363. 
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must  be  by  feoflfment,  and  is  subject  to  other  restrictions  (a). 
This,  however,  is  not  a  full  capacity  of  contracting,  for  there  is 
no  reason  to  suppose  that  an  action  could  be  brought  against 
the  infant  for  a  breach  of  the  contract  for  sale,  or  specific  per- 
formance of  it  enforced. 

'^  Also  by  the  custom  of  London  an  infant  unmarried  and 
above  the  age  of  fourteen,  thoij^h  under  twenty-one,  may  bind 
himself  apprentice  to  a  freeman  of  London  by  indenture  with 
proper  covenants  ;  which  covenants,  by  the  custom  of  London 
shall  be  as  binding  as  if  he  were  of  full  age,''  and  may  be  sued 
upon  in  the  sui)erior  courts  as  well  as  in  the  city  courts  (b). 

Byatatute.  Infants,  or  their  guaniians  in  their  names,  are  empowered  by 
statute  (11  Geo.  4  &  1  Wm,  4,  c.  65,  ss.  16,  17)  to  grant 
renewals  of  leases,  and  make  leases  u^der  the  direction  of  the 
Court  of  Chancery,  and  in  like  manner  to  surrender  leases  and 
accept  new  leases  (s.  12).  (The  provisions  as  to  renewals  of 
leases  extend  also  to  married  women)  (c).  And  by  a  later  Act 
(18  &  19  Vict.  c.  43),  infants  may  with  the  sanction  of  the 
Court  make  valid  marriage  settlements  of  both  real  and  personal 
property  (d). 

Infant  not       4.    0/  an  ir\fani*g   immunity   as  to  wrongs  connected  with 
liable  for     contract. 

wWe  the       ^^  infant  is  generally  no  less  liable  than  an  adult  for  wrongs 

claim  18  in  committed  by  him,  subject  only  to  his  being  in  fact  of  such 

substance  ^^^  discretion  that  he  can  have  a  wrongful  intention,  where 

trwAu,        such  intention  is  material ;  but  he  cannot  be  sued  for  a  wrong, 

when  the  cause  of  action  is  in  substance  ex  contractu^  or  is  so 

directly  connected  with  the  contract  that  the  action  would  be  an 

indirect  way   of    enforcing    the    contract — which,   as   in  the 

analogous  case  of  married  women  (c),  the  law  does  not  allow. 

Thus  it  was  long  ago  held  that  an  infant  innkeeper  could  not  be 

made  liable  in  an  action  on  the  case  for  the  loss  of  his  guest's 

goods  (/ ).   There  is  another  old  case  reported  in  divers  books  (g) 

(a)  Bacon  Ab.  Gtavelkind,  A.,  4.  Morgan.  Ch.  Acts  and  Orders,  aad 

49  ;  Dav.  Conv.  2.  pt.  1.  221  (8d  ed.) ;  Dan.  Ch.  Pr.  2.  1211. 

Dart  V.  &  P.  arf  inU.  («)  See  p.  68.  infm, 

lb)  Bacon  Ab.  Infancy,  B.,  4.  340.  (/)  RoUe  Ab.  1. 2,  Action  sur  Ctfee, 

(c)  See  Dan.  Ch.  Pr.  2.  1917  ;  Rt  D.  3. 

aiarh  1  Ch.  292  ;  lU  LeUKf&rd,  2  (y)  Johnton,  v.   Pu,  Sid.  258,  1 

Ch.  D.  719.  ^^-  ^•*»  ^  ^^^  ^^®- 

(d)  See   the    Act  and  notes  in 
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(the  clearest  of    the   reports  U  transcribed   with   immaterial 
omissions  in  a  judgment  of  Knight  Bruce,  V.-C.)  (a),  where  it 
was  decided  that  an  action  of  deceit  will  not  lie  upon  an  asser- 
tion by  a  minor  that  he  is  of  full  age.     It  was  said  that  if  such 
actions  we're  allowed  all  the  infants  in  £ngland  would  be  ruiiie<l, 
for  though  not  bound  by  their  contracts,  they  would  be  made 
liable   as  for  tort ;    and  it   appears  in  Keble's  report  that  an 
infant  had  already  been  held  not  liable  for  representing  a  false 
jewel  not  belonging  to  him  as  a  diamond  and  his  own.     The 
rule  is  decidedly  laid  down  in  Jenntwjs  v.  Rumlnll  (b),  where  it 
was  sought  to  recover  damages  firom  an  infant  for  overriding  a 
hired  mare.     But  if  an  infant's  wrongful  act,  though  concerned  Bot  liable 
with  the  subject-matter  of  a  contract,  and  such  that  but  for  the  ap^fTfcrani 
contract  there  would  have  been  no  opportunity  of  committing  oootract, 
it,  is  nevertheless  independent  of  the  contract  in  the  sense  of  not  toodUng 
being  an  act  of  the  kind  contemplated  by  it,  or  being  an  act  the  rab- 
expressly  forbidden  by  it,  then  the  infant  is  liable.    The  dis-  ^^f  |^ 
tinction  is  established  and  well  marked  by  a  modem  case  in  the  oontnct 
Common  Pleas,  where  an  infant  had  hired  a  horse  for  riding,  but 
not  for  jumping,  the  plaintiff  refusing  to  let  it  for  that  purpose  ; 
the  defendant  allowed  his  companion  to  use  the  horse  for  jumping, 
wbereby  it  was  injured  and  ultimately  died.     It  was  held  that 
using  the  horse  in  this  manner,  being  a  manner  positively  for- 
bidden by  the  contract,  was  a  mere  trespass  and  independent 
tort,  for  which  the  defendant  was  therefore  liable  (c). 

It  is  doubtful  whether  an  infant  can  be  made  liable  fjuaifi  ex  Qv*  Liable 
eordractu  (as  for  money  received),  when  the  reaJ  cause  of  action  impUed  in 
is  a  wrong  independent  of  contract ;  but  since  the  Judicature  l^w  ? 
Acts  have  abolished  the  old  forms  of  action,  the  question  seems 
of  little  importance  {d). 


(a)  Siikeman  v.  Dmeton^  1  De  G. 
k  Sm.  lis  ;  and  tee  other  caeee 
collected  at  p.  110,  where  "  the  case 
mentioned  in  Keble  "  u  that  which, 
■e  stated  in  the  text,  occurs  m  his 
Kport  of  Johnson  v.  Pie. 

{b)  S  T.  R.  335.  It  is  also  re- 
cognized in  Price  t.  Hewett,  8  Ex. 
146  (not  a  decision  on  the  point). 

(c)  Bttmard  V.  Hoffgis,  14  C.  B. 
N.  &  45,  83  L.  J.  C.  P.  189. 

(d)  The  liability  is  affirmed  in 


Chitty  on  Contracts  (p.  148,  9th 
ed.),  and  by  Mr.  Leake  (p.  226), 
and  disputed  by  Mr.  Dicey  (on 
Parties,  284),  who  is  supported  by 
a  dictum  of  Willes,  J.,  assuming 
that  infancy  would  be  a  good  plea 
to  an  action  for  money  received, 
though  substantially  founded  on  a 
wrong.  Alton  v.  Midland  Rtj.  Co. 
19  C.  B.  N.  S.  at  3.  241 ;  34  L.  J. 
C.  P.  at  p.  297. 
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In  equity  5.  lAahUity  in  equity  an  representation  of  full  age. 
bound  by  When  an  infant  has  induced  peiaons  to  deal  with  him  by 
Ws  acts,  falsely  representing  himself  as  of  full  age,  he  incurs  an  obligation 
represent  ^  ^^ity,  which  however  in  the  case  of  a  contract  is  not  an 
^^m}^  ".  ^^^^g**^^^  ^  perform  the  contract,  and  must  be  carefully  dis- 
butonly  to  tinguished  from  it  (a).     Indeed  it  is  not  a  contractual  obligation 

the  extent  at  all.     It  is  limited  to  the  extent  we  have  stated  above  (p.  35), 
of  my  ad-  xt        /' 

vantage      <^^  ^^®  principle  on  which  it  is  founded  is  often  expressed  in  the 

thereby      form :  "  An  infant  shall  not  take  advantage  of  his  own  fraud."  A 
flfained. 

review  of  the  principal  cases  will  clearly  show  the  correct  doctrine. 

In  Olarke  v.  Cohley  (b)  the  defendant  being  a  minor  had  given  his 
bond  to  the  plaintiff  for  the  amount  of  two  promissory  notes  made 
by  the  defendant's  wife  before  the  marriage,  which  notes  the 
plaintiff  delivered  up.  (It  must  be  taken,  though  it  is  not  dear 
bj  the  report,  that  the  defendant  falsely  represented  himself  as 
of  full  age.)  The  plaintiff  on  discovering  the  truth,  and  after 
the  defendant  came  of  age,  filed  his  bill  praying  that  the  defen- 
dant might  either  execute  a  new  bond,  pay  the  money,  or 
deliver  back  the  notes.  The  Court  ordered  the  defendant  to 
give  back  the  notes,  and  that  he  should  not  plead  to  any  action 
brought  on  them  the  Statute  of  Limitation  or  any  other  plea 
which  he  could  not  have  pleaded  when  the  bond  was  given ;  but 
refused  to  decree  payment  of  the  money,  holding  that  it  could  do 
no  more  than  take  care  that  the  parties  were  restored  to  the  same 
situation  in  which  they  were  at  the  date  of  the  bond.  Cory  v. 
Gertcken  (c)  shows  that  when  an  infant  by  falsely  representing 
himself  to  be  of  full  age  has  induced  trustees  to  pay  over  a  fund 
to  him,  neither  he  nor  his  representatives  can  afterwards  charge 
the  trustees  with  a  breach  of  trust  and  make  them  pay  again. 
Overton  v.  Banister  (d)  confirms  this  :  it  was  there  held  however 
that  the  release  of  an  infant  cestui  que  trust  in  such  a  case  is 
binding  on  him  only  to  the  extent  of  the  sum  actually  received 
by  him.  The  later  case  of  Wright  v.  8nowe  (e)  seems  not  to 
agree  with  this,   though  Overton  v.  Banister  was  cited,   and 

(a)  Ace,  BartUU  v.  WdU,   1  B.  &  bat  only  showing  a  distinct  equitable 

S.  886,  81  L.  J.  Q.  B.  57.   Declara-  right  collateral  to  the  cause  of  action 

tion  for  goods  sold,  &g.  Plea,  infancy.  sued  upon. 
JSquitable  replication,  that  the  con-  (6)  2  Cox  173. 

tract  was  induced  by  defendant's  (c)  2  Madd.  40. 

fraudulent  representation  that  he  (d)  3  Ha.  608. 

was  of  age.    The  replication  was  {e)  2  De  Gr.  &  Sm.  821. 

held  bad,  as  not  meeting  the  defence, 
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apparenUj  no  dissent  expressed.    Theie  a  legatee  had  given  a 
lelease  to  the  executrix,  representing  himself  to  her  solicitor  as  of 
fall  age ;  afterwards  he  sued  for  an  account,  alleging  that  he  was 
an  infant  at  the  date  of  the  release.     The  infancy  was  not  suffi- 
ciently proved,  and  the  Court  would  not  direct  an  inquiry, 
considering  that  in  any  event  the  release  could  not  he  disturhed. 
This  appears  to  go  the  length  of  holding  the  doctrine  of  estoppel 
applicable  to  the  class  of  representations  in  question,  and  if  that 
be  the  effect  of  the  decision  its  correctness  may  perhaps  be 
doubted.      In  StUcemati  v.  Dawsofi  (a)  the  subject  of  infants'  There 
liability  for  wrongs  in  general  is  discussed  in  an  interesting  judg-  po^n^y,  ^ 
ment  by  Knight  Bruce,  Y.-G.,  and  the  important  point  is  decided  prawnta* 
that  in  order  to  establish  this  equitable  liability  it  must  be  ^J^^^^. 
shown  that  the  infant  actually  represented  himself  to  be  of  full  muUUon  : 
age ;  it  is  not  enough  that  the  other  party  did  not  know  of  his  o^tiorp^rty 
minority.     And  as  there  must  be  an  actual  false  representation,  nrait  be  ia 
so  it  has  been  more  lately  held  that  no  claim  for  restitution  can  |^ 
be  sustained  unless  the  representation  actually  misled  the  person 
to  whom  it  was  made.     No  relief  can  be  given  if  the  party  was 
not  in  fact  deceived,  but  knew  the  truth  at  the  time ;  and  it 
makes  no  difference  where  the  business  was  actually  conducted 
by  a  solicitor  or  agent  who  did  not  know  (6). 

If  a  minor  has  held  himself  out  as  an  adult,  and  so  traded  Proof  in 
and  been  made  bankrupt,  he  cannot  have  the  bankruptcy  ^^^ 
annulled  on  the  ground  of  his  infancy  (c),  nor  can  he  oppose  the 
abjudication  on  that  ground  (d).  And  it  has  been  decided  with 
some  reluctance  by  the  Court  of  Appeal  that  a  loan  obtained  by 
a  minor  on  the  faith  of  his  representation  that  he  is  of  full  age 
is  a  debt  provable  in  bankruptcy  (e).  This  is  not  inconsistent 
with  the  principle  that  the  obligation  is  not  ex  contractu ;  for 
under  the  existing  law  at  any  rate  there  is  no  rule  to  confine 
proof  in  bankruptcy  to  claims  arising  out  of  contract  (/ ). 

A  transaction  of  this  kind  cannot  stand  in  the  way  of  a  Bateubie- 
subsequent  vaUd  contract  with  another  person  made  by  the  JSatoc?* 

(a)  2  De  G.  &  Sm.  90.  The  Infftnte'  Relief  Act,  1874,  does 

(6)  NeUan  v.  SHoeker,  4  De  G.  &  J.  not  affect  this  cUas  of  cases  :  ib. 

458.  («)  Bx  parte  UnUg  Bank,  3  De  G. 

(c)  Ex  parU  Waimm,  16  Yes.  265,  k  J.  63. 

Ex  parU  Batet,  2  Mont.  D.  k  D.  337.  (/)  Bankruptcy  Act,  1 869,  s.  31 , 

(d)  Expafi€J4fnckj  2  Ch.  D.  227.      Expiuie  Peacodc,  6  Ch.  682. 
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after  full 
age  pre- 
yailfl. 


infant  after  he  has  come  of  age ;  and  the  person  who  first  dealt 
vnth  him  on  the  strength  of  his  representing  himself  as  of  age 
acquires  no  right  to  interfere  with  the  performance  of  isuch  sub- 
sequent contract  (a).  This  is  another  proof  that  the  infant's 
false  representation  gives  no  additional  force  to  the  transaction 
as  a  contract. 

It  was  also  held  in  the  case  referred  to  that,  assuming  the  first 
agreement  to  have  been  only  voidable,  it  was  clearly  avoided  by 
the  act  of  the  party  in  making  another  contract  inconsistent 
with  it  after  attaining  his  full  age.  But  it  has  been  decided  in 
Ireland  (as  we  have  seen)  that  this  is  not  so  in  the  case  of  a 
lease  granted  by  an  infant ;  the  making  of  another  lease  of  the 
same  property  to  another  lessee  after  the  lessor  has  attained  full 
age  is  not  enough  to  avoid  the  first  lease  (b).  The  fact  that  an 
interest  in  property  and  a  right  of  possession  had  passed  by  the 
first  lease,  though  voidable,  seems  a  sufficient  ground  for  the 
distinction. 


Married 

women 

generally 

cannot 

contract. 


II.  MaHried  Women. 

A  married  woman  is  incapable  of  binding  herself  by  a  con- 
tract (c). 

If  she  attempts  to  do  so  **  it  is  altogether  void,  and  no  action 
will  lie  against  her  husband  or  herself  for  the  breach  of  it "  (d). 
And  the  same  consequence  follows  as  in  the  case  of  infants,  viz,, 
that  although  a  married  woman  is  answerable  for  wrongs  com- 
mitted by  her  dming  the  coverture,  including  frauds,  and  may  be 
sued  for  them  jointly  with  her  husband,  or  separately  if  she  sur- 
"^dves  him,  yet  she  cannot  be  sued  for  a  fraud  where  it  is  directly 
connected  with  a  contract  with  her,  and  is  the  means  of  effecting 
it  and  parcel  of  the  same  transaction,  c.</.,  where  the  wife  has 
obtained  advances  from  the  plaintiff  for  a  third  party  by  means 
of  her  guaranty,  falsely  representing  herself  as  sole  (d) ;  but  it 
is  doubtful  whether  this  extends  to  all  cases  of  false  representa- 
tion by  which  credit  is  obtained  (e).  For  the  same  reason — that 
the  law  will  not  allow  the  contract  to  be  indirectly  enforced — a 


(a)  Inman  v.  Jnman,  15  Eq.  260. 
(6)  Slater  v.  Brady ^  14  Ir.  C.  L. 
61,  supra,  p.  88. 

(c)  Gp.  Benjamin  on  Sale,  27-81. 

(d)  Per  Oto.  Fairhurit  v.  Liver- 


pool Adelphi  Loan  Astociationf  9  Ex. 
422,  429  ;  28  L.  J.  Ex.  164. 

(c)  Wriffkt  V.  Leonard,  11  C.  R 
N.  8.(258,  80  L.  J.  G.  P.  865,  where 
the  Gourt  was  divided. 
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married  woman  is  not  estopped  from  pleading  coverture  by  having 
described  herself  as  mii  juris  (a). 

The  fstci  that  a  married  woman  is  living  and  trading  apart 
from  her  husband  does  not  enable  her  at  common  law  to  con- 
tract so  as  to  give  a  right  of  action  against  herself  alone  (h), 
Nor  does  it  make  any  difference  if  she  is  living  separate  from 
her  husband  under  an  express  agreement  for  separation,  as  no 
agreement  between  husband  and  wife  can  change  their  legal 
capacities  and  characters  (c). 

But  ''  a  married  woman,  though  incapable  of  making  a  con-  Bat  may 
tract,  is  capable  of  having  a  chose  in  action  conferred  upon  her,  ^^rac- 
which  will  survive  to  her  on  the  death  of  the  husband,  unless  tiuJrigfaii: 
he  shall  have  interfered  by  doing  some  act  to  reduce  it  into  i^ogi,^ j*. 
possession " :  thus  she   may  buy   railway  stock,    and  become  benefit  if 
entitled  to  sue  for  dividends  jointly  with  her  husband  (d).  ^j^ 
When  a  third  person  assents  to  hold  a  sum  of  money  at  the  dwing  the 
wife's  disposal,  but  does  not  pay  it  over,  this  is  conferring  on  ^therwiee' 
her  a  chose  in  action  within  the  meaning  of  the  rule  («).  for  her 

During  the  joint  lives  of  the  husband  and  wife  the  husband  ^j^y^.  * 
is  entitled  jure  mariti  to  receive  any  sum  thus  due  ;  **"  but  if 
the  wife  dies  before  the  husband  has  received  it,  the  husband, 
although  his  beneficial  right  remains  the  same,  must  in  order  to 
receive  the  money  take  out  administration  to  his  wife  ;  and  if  he 
dies  without  having  done  so,  it  is  necessary  that  letters  of 
administration  should  be  taken  out  to  the  wife's  estate  (for  such 
is  still  the  legal  character  of  the  money),  but  the  wife's  adminis- 
trator is  only  a  trustee  for  the  representative  of  the  husband  "(/). 
Accordingly  the  Court  of  Probate  cannot  dispense  with  the 
double  admuustration,  even  where  the  same  person  is  the  proper 
representative  of  both  husband  and  wife,  and  is  also  beneficially 
entitled  (y). 


.  (a)  Cannam  v.  Parmer,  3  Ex.  698. 

(h)  Clayton  y.  Adanu,  6  T.  R.  605. 

(c)  MarthaU  t.  iSuMon,  8  T.  R. 
545  ;  lee  Lord  Bronghain'i  remarks, 
3  M.  &  K.  221. 

{di  Per  Cor.  Dalton  v.  Midland 
Ry.  Co.  18  C.  B.  474,  22  L.  J.  C.  P. 
177.  And  see  1  Wmn.  Sannd.  222, 
223.  On  the  question  what  unounts 
to  tedoction  into   pooaemon. 


WiUiamA  on  Executors,  1.  801  (6th 
ed.),  856  (7th  ed),  Widffery  v.  Tep- 
per,  5  Ch.  D.  516. 

(e>  Flta  V.  Perrint,  L.  R.  8  Q.  B. 
586,  4  Q.  a  500. 

(/)  Per  Laid  Weetbury,  Parting- 
ton  V.  AU^.'Oen.  L.  R.  4  H.  L.  100, 
119. 

iff)  In  the  Goodt  of  Harding^  L. 
B.  2  P.  &  D.  894. 
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tion. 


Cannot  Inasmuch  as  according  to  the  view  established  by  modem 

coverture  ^©cisions  a  promise  to  pay  a  debt  barred  by  the  Statute  of 
renew  debt  Limitation  operates  not  by  way  of  post-dating  the  original  con- 
stat of  ^  ^^^^^  so  as  to  "  draw  down  the  promise  "  then  made,  but  as  a  new 
Limita-  contract  founded  on  the  subsisting  consideration  (see  the  chapter 
on  Agreements  of  Imperfect  Obligation,  infra),  a  married 
woman's  general  incapacity  to  contract  prevents  such  a  promise, 
if  made  by  her,  from  being  efifectual ;  and  where  before  the 
marriage  she  became  a  joint  debtor  with  another  person,  that 
person's  acknowledgment  after  the  marriage  is  also  ineffectual, 
since  to  bind  one's  joint  debtor  an  acknowledgment  must  be  such 
as  would  have  bound  him  if  made  by  himself  (a). 

The  rules  of  law  concerning  a  wife's  power  to  bind  her  hus- 
band by  contract  depend  partly  on  the  general  principles  of 
agency,  partly  on  a  peculiar  authority  implied  in  the  relation  of 
husband  and  wife.  They  do  not,  however,  fall  within  the  pro- 
vince of  this  work  (b). 


Excep- 
tionB: 
Queen 
Consort. 

Wife  of 
person 
dvillj 
dead. 


^osceptions.— The  wife  of  the  King  of  England  may  by  the 
common  law  sue  and  be  sued  as  a  feme  sole  (Co.  Litt.  133  a). 

The  wife  of  a  person  civilly  dead  may  sue  and  be  sued  alone 
(lb,  132  b,  133  a).  The  cases  dwelt  on  by  Coke  are  such  as 
practically  cannot  occur  at  this  day,  and  it  seems  that  the  only 
persons  who  can  now  be  regarded  as  civilly  dead  are  persons  out- 
lawed or  convicted  of  felony,  and  not  lawfidly  at  large  under  any 
licence  (c).  An  alien  enemy,  though  disabled  from  suing,  is  not 
civilly  dead,  and  his  wife  cannot  sue  alone  on  a  contract  made 
yfiih  her  either  before  or  during  coverture ;  so  that  while  he  is  an 
alien  enemy  neither  of  them  can  maintain  an  action  on  the  con- 
tract. The  remedy  may  thus  be  irrecoverably  lost  by  the  opera- 
tion of  the  Statute  of  Limitation,  but  this  inconvenience  does 


(a)  Pittam  v.  Potter,  1  B.  &  C. 
248  ;  1  Wms.  Saund.  172. 

(6)  On  this  see  notes  to  Manby 
V.  ScoU,  2  Sm.  L.  C.  479  aqq.  ;  Chitty 
on  Contracts  (9th  ed.)  159,  sqq. 

(c)  Transportation  was  considered 
as  an  abjuration  of  the  realm, 
which  oould  be  determined  only  by 
an  actual  return  after  the  sentence 
bad  expired  :  Catrol  v.  BUncow,  4 


Esp.  27.  The  analogy  to  Coke's 
'  Civil  Death  *  is  discussed,  arg.  in 
Ex  parU  Prankt,  7  Bing.  762.  At 
common  law  convicted  felons  and 
outlaws  cannot  sue,  but  remain 
liable  to  be  sued  on  contracts  made 
by  tJiem  during  outlawry  or  convic- 
tion :  Chitty,  Cont  182.  Dicey  on 
Parties,  4.  But  as  to  convicts,  see 
88  &  84  Vict  c.  28,  as.  8,  80. 


¥Aininn>  womxn. 


61 


not  take  the  case  out  of  the  genend  mle  (a).  This  deciBion  does 
not  expressly  oTeirole  any  earlier  authority  (and  there  is  such 
authority)  (6)  for  the  proposition  that  she  may  he  sued  alone. 
But  it  is  ooneeived  that  such  must  be  the  result 

It  appears  on  the  whole  as  the  result  of  the  authorities  that  the  Of  alfen 
wife  of  an  alien  husband  who  has  never  been  in  England  may  JjJPJl^ 
bind  herself  by  contract  if  she  purports  to  contract  as  a/»;/M  W^.  Ungdom: 
In  two  cases  at  nisi  prius  Lord  Kenyon  held  that  the  wife  of  ^ 
an  alien  who  has  left  the  kingdom  for  some  time,  and  ia  not 
known  to  have  any  intention  of  returning,  may  be  sued  alone 
on  contracts  made  by  her  after  his  departure  (r) ;  the  reason 
being,  it  seems,  that  in  the  case  of  an  alien  no  animus  rereriendi 
could  be  presumed.  But  in  a  third  action  against  the  same 
defendant  (the  husband  having  in  the  meantime  returned  to 
England  and  gone  away  again)  Lord  Ellenborough  took  a  dif- 
ferent view  and  nonsuited  the  plantiff.  He  thought  such  an 
action  could  be  maintained  only  when  the  husband  had  never 
been  in  the  kingdom  (in  which  case  the  right  of  action  had 
already  heen  upheld  by  the  Court  of  Common  Pleas)  {tl)  ;  here 
the  husband  had  lived  with  his  wife  in  England,  and  was*  under 
no  legal  disabOity  to  rejoin  her.  The  Court  refused  a  rule  to  set 
aside  the  nonsuit  {e).  In  a  more  modem  case,  again,  the  Court 
of  Exchequer  thought  that  Lord  Ellenborough  had  conceded  too 
much,  and  that  such  an  action  was  in  no  case  maintainable 
without  showing  that  on  the  particular  occasion  the  wife  actually 
contracted  as  a  feme  sole  (/).     But  it  is  submitted  that  as  to  the 


(a)  De  ITdUv.  .&roitne,lH.A:N. 
178,  25  L.  J.  Ex.  848.  Perfaape  it 
may  be  doubted  whether  'civil 
death'  was  eyer  really  appropriate  as 
a  term  of  art  in  English  courts  except 
'  when  a  man  entereth  into  religion 
[i.e.  a  religions  order  in  England] 
and  is  professed '  :  in  that  case  he 
oonld  make  a  will  and  i^point  eze- 
cotors  (who  might  be  sued  as  such 
for  his  debts,  V.  K.  B.  121,  O),  and 
tI  he  did  not,  his  goods  oould  be  ad- 
nmdstered  (Litt.  s.  200,  Go.  litt 
131  h).  Bracton,  however,  speaks  of 
oatlawiy  (4206)  as  well  as  rdigious 
profession  (301 6)  as  mor$  civiiis.  The 
Boman  mors  civiUu  was  a  pure  legal 
fiction,  introduced  not  to  create  cus- 


abilities,  but  to  obviate  the  Incon- 
venient results  of  disaUlities  other- 
wise created.  (Say.  Syst.  2.  164.) 
As  to  the  mort  civife  of  modem 
French  law  (now  abolished  since 
1854),  tee  t&.  151  sqq. 

(6)  DerryY,  Duchui  of  MaieMrine, 

1  Ld.  Raym.  147. 

(c)  Walfordv.IhuikmdcPienne, 

2  Eflp.554,  Pranks  v.  same  defendant, 
ih.  587  ;  Dicey  on  Parties,  296. 

{d)  De  OaSOon  v.  VAigle,  1  Bos. 
k  P.  867. 

{e)  Kay  v.  Duckets  de  Pienne^  8 
Camp.  123. 

(/)  Bardtn  v.  Kevtrberg,  2  M .  ft 
W.  61,  6  L.  J.  Ex.  66. 
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former  point  it  would  be  enough  to  show  that  the  husband  never 
had  an  English  domicil,  or  at  all  events  that  he  never  resided 
in  England.  It  seems  unreasonable  that  the  mere  fact  of  his 
having  at  some  time  been  in  England  (it  may  be  for  a  day  or 
even  less)  should  make  all  the  difference. 

Custom  of       "  By  the  custom  of  London,  if  a  feme  covert,  the  wife  of  a 

to^miunied  ^'®®™*^>  trades  by  herself  in  a  trade  with  which  her  husband 

woman       does  not  intermeddle,  she  may  sue  and  be  sued  as  a  feme  sole, 

2^!f ^       and  the  husband  shall  be  named  only  for  conformity ;  and  if 

judgment  be  given  against  them,  she  only  shall  be  taken  in 

execution."     (Bacon,  Abr.  Customs  of  London,  D.)    This  custom 

applies  only  to  the  city  courts  (a),  and  even  there  the  formal 

joinder  of  the  husband  is  indispensable.  But  if  acted  upon  in  those 

courts  it  may  be  pleaded  as  matter  of  defence  in  the  superior 

courts  (h),  though  they  do  not  otherwise  notice  the  custom  (a). 

Contracts       In  certain  exceptional  cases  in  which  the  wife  has  an  adverse 

j^^ Mto  ^^^'^st  to  the  husband  she  is  not  incapable  of  contracting  with 

separation,  him.     Where  a  wife  had  instituted  a  suit  for  divorce,  and  she 

^'irod^     and  her  husband  had  agreed  to  refer  the  matters  in  dispute  to 

arbitration,  her  next  friend  not  being  a  party  to  the  agreement, 

the  House  of  Lords  held  that  under  the  circumstances  of  the 

case  she  might  be  regarded  as  a  feme  sole,  that  the  agreeihent 

was  not  invalid,  and  that  the  award  was  therefore  binding  (c). 

The  real  object  of  the  reference  and  award  in  this  case  having 
been  to  fix  the  terms  of  a  separation,  it  has  since  been  held  that 
a  Court  of  Equity  will  not  refuse  to  enforce  an  agreement  to 
execute  a  deed  of  separation  merely  because  it  has  been  made 
between  the  husband  and  wife  without  the  intervention  of  a 
trustee  (d).  It  by  no  means  follows  from  these  decisions,  how- 
ever, that  agreements  of  this  kind  create  any  legal  right  of  action, 
though  it  might  not  be  safe  to  assert  that  such  cannot  be  their 
effect  in  any  conceivable  case. 

StatQtory       Statutory  exceptions, 

JSS^T*'      -^y  *^^  ^^*  constituting  the  Court  for  Divorce  and  Matri- 

separa-        monial  Causes,  20  &  21  Vict.  c.  85,  a  wife  judicially  separated 

(a)  Caudea  v.  ShMW,  4  T.  R  361.  k  J.  62,  27  L.  J.  Ch.  222  :  but  the 

\b)  Beard  v.  WM,  2  Boa.  k  P.  98.  agreement  not  enforceable  for  other 

(c)  Bateman  v.  CourUeu  of  Bo»i,  reasons :  affirmed  on  appeal,  2  De 

1  Dow,  285.  0.  k  J.  24d,  27  L.  J.  Ch.  289,  but 

{d)  VandUart  v.  Vannttart,  4  K.  no  opinion  given  on  this  point. 
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from  her  husband  is  to  be  oonsideied  whilst  so  sepamied  as  a  ****»^<* 
feme  sole  for  the  purposes  of  {inter  alia)  eontract,  and  suing  otdon. 
and  being  sued  in  any  civil  proceeding  (s.  26)  (a)  ;  and  a  wife 
deserted  by  her  husband  who  has  obtained  a  protection  order 
is  in  the  same  position  while  the  desertion  continues  (a.  21). 
This  section  is  so  worded  as  when  taken  alone  to  countenance 
the  supposition  that  the  protection  onler  relates  back  to  the  date 
of  desertion.  It  has  been  decided,  however,  that  it  does  not 
enable  the  wife  to  maintain  an  action  commenced  by  her  alone 
before  the  date  of  the  order  (ft).  These  provisions  are  extended 
by  an  amending  Act  in  certain  particulars  not  material  to  be 
noticed  here  (21  &  22  Vict  c.  108,  ss.  6-9)  ;  and  third  parties 
are  indemnilied  as  to  payments  to  the  wife,  and  acts  done  by  her 
with  their  permission,  under  an  order  or  decree  which  is  after- 
wards discharged  or  reveisecl  (s.  10).  The  words  as  to  ''  suing 
and  being  sued  "  in  this  section  are  not  confined  by  the  context 
to  matters  of  property  an<l  contract,  but  are  to  be  liberally  con> 
strued :  a  married  woman  who  has  obtained  a  protection  order 
may  sue  in  her  own  name  for  a  libel  (<*). 

The  following  statutory  exceptions  are  created  by  the  Married  Married 
Women's  Property  Act,  1870.     By  s.  1  the  earnings,  &c.,  of  a  j^^^v 
married  woman  acquired  or  gained  after  the  passing  of  the  Act  Act,  1870. 
in  any  separate  occupation  are  made  her  separate  property  ;  and 
by  s.   1 1  she  may  sue  alone  for  them.     The  capital,  stock-in- 
trade,  Scc.f  of  a  business  or  employment  carried  on  by  a  woman 
at  the  date  of  her  marriage,  and  afterwards  continued  on  her 
sex)arate  account  with  her  husband*s  consent,  are  held  to  be  also 
protected  by  necessary  implication  (d)»     Still  more  clearly  would 
this  be  the  case  as  to  new  stock-in-trade,  &&,  acquired  out  of 
profits.     The  Act  does  not  give  any  new  remedy  to  the  creditors 
of  a  married  woman  for  debts  incurred  by  her  in  the  course  of 
any  separate  undertaking ;  nor  does  it  in  any  way  affect  their 


(a)  Hie  same  oonsequenoes  follow 
a  fortiori  on  a  diaolutionoi  niMxiage, 
thongh  tbere  is  no  express  enactment 
that  they  shaU:  WiUdnstmr.Oibmm, 
4  £q.]62:  see  also, as  to  the  divorced 
wife's  rights,  WdU  v.  McUban,  31 
Beav.  iSf  PUsffenUd  v.  Chapman, 
1  Cfa.  D.  563,  Burton  v.  Sturgton 
(C.  K\  2  Ch.  D.  318. 

(6)  Midland  By.  Co,  y.  />ye,  10 


C.  B.  N.  8. 179,  80  L.  J.  C.  P.  814. 

(e)  Jiamtdm  v.  Brtarleg,  L.  R. 
10  Q.  B.  147.  She  can  give  a  valid 
receipt  for  a  legacy  not  rednced 
into  poesessioii  before  the  date  of 
the  order  :  Re  Cotoard  de  Ada/m*t 
Parchate,  20  Eq.  179. 

(d)  AMkworik  v.  Oulram  (C.  A.), 
5  Ch.  D.  928. 
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equitable  rights  (of  which  presently)  against  her  separate  estate. 
Probahly  the  presumption  of  an  intention  to  bind  the  separate 
estate  (which  we  shall  find  to  exist  when  a  wife  living  apart 
from  her  husband  incurs  debts),  would  be  extended  to  all  debts 
contracted  by  her  in  the  course  of  a  separate  business  whether 
living  apart  from  her  husband  or  not  S.  1 1  further  gives  her 
for  the  protection  of  such  wages,  earnings,  <bc.,  as  are  declared 
to  be  her  separate  property  by  s.  1,  and  of  any  chattels  or  other 
property  purchased  or  obtained  by  means  thereof  for  her  own 
use,  the  same  remedies  both  civil  and  criminal  as  if  such  wages, 
&c.,  belonged  to  her  as  an  unmarried  woman.  It  has  been 
decided  that  under  this  section  a  married  woman  carrying  on  a 
separate  business  may  bring  an  action  alone  against  her  bankers 
for  dishonouring  her  cheque,  or  for  not  duly  presenting  or  not 
giving  her  notice  of  the  dishonour  of  a  bill  of  exchange  acquired 
by  her  in  the  course  of  such  business  (a).  Both  the  words  and 
the  operation  of  the  enactment  however  are  less  extensive  than 
those  of  20  &  21  Yict.  c.  85,  ss.  25,  26.  It  does  not  enable  a 
married  woman  to  contract  or  deal  with  property  as  9k  feme  sole: 
for  instance,  to  transfer  without  her  husband's  concurrence  stock 
to  which  she  is  entitled  for  her  separate  use.  Her  remedy  is  to 
get  the  stock  registered  in  her  own  name  as  a  married  woman 
entitled  for  her  separate  use,  which  by  s.  3  she  can  do  as  to  any 
sum  in  the  public  funds  not  less  than  20Z.,  and  then  that 
section  enables  her  to  deal  with  it  (5). 

By  s.  4,  in  like  maimer,  a  married  woman  entitled  to  fully 
paid  up  shares  in  a  company,  or  stock  or  debentures  free  from 
liability,  may  have  them  roistered  as  her  separate  property  (c), 
but  she  is  not  expressly  enabled  to  sue  for  dividends  in  her  own 
name.  By  s.  10  a  married  woman  may  effect  a  policy  of  insur- 
ance upon  her  own  life  or  the  life  of  her  husband  for  her 
separate  use,  ''  and  the  contract  in  such  policy  shall  be  as  valid 
as  if  made  with  an  oinmarried  woman.'* 

Renewal         There  is  a  statutory  provision  for  renewal  of  leases  by  married 
rtitat^^^  women  :  see  11  Geo.  4  &  1  Wm.  4,  c.  65. 

(a)  Suminen  ▼.  City  Bank,  L.  "R.  (c)  Ab  to  the  duty  of  the  company 

9  C.  P.  580.  Bee  Reg,  v.  CanuUie  Jty,  Co.  L.  R.  8 

(h)  Howard  y.  Bank  of  Engiand,  Q.  B.  299. 
19  £q.  295. 
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SejMtnUe  Etdate. 

The  most  important  and  peculiar  qualification  of  the  general  Sepinia 
incapacity  of  married  women  to  enter  into  contracts  ia  their  p^,^^'  ^^^ 
|K>wer,  now  recognized  after  much  confusion  and  ditference  riienation, 
of  opinion,  of  executing  acts  in  the  nature  of  contract  which 
aie  binding  on  any  separate  estate  of  which  they  have  power  ^ 
to  dispose.  It  would  be  convenient,  but  we  shall  see  that  it 
would  not  be  quite  accurate,  to  say  more  sliortly  that  a  married 
woman  is  in  eciuity  capable  of  contracting  to  the  extent  of 
her  separate  estate.  The  anomalies  from  which  the  sul> 
ject  is  not  yet  wholly  free  are  due  to  the  fragmentary  and 
discontinuous  manner  in  which  the  doctrine  of  separate  use  has 
been  gradually  put  together!  When  the  practice  of  settling 
property  to  the  separate  itse  of  marrie<l  women  first  became 
common,  it  aeems  probable  that  neither  the  persons  interested 
nor  the  conveyancers  had  any  purpose  in  their  minds  beyond 
excluding  the  husband's  marital  right  so  as  to  secure  an  inde- 
pendent income  to  the  wife.  The  various  forms  of  circumlocu- 
tion employed  in  all  but  very  modern  settlements  to  express 
what  is  now  sufficiently  expressed  by  the  wonls  "  for  her  sejMirate 
use"  will  at  once  suggest  themselves  as  confirming  this.  In 
course  of  time,  however,  it  was  found  that  by  recognizing  this 
separate  use  the  Court  of  Chancery  had  in  effect  created  a  new 
kind  of  e(£uitable  ownership,  to  which  it  was  impossible  to  hold 
that  the  ordinary  incidents  of  ownership  did  not  attach.  The 
power  of  disposition  hitcr  ciros  (which  is  all  that  bears  on  our 
])resent  subject)  was  accordingly  admitted,  including  alienation 
by  way  of  mortgage  or  specific  charge  as  well  as  absolutely;  and 
we  find  it  laid  down  in  general  terms  about  a  century  ago  that  a 
J'cnie  covert  acting  with  respect  to  her  separate  property  is  com- 
jietent  to  act  as  a  fetm  sole  (a).  Nevertheless  the  equitable 
ownership  of  real  estate  by  means  of  the  separate  use,  carrying 
as  incidents  the  same  full  light  of  disposition  by  deed  or  will 
that  9k  feme  sole  woidd  have,  has  been  fully  recognized  only  by 
quite  recent  decisions  (&) :  but  this  by  the  way.  From  a 
mortgage  or  specUic  charge  on  separate  property  to  a  formal 

(a)  Hulnu  t.  Tenant,  1  Wb.  k  T.  Bepftrate  property  by  Courts  of  Com- 

L.  C.     In  Peacock  y.  Monk,  2  Ves.  mon  Law,  see  Duncan  ▼.  Caskin,  L. 

Sr.  190,  there   referred  to  by  Lord  R.  10  C.  P.  554. 

Thozlow,   no  such   general  rule  is  (6)  Taylor  v.  Meads,  4  D.  J.  S. 

exprened.     Aa  to  the  recognition  of  597  ;  Pride  v.  BM^  7  Ch.  64. 
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Power  to 
bind  the 
separate 
estate  by 
formal  in- 
struments: 
histoiical 
view  giv^i 
by  V.-C. 
Kinders- 
ley. 


Earlier 
doctrine 
now  un- 
tenable. 


contract  under  seal,  such  as  if  made  by  a  person  sui  juris  would 
even  then  have  bound  real  estate  m  the  hands  of  his  heir,  we 
may  suppose  the  transition  did  not  seem  violent ;  and  instru- 
ments expressing  such  a  contract  to  be  entered  into  by  a  married 
woman  came  to  be  regarded  as  in  some  way  binding  on  any 
separate  property  she  might  have.  In  what  way  they  were  binding 
was  not  settled  for  a  good  while,  for  reasons  best  stated  in  the 
words  of  V.-C.  Kindersley's  judgment  in  Vaughan  v.  VaJider- 
sterjeu  (a),  where  he  gave  an  historical  summary  of  the  matter! 

"  The  Courts  at  first  ventured  so  far  as  to  hold  that  if  *  a  married 
woman  "  made  a  contract  for  payment  of  money  by  a  written  instru- 
ment with  a  certain  degree  of  formality  and  solemnity,  as  by  a  bond 
under  her  hand  and  seal,  in  that  case  the  property  settled  to  her 
separate  use  should  be  made  liable  to  the  payment  of  it ;  and  this 
principle  (if  principle  it  could  be  called)  was  subsequently  extended 
to  instruments  of  a  less  formal  character,  as  a  bill  of  exchange  or 
promissory  note,  and  ultimately  to  any  written  instrument  But 
still  the  Courts  refused  to  extend  it  to  a  verbal  agreement  or  other 
assumpsit,  and  even  as  to  those  more  formal  engagements  wliich  they 
did  hold  to  be  payable  out  of  the  separate  estate,  they  struggled 
against  the  notion  of  their  being  regarded  as  debts,  and  for  that  pur- 
pose they  invented  reasons  to  justify  the  application  of  the  separate 
estate  to  their  payment  without  recognizing  them  as  debts  or  letting 
in  verbal  contracts.  One  suggestion  was  that  the  act  of  disposing  of 
or  charging  separate  estate  by  a  married  woman  was  in  reality  the 
execution  of  a  power  of  appointment  (6),  and  that  a  formal  and  solemn 
instrument  in  writing  would  operate  as  an  execution  of  a  power, 
which  a  mere  assumpsit  would  not  do.  .  .  .  Another  reason  suggested 
was  that  as  a  married  woman  has  the  right  and  capacity  specifically 
to  charge  her  sepai'ate  estate,  the  execution  by  her  of  a  formal 
written  instrument  must  be  held  to  indicate  an  intention  to  create 
such  special  charge,  because  otherwise  it  could  not  have  any 
operation." 

Both  these  suggestions  are  now  untenable,  as  indeed  V.-C. 
Kindersley  then  (1853)  judged  them  to  be  (c);  the  theory 
of  specific  charge  was  revived  in  the  later  case  of  Shaitock 
V.  Shaitock  (d),  but  this  must  be   considered  as  overruled 


(o)  2  Drew.  166,  180. 

(6)  B,g,  DvJse  of  BoUon  v.  Wil* 
liams,  2  Yes.  at  p.  149. 

(r)  Cp.  Murray  v.  Barlee,  3  M.  ft 
K.  209,  where  the  argnments  show 
the  history  of  the  doctrine,  Oweru  y. 


Dickenson^  1  Cr.  &  Ph.  48,  58,  where 
the  notions  of  power  and  charge  are 
both  dismissed  as  inapplicable  by 
Lord  Cottenham. 
{d)  2  Eq.  182,  198. 


MODERN  BULBS  AS  TO  SSPABATB  ESTATE.  67 

bj  the  judgment  in  the  Privy  Council  presently  to  be 
mentioned.  One  or  two  other  soggestions — such  as  that  a 
married  woman  should  have  only  such  power  of  dealing  with 
her  separate  estate  as  might  be  expressly  given  her  by  the 
instrument  creating  the  separate  use — ^were  thrown  out  about 
the  beginning  of  this  century  (a),  during  a  period  of  reaction  in 
which  the  doctrine  was  thought  to  have  gone  too  far,  but  they 
did  not  find  acceptance;  and  the. dangers  which  gave  rise  to 
these  suggestions  were  and  still  are  provided  against  in  another 
way  by  the  device  of  the  restraint  on  anticipation,  as  curious  an 
example  as  any  that  English  law  presents  of  an  anomaly  grafted 
on  an  anomaly  {h). 

It  seems  needless  to  enter  into  any  discussion  of  the  earlier  Ja^ment 
authorities.     At  present  the  loais  classicus  on  the  subject  is  the  J,^  j^  i^*'^' 
judgment  of  Turner,  L.  J.,  in  Johnson  v.   OiUiagher  (r),  inJol"Monr. 
which  those  authorities  are  fully  reviewed,  and  which  is  now  "G«B^r2^ 
strengthened  by  the  full  approval  of  the  Judicial  Committee  in  engage- 
London  Cliartered  Bank  of  Aitdralia  v.  Lemj/rihe  (d).     It  had  ^^y  y^i^ 
already  been  distinctly  followed  in  the  Court  of  Appeal  in  »«p«»t© 
Chancery  as  having  placed   the  doctrine  upon  a  sound  founda-  without 
tion  (tf).     The  general  result,  so  far  as  now  concerns  us,  appears  >pecijJ 
to  be  to  this  effect :  ^^ji* 

"  Not  only  the  bonds,  bills,  and  promissory  notes  of  married  V^^  °' 
women,  but  also  their  general  engagements,   may  affect  their  ^[i^^. 
separate  estates"  (3  D.  F.  J.  514):  and  property  settled  to  a™l^"to 
married  woman's  separate  use  for  her  life,  with  power  to  dispose 
of  it  by  deed  or  will,  is  for  this  purpose  her  separate  estate  (/). 

These  "  general  engagements"  are  subject  to  the  forms  im- 
posed by  the  Statute  of  Frauds  or  otherwise  ((/)  on  the  contracts 
made  in  jxiri  materia  by  persons  competent  to  contract  generally, 
but  not  to  any  other  form  :  there  is  no  general  rule  that  they 
must  be  in  writing. 

A  ''  general  engagement"  is  not  binding  on  the  separate  estate 
unless  it  appear  ^  that  the  engagement  was  made  with  reference 

(a)  See  J<me»  r,  Harris^  9  Yes.  (c)  3  D.  F.  J.  494,  509  iqq. 
4SS,  497;  Paries  v.  WhUe,  11  Ves.          ((Q  L.  R  4  P.  C.  572. 

209,  220,  sqq. ;    and  collection  of  (e)  Pkard  y.  J7tiie,  5  Ch.  274. 

cases  5  Vea.  17,  note.  ( /)  Mayd  v.  Fidd,  8  Ch.  D.  687, 

[b)  See  Lord  Cottenham's  jndg-      598. 

ment  in  Tuttett  t.  Armstrong,  4  M.  &  (^)  As  to  this  see  infra,  p.  78. 

Or.  393,  405. 

F  2 
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to  and  upon  the  faith  or  credit  of  that  estate"  (3D.  F.  J. 
615). 

Whether  it  was  so  made  is  a  question  of  fact  to  be  determined 
on  all  the  circumstances  of  the  case :  it  is  enough  "  to  show 
that  the  married  woman  intended  to  contract  so  as  to  make 
herself,  that  is  to  say,  her  separate  property,  the  debtor"  (L.  R. 
4  P.  C.  597). 

Such  intention  is  presumed  in  the  case  of  debts  contracted  by 
a  married  woman  living  apart  from  her  husband  (3  D.  F.  J. 
521).  (This  tallies  with  the  rule  of  common  law  which  in  this 
case  excludes  even  as  to  necessaries  the  ordinary  presumption 
of  authority  to  pledge  the  husband's  credit :  see  notes  to  Manhy 
V.  Scott  in  2  Sm,  L.  C.) 

The  like  intention  is  inferred  where  the  transaction  would  be 
otherwise  unmeaning,  as  where  a  married  woman  gives  a  guaranty 
for  her  husband's  debt  (a)  or  joins  him  in  making  a  promissory 
note  (&). 

The  "engagement"  of  a  married  woman  differs  from  a  con- 
tract, inasmuch  as  it  gives  rise  to  no  personal  remedy  against  the 
married  woman,  but  only  to  a  remedy  against  her  separate  pro- 
perty (c),  which  may  be  lost  by  her  alienation  of  such  property 
before  suit  (3  D.  F.  J.  515,  519,  520-2). 

In  cases  where  specific  performance  would  be  granted  as 
between  parties  sui  juris,  a  married  woman  may  enforce  specific 
performance  of  a  contract  made  with  her  where  the  consideration 
on  her  part  was  an  engagement  binding  on  her  separate  estate 
according  to  the  above  rules;  and  the  other  party  may  in 
like  manner  enforce  specific  performance  against  her  separate 
estate  {d). 


ITie  tenii        The  term  engagement^  though  in  itself  a  vague  one,  seems  to 
"  engape-    -^^  conveniently  appropriated  to  this  special  purpose  of  express* 
ing  that  which  in  the  case  of  a  person  sui  juris  would  be  a 
contract,  but  in  the  case  of  a  married  woman  cannot  be  a  con- 
tract because  it  creates  no  personal  obligation  even  in  equity. 

(a)  Morrell  v.  Coioan,  6  Ch.  D.  ried  woman's  Bejiarate    estate  see 

166,  where  no  attempt  was  made  to  Pieard  v.  ffine,  5  Ch«  274. 

dispute  that  the  guaranty,  though  not  {d)  The  cases  cited  in  Sug.  V.  &  P. 

expressly  referring  to  the  separate  206,  so  far  as  inconsistent  with  the 

estate,  was  effectual  to  bind  it  modem  authorities  (see  Pieard  v. 

(6)/)arw»v./«iiWn«,6Ch.D.  728.  Hine,  last  note,  Pride  r,  Bubb,  7 

(c)  For  the  form  of  decree  for  Ch.  64)  must  be  considered  as  oyer« 

specific  performance  against  a  mar-  ruled. 
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A  word  is  certainly  wanted  for  the  purpose,  aud  tlus  is  au  apt 
one  as  having  no  other  technical  meaning,  and  as  suggesting  the 
close  analogy  (bat  no  more  than  analogy)  of  the  thing  signifietl 
to  a  tme  contract.  One  might  be  tempted  to  speak  of  the 
quasi-eontraci  of  a  married  woman,  but  such  a  novel  use  woiUd 
be  much  too  remote  from  the  established  meaning  of  the  term. 

The  language  of  the  Judicial  Committee  we  have  cited  as  to  The  wp*- 
the  married  woman's  intention  of  making  herself — tJiat  w,  her  "**•  *■*•*• 
9t^paraie  property — the  debtor,  suggests  that  the  separate  estate  artifidal 
may  be  regarded  as  a  sort  of  artificial  person  created  by  Courts  P**""- 
of  Equity,  and  represented  by  the  beneficial  owner  as  an  agent 
with  full  powers,  somewhat  in  the  same  way  as  a  corporation 
sole  is  represented  by   the  person  constituting  it  for  the  time 
being.     As  a  contract  made  by  the  agent  of  a  corporation  in  his 
employment  can  bind  nothing  but  the  corporate  property  (a), 
the  engagement  of  a  married  woman  can  bind  nothing  but  her 
separate  estate.     This  way  of  looking  at  it  is  no  doubt  artificial, 
hut  may  possibly  be  found  to  assist  in  the  right  comprehension 
of  the  doctrine. 

Some   instances  of  ordinary  contracts  which  may  be  inci-  AppUea- 
dental  to   the  management  and  enjoyment  of  separate  estate,     "*** 
so  that    it  would   be    highly  inconvenient    if    the    separate 
estate   were  not  bound  by  them,  are  given  in  the  judgment 
of  the  Judicial  Committee  above  referred  to  (L.  E.  4  P.  C.  at 
p.  594). 

One  application  of  the  modem  doctrine  which  deserves  to  be 
specially  noticed  is  that  a  married  woman  may  be  a  shareholder 
in  a  company,  and  in  the  event  of  a  winding-up  a  contributory 
in  respect  of  her  separate  estate,  if  there  is  nothing  special  to 
prevent  it  in  the  constitution  of  the  company  (/>).  And  a 
shareholder  who  has  acquired  shares  by  a  married  woman's 
direction  and  as  a  trustee  for  her  separate  use  on  the  under- 
standing that  they  are  to  be  paid  for  out  of  her  separate  estate 
is  entitled  to  be  indemnified  by  the  separate  estate  against  all 
calls  and  liabilities  incurred  in  respect  of  the  shares  {c).    There 

(a)  UiilesB,  of  oonrse,  he  contracts  (5)  Maltllkemna'iCM  ca.  8  £q.  781. 

in  inch  a  way  ae  to  make  it  also  his  (c)  JBuUer  v.  Cumpttanf  7  £q.  61. 

ownpenonal  contract. 
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appears  to  be  nothiug  to  prevent  a  married  woman  from  enter- 
ing into  an  ordinary  partnership  as  far  as  concerns  her  separate 
estate  (n).  It  also  seems  possible  that  in  this  way  she  may 
become  a  partner  with  her  own  husband.  For  administrative 
purposes,  at  least,  the  Court  may  act  as  if  that  relation 
existed  (h), 

A  married  woman's  engagement  relating  to  her  separate  pro- 
perty will  have  the  same  effect  as  the  true  contract  of  an  owner 
s^ii  juris  in  creating  an  obligation  which  will  be  binding  on  the 
property  in  the  hands  of  an  assignee  with  notice  (c).       ^ 


Certain 
unsettled 
qnestions. 
Where  no 
separate 
estate  at 
date  of 
<(  engage- 
ment/* ia 
'after- 
acqtured 
separate 
estate 
bound? 


What  be- 
comes of 
**  engage- 


So  far  the  principles  may  be  taken  as  settled :  various  ques- 
tions of  detail,  however,  are  still  open.  If  a  married  woman 
enters  into  an  engagement,  having  no  separate  property  at  the 
time,  will  this  bind  any  separate  property  she  may  afterwards 
acquire?  No  decision  on  this  point  is  known  to  ns.  If  the 
engagement  be  made  expressly  with  reference  to  alleged  separate 
property  or  to  the  expectation  of  acquiring  it,  there  seems  to  be 
no  reason  why  it  should  not  be  good  by  estoppel  (d)  at  all 
events.  But  if  it  be  made  only  under  circumstances  from  which 
according  to  Johnson  v.  Gallagher  {supra)  an  intention  to  pay 
out  of  separate  estate  would  be  presumed,  it  is  difficidt  to  see 
how  such  a  presumption  can  arise  when  there  is  no  separate 
estate  at  the  time.  A  vague  intention  to  pay,  or  hope  of  being 
paid,  out  of  any  after-acquired  separate  estate  may  perhaps  exist, 
but  is  hardly  probable  enough  to  be  reasonably  presumed. 

Accordingly  the  burden  of  proof  would  in  such  a  case  be  upon 
the  creditor  to  show  that  the  engagement  was  in  fact  made  on  the 
faith  of  supposed  separate  property.  There  would  be  no  such 
difficulty  if  the  engagement  were  a  true  contract  creating  a  per- 
sonal obligation;  but  this  we  have  seen  it  is  not 

Again,  if  a  married  woman  become  sui  juris  by  the  death 
of  the  husband,  judicial  separation  or  otherwise,  what  becomes 


(a)  Lindley,  1.  86. 

(6)  Re  Childs,  9  Ch.  608. 

(c)  Per  Jessel,  M.  R.  Wame  v. 
RouHedgt,  18  Eq.  600. 

(d)  A  married  woman  may  be 
bound  by  estoppel,  per  James,  L.  J. 
7  Ob.  at  p.  776,  and  see  Sharpe  v. 
Foy,  4  Ch.  86,  Re  Lu8h*a  trusts,  ib. 


691.  It  is  sometimes  said  that  in- 
fants and  femes  covert  can  do  no  act 
to  estop  tbemselves  (7  T.  B.  at  p. 
639) :  but  probably  this  applies  only 
to  false  representations  of  their  legal 
capacity,  as  in  Caiinam  v.  Farmc^^ 
8  £x.  698,  tvpm,  p.  69. 
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of  the  debts  of  her  separate  estate  1     It  is  impossible  to  say  mento '*  on 
that  they  become  legal  debts.     Not  to  speak  of  the  technical  ^f^^"^? 
difficnities   in  whicb  the  substantial  difficulty  would  express  tore  { 
itself  in   practice,  this  would  be  to  create  a  new  right  and 
liability  quite  different  from  those  originally  created  by  the 
parties.     In  equity  there  is  no  doubt  a  remedy,  but  to  what 
extent  T     It  may  be  contended  with  some  plausibility  (and  has 
in  sundry  cases  been  assumed  rather  than  decided)  that  the 
creditor's  original  right  was  gainst  the  separate  property  and 
that  only ;  that  he  is  indeed  not  to  be  deprived  of  his  right 
because  the  property  has  ceased  to  exist  as  separate  property ; 
but  that  on  the  other  hand  there  is  no  reason  why  his  position 
should  be  improved,  and  that  all  he  can  do  is  to  follow  in  the 
hands  of  the  owner  or  her  representatives  the  separate  estate 
held  by  her  at  the  time  when  she  became  stti  Juris  {a).     It 
seems  not  improbable,  however,  that  the  Court  may  when  the 
point  again  distinctly  arises  take  another  step  towards  treating 
the  engagement  as  a  real  contract,  and  may  refuse  thus  to  limit  the 
liability  of  the  party  or  her  estate.     Another  kindred  question  Lkbility 
is  this :   Can  the  wife's  separate  estate  be  held  liable  for  her  ^LTS^fo** 
debts  contracted  before  marriage  ?    Apart  from  recent  legislation  debt* 
it  seems  no  less  difficult  to  hold  that  the  coverture  and  the  if:^* 
existence  of  separate  property  enable  the  creditor  to  substitute 
for  a  legal  right  a  wholly  diflTerent  equitable  right,  than  to  hold 
that  the  cessation  of  the  coverture  turns  that  sort  of  equitable 
right  into  a  legal  debt.     It  has  been  decided  that  after  the 
husband's  bankruptcy  the  wife's  separate  estate   is  liable  in 
equity  to  pay  her  debts  contracted  before  the  marriage  (&) ;  but 
the  Y.-C.  seems  to  have  decided  the  case  partly  on  the  ground 
that  the  bankruptcy  was  evidence  that  the  settlement  of  the 
property  to  the  wife's  separate  use  was  fraudulent  as  against  her 


marrukge. 


(a)  This  Tiew  seems  to  have  been 
taken  in  the  Court  below  in  Johfuon 
T.  OaUagher^  where  the  bill  was  filed 
after  the  death  of  the  husband  :  see 
8  D.  F.  J.  495,  and  the  decree  ap- 
pealed from  at  p.  497  :  and  it  ap- 
pesn  fai  earlier  cases,  as  Pidd  v. 
Soidc,  4  Rnss.  112,  which,  however, 
an  now  of  little  or  no  authority, 
tinoe  they  involye  the  exploded 
theory  that  the  separate  estate  can  be 


affected  only  by  way  of  charge  or 
appointment,  ik  Heatleyv,  TKomas, 
15  Yes.  596,  and  Nail  v.  PurUer,  5 
Sim.  555,  it  also  does  not  appear 
whether  the  woman  had  any  other 
proper^  suijurU. 

[h)  Chvbb  ▼.  Strttrh,  9  £q.  555, 
following  Biteoe  v.  Kennedy,  briefly 
reported  in  marginal  note  to  Hulme 
V.  Tenant^  1  Bro.  C.  C.  17,  and  1 
Wh.  ft  T.  L.  C.  488  (4th  ed.). 
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creditors.  Lefore  the  Debtors  Act,  1869,  when  a  married 
woman  and  her  husband  were  sued  at  law  on  a  debt  contracted 
by  her  before  the  marriage  and  either  the  husband  and  wife  or 
the  wife  alone  had  been  taken  in  execution,  the  wife  was  entitled 
to  be  discharged  only  if  she  had  not  separate  property  out  of 
which  the  debt  could  be  paid  (a) ;  and  an  order  for  payment 
can  now  be  made  under  s.  5  of  the  Debtors  Act  on  a  married 
woman,  and  the  existence  of  sufficient  separate  estate  would 
justify  commitment  in  default  (h).  But  the  practice  of  the 
Courts  in  the  exercise  of  this  kind  of  judicial  discretion  does 
not  throw  much  light  on  the  question  of  a  direct  remedy.  It 
only  amounts  to  tlie  recognition  of  something  more  than  a  mere 
moral  duty  but  less  than  a  legal  duty,  as  in  the  cases  (noticed 
in  another  chapter,  see  Ch.  XII.)  where  the  pajrment  of  costs, 
&c.,  which  could  not  be  directly  recovered  is  nevertheless  in- 
directly enforced. 

Married         However,  a  wife  who  has  been  married  since  the  Married 

^wty    Women's  Property  Act,  1870,  came  into  operation  (9th  August, 

Act,  1870,  1870),  may  be  sued  alone  [at  law  or  in  equity  1  probably  both, 

Amend-      ^  there  are  no  express  words  to  exclude  the  general  equitable 

ment  Act,  jurisdiction  over  separate  estate]  for  her  debts  contracted  before 

marriage,  and  any  property  belonging  to  her  for  her  separate  use 

is  liable  to  satisfy  such  debts  (s.  12).  ,  This  extends  to  separate 

property  subject  to  a  restraint  on  anticipation  (c).     The  same 

section  enacted  without  qualification  that  the  husband  should  not 

be  liable ;  so  that  where  there  was  no  settlement  the  creditor  had 

no  remedy  at  all  during  the  coverture.     But  this  is  repealed  as  to 

marriages  taking  place  after  the  30th  July,  1874,  by  the  Amending 

Act  of  that  year  (37  &  38  Vict.  c.  60)  j  a  husband  and  wife 

married  after  that  date  may  be  jointly  sued  for  her  ante-nuptial 

debts  (s.  1)  and  the  husband  is  liable  to  the  extent  of  the  assets 

specified  in  s.  5,  which  comprise  all  interests  acquired  by  him  in 

right  of  his  wife  or  by  any  settlement  of  her  property  on  the 

marriage,  and  any  property  of  which  a  disposition  may  have  been 

(a)  Ivens  t.  BviUr,  7  £.  &  B.  159,  no  plea  of  coveitare  :  but  probably 

26  L.  J.  Q.  R  145 ;  Jay  v.  AmpJUeU,  the  g&me  course  would  be  taken  in 

1  H.  ft  C.  687,  32  L.  J.  Ex.  176.  the  case  of  a  judgment  against  hus- 

(6)  DUUm  y.  Cunningham^  L.  R.  band  and  wife  for  the  wife's  debt 

8  Bx.  23.    Here  the  married  woman  dnm  sola, 
had  been  sued  alone,  and  there  was  (c)  Sangei'  v.  Sanger,  11  Eq.  470. 
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maclo  bj  ber  with  his  consent  "  with  the  view  of  defeating  or 
delaying  her  existing  creditors." 

Again,  a  married  woman's  engagement  with  re«pect  to  her  How  far  i* 
separate  estate  is  not  bound  by  any  peculiar  forms.     But  is  it  ^^^^l^'^ 
on  the  other  hand  bound  in  every  case  by  the  ordinary  forms  of  *'  <*ng«jri'- 
contiact  ?     In  other  words,  can  an  instrument  or  transaction  ever  y^f^^  )»„ 
take  effect  as  an  engagement  binding  separate  estate  which  could  the  onW- 
not  take  effect  as  a  contract  if  the  party  were  mi  Juris  f    The  ^f  J,n""*** 
analogies  we  have  hitherto  pursued,  and  on  which  the  leading  trmct  ? 
modem  authorities  are  founded,  would  certainly  lead  us  to  say 
yes  to  the  first  form  of  the  question,  and  no  to  the  second. 
That  is  to  say,  the  creditor  must  first  i)roducc  evidence  appro< 
priate  to  the  nature  of  the  transaction  which  would  establish  a 
legal  debt  against  a  party  sui  juris^  and  then  he  must  show,  by 
proof  or  presumption  as  explained  above,  an  intention  to  make 
the  separate  estate  the  debtor.     There  is,  however,  a  decision  McIIenry 
the  other  way.     In  MeHenry  v.  Davies  (a)  a  married  woman,  g^^e.^^ 
or  rather  her  separate  estate,  was  sued  in  equity  on  a  bill  of 
exchange  indorsed  by  her  in  Paris.     It  was  contended  for  the 
defence,  among  other  things,  that  the  bill  was  a  French  bill  and 
informal  according  to  French  law.      The  M.  R  held  that  this 
was  immaterial,  for  all  the  Court  had  to  bo  satisfied  of  was  the 
general  intention  to  make  the  separate  estate  liable,  of  which 
there  was  no  doubt.     This  reasoning  is  quite  intelligible  on  the 
assumption  that  engagements  bind  separate  estate  only  as  specific 
charges ;  the  fact  that  the  instrument  creating  the  charge  simu- 
lated more  or  less  successfully  a  bill  of  exchange  would  then  be 
a  mere  accident  (&).     The  judgment  bears  obvious  marks  of  this 
theory ;  we  have  seen  indeed  that  it  was  expressly  adopted  by 
the  same  judge  in  an  earlier  case  (c),  and  we  have  also  seen  that 
it  is  no  longer  tenable.     Take  away  this  assumption  (as  it  must 
now  be  taken  away)  and  the  reasoning  proves  far  too  much  :  it 
would  show  that  the  indorser  sui  juris  of  a  bad  bill  of  exchange 
ought  to  be  bound  notwithstanding  the  law  merchant,  because 
ho  has  expressed  his  intention  to  be  bound.     The  true  doctrine 

(a)  10  Eq.  88.  £q.  109  ;  Shand  v.  Da  Butsion,  18 

(6)  Note,  however,  that  in  the  case  Kq.  283.    Nor  a  cheque:  Hopkins 

of  parties  sui  juris  a  bill  of  exchange  son  y.  FosUr,  19  Eq .  74. 

cannot  be  treated  as  on  equitable  {c)  ShaUock  v.  Shattock,  2  Eq.  182; 

asngnment :  £x  parte  SkeUard,  17  supray  p.  66. 


74  CHAP.    II.    CAPACITY   OF   PARTIES. 

being  that  the  "  engagement "  dififers  from  a  contract  not  in  the 
nature  of  the  transaction  itself,  but  in  making  only  the  separate 
estate  the  debtor,  it  follows  that  in  all  that  relates  to  the  transac- 
tion itself  the  ordinary  rules  and  limitations  of  contract  apply. 
In  Johnson  v.  Gallagher  it  is  assumed  tliat  a  married  woman's 
engagements  concerning  her  separate  interest  in  real  estate  must 
satisfy  the  conditions  of  the  Statute  of  Frauds  (a).  An  engage- 
ment which  if  she  were  8ui  juris  would  owe  its  validity  as  a 
contract  to  the  law  merchant  must  surely  in  like  manner  satisfy 
the  forms  and  conditions  of  the  law  merchant.  The  result  Ls 
that  we  venture  to  submit  that  the  authority  of  'McHenry  v. 
Davies  {h)  on  this  point  must  now  be  regarded  as  exceedingly 
doubtful. 

Statute  of       There  is  some  authority,  but  of  a  most  inconclusive  kind,  for 
^Qjj  the  position  that  the  Statute  of  Limitation,  or  rather  its  analogy, 

does  not  apply  to  claims  against  the  separate  estate :  namely  an 
obscurely  reported  case  at  the  Rolls  in  1723,  when  the  modem 
doctrine  had  not  come  into  existence  (c),  and  an  Irish  case  in 
recent  times  where  the  Chancellor  followed  this  authority,  and 
adhered  to  his  opinion  on  appeal,  the  Lord  Justice  dissenting  (d). 
It  is  conceived  that  at  least  in  an  English  court  of  equity  the 
question  would  at  present  be  quite  open. 

Con  the  It  is  said  that  a  married  woman's  separate  estate  cannot  be 

^I^Ij^    made  liable  as  on  a  contract  implied  in  law  (qtiasi-contract  in  the 

made  proper  sense)  as  for  instance  to  the  repayment  of  money  paid  by 

guoH-oon^  mistake  or  on  a  consideration  which  has  wholly  failed  (e).     But 

tract  ?        the  decisions  to  this  effect  belong  (with  one  exception)  to  what 

we  have  called  the  period  of  reaction,  and  are  distinctly  grounded 

on  the  exploded  notion  that  a  "  general  engagement,"  even  if 

express,  is  not  binding  on  the  separate  estate. 

The  exception  is  the  modem  case  of  Wright  v.  Chard  (/), 
where  V.-C.  Kindersley  held  that  a  married  woman's  separate 
estate  was  not  liable  to  refund  rents  which  had  been  received  by 

(a)  3  D.  F.  J.  at  p.  614.  (c)  8  D.  F.  J.  612,  614,  rfeferrmg 

lb)  10  Eq.  88.  to  Dul-e  of  Bolton  v.  WilliamSy  2  Ves, 

(c)  Norton  v.  TurvilU,  2  P.  WmB.  188  ;  Jonet  v.  Harris,  9  Ves.  493, 
144,  and  see  8  Ir.  Ch.,  appx.  and  AguUarw,  Aguttar,  6  Madd.  414. 

(d)  Vaughan  v.  Walker,  6  Jr.  Ch.  (/)  4  Drew.  678,  686  :  on  appeal, 
471,  8  ib,  468.  1  D.  F.  J.  667,  but  not  on  this  point. 
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her  as  her  separate  property  but  to  which  she  was  not  in  fact 
entitled.  But  the  langoage  of  the  judgment  reduces  it  to  thiit» 
that  in  the  still  transitional  state  of  the  doctrine,  and  in  the  absence 
of  any  precedent  for  making  the  separate  estate  liable  in  any  case 
without  writing  (this  was  in  1859,  Johnson  v.  Gallagher  not  till 
1861),  the  V.-C.  thought  it  too  much  for  a  court  of  first  instanco 
to  take  the  new  step  of  making  it  liable  ''  in  the  absence  of  all 
contract :''  and  he  admitted  that  "  the  modem  tendency  has  been 
to  establish  the  principle  that  if  you  put  a  married  woman  in 
the  position  of  a  Jerne  mole  in  respect  of  her  separate  estate,  that 
position  must  be  carried  to  the  full  extent,  short  of  making  her 
personally  liable/'  On  the  whole  it  may  jx^rhaps  be  fairly 
thought  that  the  question  is  open.  If  it  may  be  so  treated,  the 
test  of  liability  would  seem  on  principle  to  be  whether  the  trans- 
actioji  out  of  which  the  demand  arises  had  reference  to  or  was 
for  the  benefit  of  the  separate  estate. 

It  will  be  easily  perceived  that  the  difficulties  and  anomalies  Modern 
which  attend  this  subject  would  be  almost  if  not  entirely  removed  I?!!^^^ 
by  holding  (as  suggested  by  V.-C.  Kindersley's  dictum  just  full  »ppU. 
quoted)  that  a  married  woman's  disability  to  contract  means  only  ^*'®'*.^' 
disability  to  create  an  immediate  personal  obligation  enforceable  cipleA  of 
against  her  as  such  during  the  coverture ;  that  her  engagements  ^^^^t***^ 
during  coverture  (excluding  of  course  all  contracts  made  by  her 
either  in  fact  or  by  presumption  of  law  as  her  husband's  agent) 
are  true  contracts  on  which  the  personal  remedy  is  susi)ended  ; 
and  that  the  equitable  remedy  against  the  separate  estate,  when 
there  is  any,  comes  in  simply  as  a  temporary  substitute  for  this. 
It  is  true  that  such  a  doctrine  would  be  convenient  and  consistent, 
and  it  ia  also  true  that  modem  decisions  have  gone  some  way  in 
this  direction.     But  it  is  impossible  to  say  that  such  is  at  present 
the  doctrine  of  English  courts  of  etjuity.     Whether  it  may  yet 
be  made  so  by  a  decision  or  series  of  decisions  of  the  Court  of 
Appeal  is  by  no  means  a  visionary  question  ;  but  there  are  hardly 
sufficient  materials  for  forming  any  decided  opinion  upon  it. 

The  present  state  of  the  law  has  been  thus  summed  up  by  the 
Master  of  the  Rolls  : — 

"  A  married  woman  is  liable— or  rather  her  separate  estate  is 
liable  (for  there  is  no  personal  liability  as  far  as  she  is  concerned) 
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— to  make  good  all  contracts  which  are  made  by  her  with  express 
reference  to  the  separate  estate,  or  which  from  the  nature  of  the 
contract  itself  must  bo  intended  to  be  so  referred  ;  but  she  is  not 
liable  even  for  general  contracts  which  from  their  nature  cannot 
bo  so  referred ;  a  fortiori  she  is  not  liable  for  general  torts,  but 
her  husband  is  liable.  Her  separate  estate  may  be  liable  for  a 
fraud  relating  to  the  separate  estate,  that  is,  dealing  with  the 
separate  estate  by  way  of  fraudulent  representation" — but  not 
for  an  independent  wrong  or  breach  of  trust  (a). 

Agree-  Lord  St.   Leonards  states  it  as  the  better  opinion  "  that  a 

^J^g^     married  woman  having  a  power  of  appointment  can  bind  herself 

woman  to  by  a  contract  to  sell  the  property,**  i.e.  independently  of  any 

Swot        interest  for  her  separate  use  that  she  may  have  :  Mr.  Dart  seems 

apart  from  to  think  this  is  confined  to  contracts  executed  with  the  formalities 

J2^™        required  by  the  power,  which  would  reduce  the  proposition  to  a 

very  narrow  scope.     The  cases  cited  appear  to  furnish  no  direct 

authority  (h).     On  principle  one  would  think  such  an  agreement 

can  have  no  other  operation  than  as  an  execution  or  imperfect 

execution  of  the  power  itself. 


Drunken- 
ness and 
Lunacy. 


Lunatic's 
marriage 
void. 


General 
law: 
Points 
alwajB 


III. — Lunatics  and  Deunken  Persons. 

It  will  be  convenient  to  consider  these  causes  of  disability 
together,  since  (at  any  rate  by  the  modern  understanding  of  the 
law)  drunken  men  and  lunatics  are  in  the  same  position  with 
regard  to  tlie  capacity  of  contracting.  Three  different  theories 
on  the  matter  have  at  different  times  been  entertained  in  English 
courts  and  supported  by  respectable  authority.  Before  we 
specially  mention  these  it  will  be  best  to  dispose  of  the  points  on 
which  there  has  not  been  any  substantial  conflict. 

First,  as  to  the  peculiar  and  exceptional  contract  of  marriage. 
The  marriage  of  a  lunatic  is  void,  and  there  is  no  ground  for 
requiring  a  less  degree  of  sanity  for  a  valid  marriage  than  for 
the  making  of  a  will  or  for  other  purposes  (c).  Apart  from  this, 
it  seems  to  have  been  admitted  from  the  first  both  at  law  and  in 
equity,  on  the  one  hand  that  a  lunatic  is  incapable  of  contracting 


(a)  Waif^ord  v.  ffeyl,  20  Eq.  821, 
824. 

(6)  Sug.  V.  k  P.  206,  Dart  V.  & 
P.  2.  1000  ;  Stead  v.  Ndson,  2  Beav. 
245,  is  the  case    most    nearly  in 


point 

(c)  Hancock  v.  Pcaiy,  Jj.'R.  IP. 
A  D.  385,  841.  The  statute  15  Geo. 
2,  c.  80  is  rep.  by  the  Stat  Law 
Revision  Act,  1878. 


LUXACV   AXD   DRCNCENKESS.  77 

or  doing  other  acts  in  the  law  after  he  has  been  found  lunatic  admitted: 
by  inquisition  and  while  the  commission  of  lunacy  is  in  force  (a) ;  Qf^^g^ig^ 
and  on  the  other  hand  that  a  lunatic  who  has  lucid  intervals  is  fawid  inter* 
capable  of  contracting  during  those  intervals  (b).  ^^'"^^ 

It  is  equally  settled  both  at  law  and  in  equity,  without  any  LiabOity 
peal  authority  that  we  are  aware  of  to  the  contrary,  that  a  J^^w^jjl 
lunatic  or  his  estate  may  be  liable  qtiasi  ex  eofUractu  for  neces- 
saries supplied  ta  him  in  good  faith  (r) ;  and  this  applies  to  all 
expenses  necessarily  incurred  for  the  protection  of  his  person  or 
estate,  such  as  the  costs  of  the  proceedings  in  lunacy  ((/).  A  hus- 
band is  liable  for  necessaries  supplied  to  his  wife  while  he  la 
lunatic;  for  the  wife's  authority  to  pledge  his  credit  for  neces- 
saries is  not  a  mere  agency,  but  springs  from  the  relation  of  hus- 
band and  wife  and  is  not  revoked  by  the  husband's  insanity  (e). 
In  the  same  way  drunkenness  or  lunacy  would  be  no  answer  to 
an  action  for  money  had  and  received,  or  for  the  price  of  gomls 
furnished  to  a  drunken  or  insane  man  and  kept  by  him  after  lie 
had  recovered  his  reason :  in  this  last  case,  however,  his  conduct 
in  keeping  the  goods  would  be  evidence  of  a  new  contract  to 
pay  for  them,  which  would  be  a  real  contract  inferred  in  fact, 
not  a  quaJsi-KK)utract  implied  in  law  (/). 

There  is  also  express  authority  (which  one  would  think  hardly 
necessary)  to  show  that  contracts  made  by  a  man  of  sound  mind 
who  afterwards  becomes  lunatic  are  not  invalidated  by  the 
lunacy  (g).  We  now  come  to  the  different  theories  above 
mentioned. 

I.  The  first  is  that  the  drunkenness  or  lunacy  of  the  i>arty  Ilutory  of 
m  no  ground  whatever  for  avoiding  the  contract.  For  "  as  for  J^"**„"*a*J 
a  drunkard  who  is  vduntaruts  dcemon,  he  hath  (as  hath  been  of  lunatic, 
said)  no  privilege  thereby,  but  what  hurt  or  ill  soever  he  doth,  ***»  ^ 
his  drunkenness  doth  aggravate  it/*  (Co.  Litt.  247  «.)  And  Cok«:  No 
although  this  moral  reason  does  not  exist  in  the  case  of  lunacy,  ^J^^if**'^*^ 
yet  the  lunatic  is  equally  bound,  for  ^*  no  man  of  full  age  shall  hinuelf. 

(a)£€r«r2ey'«ca.  4Co.K6p.  128i;  (cQ     WHliama    t.    Wtntworth,   5 

B»cox^  Abr.  Idiots  and  Lunatics,  (F.)  Besv.  325  ;  SUdrmn  v.  Hart^  Kay, 

(6)  Beverlefi  ca.  ;  HaU  y.  Warren^  607. 

9  Yes.  605,  cp.  Sdby  y.  Jackson,  6  (e)  JRead  y.  Legard,  6  Ex.    636, 

Beav.  192.  20  L.  J.  Ex.  309. 

(c)  BaxUr  v.  Earl  of  Portmouih,  (/)  Oort  y.  C?t6ion,  13  M.  &  W. 

5  K&  C.  170,  8.C.  more  fully,  nom.  623,  14  L.  J.  Ex.  151. 

BagHtr  y.  EaH  P.,  7  D.  &  R.  614.  (^)  Owen  y.  Davies,  1  Ves.  Sr.  82. 
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be  received  in  any  plea  by  the  law  to  disable  his  own  person, 
but  the  heir  may  well  disable  the  person  of  the  ancestor  for  his 
own  advantage  in  such  case."     (Litt  247  &  j  ace.  Beverleijs  ca. 
4  Eep.  123  6,  where  however  it  is  said  that  even  the  heir  or 
executor  could  not  avoid  matter  of  record,  and  another  idle  reason 
is  given  for  the  general  rule,  wz.,  that  the  party  when  he  recovers 
liis  memory  cannot  remember  what  he  did  when  he  was  non 
compos  menOs)',    As  regards  drunkenness,  this  doctrine  is  on  tho 
face  of  it  a  wholly  mistaken  application  of  a  principle  which  is 
properly  applicable  to  criminal  oflFences  and  merely  wrongful 
acts,  but  has  nothing  to  do  with  liabilities  ex  eoivtractu.     As 
regards  lunacy,  it  is  a  merely  frivolous  technicality.     However  it 
is  confidently  stated  as  law  by  Coke ;  and  we  find  it  adopted  by 
Lord  Tenterden  as  late  as  1827,  though,  as  we  shall  immediately 
see,  it  had  long  before  that  time  been  exploded  by  other  judges  (a). 
It  seems  at  least  doubtful  whether  it  was  really  supported  by 
the  authorities  Coke  had  before  him.     At  any  rate  they  were 
conflicting,  and  Fitzherbert  (F.  N".   B.   202  h)  was  expressly 
against  him,  considering  the  case  of  an  infant  as  analogous. 
,  Bracton,  following  tho  civil  law  (2>),  said :  "  Furiosus  autem 
stipulari  non  potest  nee  aliquod  negotium  agere,  quia  non  intel- 
ligit  quid  agit"  (fol.  100  a,  cf.  165  6;  and  see  Fleta,  3,  3-  ^8, 
10).     But  it  is  unnecessary  to  discuss  this  further. 


First 
modem 
theory: 
Contract 
void  for 
absolute 
incapacity, 
or  voidable 
for  fraud, 
according 
to  circuxn* 
stances. 


2.  The  next  theory  is  to  the  following  effect :  If  a  man  is  so 
drunk  or  so  insane  as  not  to  know  what  he  is  about,  he  cannot 
have  that  consenting  mind  which  is  indispensable  to  the  fomiation 
of  a  contract,  and  his  agreement  is  therefore  merely  void.  But 
if  his  mind  is  only  so  confused  or  weak  that  he  cannot  be  said 
not  to  know  what  he  is  about,  but  yet  is  incapable  of  fully 
understanding  the  terms  and  effect  of  his  contract,  and  if  this  is 
known  to  the  other  party,  then  he  may  indeed  contract,  but  the 
contract  will  be  voidable  at  his  option,  on  the  ground  not  of  his 
ovm  incapacity,  but  of  the  other  party's  fraud  in  taking  advan- 
tage of  his  weakness,  though  such  weakness  be  short  of  inca- 
pacity. According  to  this  the  first  class  of  cases  would  be 
reckoned  with  others  in  which  agreements  are  absolutely  void 


(o)  Br<wa  V.  Jodrell,  8  C,  &  P.  80. 

(&)  Inst.  8.  19,  8;  Oai.  8.  106. 

For  exposition  of  the  Roman  Law 


see  Savigny,  Syst  8.  88—86  :  and 
cp.  Pothier,  Obi.  §§  49-51. 
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for  want  of  real  conaent  (as  to  which  see  posiy  Ch.  YIII. )  and 
the  second  would  come  under  the  general  head  of  fraud. 

We  £nd  the  first  branch  of  this  opinion  decidedly  adopted  iu 
coQunon  law  practice  in  the  last  century  and  the  earlier  part  of 
this,  no  doubt  bj  way  of  reaction  against  Coke's  extravagant 
dogmas.  Lunacy  was  held  admissible  as  evidence  under  a  plea 
of  ?ioH  est  factum,  i.e.  as  showing  the  lunatic's  act  to  be  wholly 
void  (a) ;  and  the  like  was  said  of  drunkenness  (//).  Lord 
Ellenborough  distinctly  laid  down  that  when  the  existence  of 
an  agreement  between  the  parties  was  in  issue,  it  was  completely 
negatived  by  the  intoxication  of  one  party  at  the  time  of  making 
the  allied  agreement ;  and  this  was  approved  by  the  Court  of 
King's  Bench  (<;). 

The  same  view  is  to  be  found  in  the  modem  case  of  Qore 
V.  Gihdon  (e^,  where  however  it  was  not  material  to  the  decision, 
as  the  drunkenness  of  the  defendant  and  the  plaintifiTs  know- 
ledge of  it  were  specially  pleaded.  And  both  branches  of  the 
doctrine  were  recognized  in  equity  and  are  very  completely 
stated  in  a  judgment  of  Sir  W.  Grant  (e). 

^  I  think  a  Court  of  Equity  ought  not  to  assist  a  person  to  get  rid 
of  any  agreement  or  deed  merely  upon  the  ground  of  his  having  been 
intoxicated  at  the  time:  I  say  merely  upon  that  groimd ;  as  if  there 
was  .  .  any  unfair  advantage  made  of  his  situation  or  .  .  any  con- 
trivance or  management  to  draw  him  into  drink,  he  might  be  a  proper 
object  of  relief  in  a  Court  of  Equity.  As  to  that  extreme  state  of 
intoxication  that  deprives  a  man  of  Ms  reason,  I  apprehend  that  even 
at  law  it  would  invalidate  a  deed  obtained  from  him  while  in  that 
condition." 

He  also  said  that  a  Court  of  Equity  ought  not  to  assist  a 
person  who  has  obtained  an  agreement  from  another  in  a  state 
of  intoxication;  but  this  is  a  mere  dictum,  and  if  it  means 
that  intoxication  not  such  as  to  prevent  the  party  from  imder- 
standing  the  effect  of  his  contract  is  of  itself  a  sufficient  ground 
for  refusing  specific  performance,  it  is  distinctly  contradicted  by 
later  decisions  (/). 

(a)  Tate$  v.  Boen,  2  Str.  1104.  canes  are  ptirposely  omitted. 

ib)  Bailer,  N.  P.  172.  (/)  Lightfoot  v.  Hmw,  8  Y.  &  C. 

(c)  PiU  ▼.  Smith,  8  Camp.  88.  Ex.  586 ;  Shaw  v.  Tkackray,  1  Sm. 

(d)  18  M.  ft  W.  628, 14  L  J.  Ex.  k  6.  587  (but  with  lome  hesitation, 
151.  on  the  ground  that  the  real  defen- 

{()  Cooke  V.  Clayworthf  8  Ves.  dant  was  not  the  vendor  but  a  sub- 
12,  15.    The  references  to  earlier      seqijent  purchaser). 
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Justifiable  This  doctrine  is  quite  intelligible,  and  in  principle  there  is 
butnoT^  nothing  to  be  said  against  it.  But  the  distinction  between 
oonve-  inability  to  understand  so  much  as  the  nature  of  a  transaction 
(which  would  make  it  wholly  void)  and  inability  to  form  a  free 
and  rational  judgment  of  its  effect  (which  if  known  to  the  other 
party  would  make  it  only  voidable)  is  too  fine  and  doubtful  to 
be  convenient  in  practice.  The  confusion  of  mind  generally 
produced  by  drunkenness  is  exquisitely  descril^d  by  Chaucer  in 
the  Knight's  Tale : 

"  A  dronke  man  wot  well  he  hath  an  hous, 
But  he  not  [i,e,,  ne  wot]  which  the  righte  way  is  thider." 

Whether  in  any  particular  case  a  state  of  consciousness  of  this 
kind  does  or  does  not  amount  to  absolute  deprivation  of  a  con- 
senting mind  for  the  purposes  of  contract  is  a  question  which  it 
would  bo  probably  impracticable,  and  certainly  undesirable,  for 
a  court  of  justice  to  enter  upon.  The  same  considerations  api)ly 
with  almost  or  quite  the  same  force  to  the  capacity  of  a  lunatic 
The  reason  why  this  inconvenience  so  long  escaped  notice 
appeal's  to  be  that  in  the  greater  number  of  cases  it  is  not 
necessary  to  decide  whether  the  agreement  was  originally  void 
or  only  voidable. 


Present 
theory: 
contract 
voidable  if 
the  lanacy, 
&c.,kno>vn 
to  other 
party:  this 
led  up  to 
by  distinc- 
tion as  to 
executed 
contracts. 


3.  The  third  opinion,  which  has  now  prevailed,  is  that  the 
contract  of  a  lunatic  or  dnmken  man  who  by  reason  of  lunacy 
or  drunkenness  is  not  capable  of  understanding  its  terms  or 
forming  a  rational  judgment  of  its  effect  on  his  interests  is  not 
void  but  only  voidable  at  his  option ;  and  this  oidy  if  his  stjite 
is  known  to  the  other  party.  The  way  was  prepared  for  this  L}' 
decisions  establishing,  in  the  case  of  executed  contracts,  an  ex- 
ception to  the  supposed  rule  of  absolute  nullity,  which  exception 
may  be  stated  as  follows : 

"When  a  contract  has  been  entered  into  in  good  faith  with  a 
person  who  appears  and  is  believed  to  be  of  sound  mind,  but 
who  is  in  fact  of  unsound  mind,  and  the  contract  has  been  j^er- 
formed  so  that  the  parties  cannot  be  replaced  in  their  original 
l)Osition,  it  cannot  be  set  aside  by  the  peraon  of  unsound  mind 
or  his  representatives. 


Molton  t'.       ^ig  principle  was  long  ago  acted  upon  in  equity,  but  witliout 
Camroux. 
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any  deeision  as  to  the  validity  of  the  contTact  in  law  (a) :  the 
judgment  which  fully  settled  it  was  that  of  the  £xcheqner 
Chamber  in  MMon  v.  Camraux  (b).  The  action  was  brought  by 
administrators  to  recover  the  money  paid  by  the  intestate  to  an 
assurance  and  annuity  society  as  the  price  of  two  annuities  de- 
terminable with  his  hfe.     The  intestate  was  of  unsound  mind  at 

* 

the  date  of  the  purchase,  but  the  transactions  were  fair  and  in 
the  ordinary  course  of  business,  and  his  insanity  was  not  known 
to  the  society.  It  was  held  that  the  money  could  not  be  re- 
covered ;  the  rule  being  laid  down  in  the  Exchequer  Chamber 
more  positively  than  in  the  Court  below,  and  in  these  terms : 
"  The  modem  cases  show  that  when  that  state  of  mind  [lunacy 
or  drunkenness,  even  if  such  as  to  prevent  a  man  from  knowing 
what  he  is  about]  was  unknown  to  the  other  contracting  party, 
and  no  advantage  was  taken  of  the  lunatic  [or  drunken  man],  the 
defence  cannot  prevail,  especially  where  the  contract  is  not  merely 
executory  but  executed  in  the  whole  or  in  part,  and  the  parties 
cannot  be  restored  altogether  to  their  original  positions." 

The  context  shows  that  the  statement  was  considered  equally 
applicable  to  lunacy  and  drunkenness,  and  the  law  thus  stated 
involves  though  it  does  not  expressly  enounce  the  proposition 
that  the  contract  of  a  lunatic  or  drunken  man  is  not  void  but  at 
most  voidable.  The  general  rules  as  to  the  recission  of  a  void- 
able contract  are  then  applicable,  and  among  others  the  rule 
that  it  must  be  rescinded,  if  at  all,  before  it  has  been  executed 
so  that  the  former  state  of  things  cannot  be  restored  :  which  is 
the  point  actually  decided.  The  decision  itself  has  been  fully 
accepted  and  acted  on  both  at  law  (c)  and  in  equity  (d),  though 
the  merely  voluntary  acts  of  a  lunatic,  e,g.,  a  voluntary  disen- 
tailing deed  (a  class  of  acts  with  which  we  are  not  here  concerned) 
remain  invalid  (e).  It  was  also  observed  that  the  decision  had 
an  important  bearing  on  the  general  question  whether  **  a  con- 
veyance executed  [or  a  contract  made]  by  a  lunatic  is  absolutely 
void  in  the  absence  of  notice  or  fraud"  (/).  However  the  Devdop- 
complete  judicial  interpretation  of  the  result  of  Molton  v.  Camroux  ^^^^ 


(a)  Nidi  r.  iforfey,  9  Yes.  478.  (<2)  Price  v.  Berrington,  8  Mac.  & 

{b\  2  Ex.  487,  4  Ex.  17  ;  18  L.  J.  O.  486,  495,  revg.  a.  a  7  Ha.  894  ; 

Ex.  68,  356.  FUia  y.  Ina,  7  D.  K.  O.  475,  488. 

(e)  Beavan  ▼.  BPDowndl,  9  Ex.  (e)  EUiU  v.  Ince,  tup. 

809,  23  L.  J.  Ex.  94.  (/)  3  Mac.  ft  O.  at  p.  498. 
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trine:  was  not  given  till  the  recent  case  of  Matthews  v.  Baaier  (a). 
Matthews  jj^^  declaration  was  for  breach  of  contract  in  not  completing 
V.  Baxter.  ^  ^^^^j^^^  .  ^j^  ^^i&i  at  the  time  of  making  the  alleged  contract 
the  defendant  was  so  drunk  as  to  be  incapable  of  transacting 
business  or  knowing  what  he  was  about,  as  the  plaintiff  well 
knew :  replication,^  that  after  the  defendant  became  sober  and 
able  to  transact  business  he  ratified  and  confirmed  the  contract. 
As  a  merely  void  agreement  cannot  be  ratified  this  neatly  raised 
the  question  whether  the  contract  were  void  or  only  voidable  : 
the  Court  held  unanimously  (one  member  of  it  expressly  on  the 
authority  of  Moltan  v.  Camroux)  that  it  was  only  voidable,  and 
the  replication  therefore  good. 

The  special  doctrine  of  courts  of  equity  with  regard  to  partner- 
ship (which  is  a  continuing  contract)  is  quite  in  accordance  with 
this  :  it  has  long  been  established  that  the  insanity  of  a  partner 
does  not  of  itself  operate  as  a  dissolution  of  the  partnership,  but 
is  only  a  ground  for  dissolution  by  the  Court  (6). 

American  authority  seems  to  agree  with  the  recent  conclusions 
of  our  own  courts  (c). 

Statement       The  law  seems  then  on  the  whole  to  be  now  settled  to  the 
of  rule  as    f oUo^ng  effect :  A  contract  made  by  a  person  who  is  drunk  or 
lettled.       of  unsound  mind  so  as  to  be  incapable  of  understanding  its 
effect  is  voidable  at  that  person's  option,  unless  the  other  con- 
tracting party  did  not  believe  and  had  not  reasonable  cause  to 
believe  that  he  was  drunk  or  of  unsound  mind 

It  is  unnecessary  to  express  the  point  actually  decided  in  Molton  v. 
Camrmxj  for  that,  as  we  have  said,  follows  on  general  principles  firom 
the  contract  being  only  voidable. ,  The  express  mention  of  reason- 
able cause  for  believing  the  party  to  be  incapable  may  perhaps  be 
in  strictness  also  superfluous,  as  the  existence  of  reasonable  grounds 
of  knowledge  is  in  such  a  case  very  strong  evidence  of  actual  know- 
ledge. 

The  Indian  Contract  Act  treats  these  cases  somewhat  differently, 

making  the  agreement  void  (s.  12)  : 

<'  A  person  is  sold  to  be  of  sound  mind  for  the  purpose  of  making 
a  contract  i^  at  the  time  when  he  makes  it,  he  is  capable  of  under- 
standing it,  and  of  forming  a  rational  judgment  as  to  its  effect  upon 
his  interests. 

(a)  L.  R.  8  Ex.  132.  (c)  HiUiaid  on  Contracts,  1.  311. 

(b)  lindley,  1.  285. 
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A  penon  wbo  b  nsiuillj  of  nnnound  mindy  bat  oooadonally  of 
souiid  mmd,  may  sake  a  oontcMt  vliea  ha  10  of  sound  nubid. 

A  penon  vho  is  luoaUy  of  sound  mind»  bot  oocasioaally  of  m&- 
sound  mind,  may  not  make  a  contnct  when  he  is  of  unsound  mind. 

niudraHons, 

(a)  A  patient  in  a  Imiatic  asylum,  vho  is  at  intervals  of  sound 
mind,  may  eontract  during  those  intervals. 

(h)  A  sane  man  who  is  delirious  from  ieyer,  or  who  is  so  drunk 
that  he  cannot  understand  the  terms  of  a  contract  or  fonn  a  lational 
judgment  as  to  its  effect  on  his  interests,  cannot  eontxaot  whibt  such 
delirium  or  drunkenness  lasts.** 

This  however  must  be  read  in  connexion  with  s.  65  :— 

"  When  an  agreem^it  is  discovered  to  be  void,  or  when  a  contract 
becomes  void,  any  person  who  has  received  any  advantage  under 
sueh  agreement  or  contract  is  bound  to  restore  it  or  to  make  com- 
pensation for  it  to  the  person  from  whom  he  received  it" 

Thia  is,  on  the  wh(de,  simpler  than  the  English  law  settled  by 
MoUon  V.  CamroueSf  and  probably  not  less  convenient  But  the  authori- 
ties oorreaponding  to  the  aubatance  of  s.  66  are  with  ua  in  a  state  very 
far  removed  from  its  cleamesa  and  simplicity,  being  mostly  disguised 
in  t^e  form  of  exceptions  to  a  technical  and  now  obsolete  rule  of 
pleading  (a)  :  so  that  the  adoption  by  our  courts  of  rules  correa- 
ponding  to  those  of  s.  12  might  have  failed  by  itself  to  lead  to 
satisfactoiy  results. 

The  possibility  of  hardship  to  persons  who  have  dealt  in  good 
faith  with  a  lunatic  who  was  apparently  sane  is,  it  would  seem, 
disTCgaidfid  by  the  Indian  Act  as  being  in  practice  exceedingly  small : 
and  the  UabiUly  of  a  lunatic  to  p^y  for  neceeaaaes  is  laid  down  in 
the  chapter  **  Oi  certain  Belationa  resembling  those  created  by  Oon* 
tract,"  a.  6a 

Fart  2.  Of  AjmnciAL  Fkbbons. 

Ix  a  oomplax  state  of  civilization,  such  as  that  of  the  Koman  Artificial 
EmpiiQ,  or  still  more  of  the  modem  progressive  peoples,  it  con-  ^beir^' 
stantly  happens  that  legal  transactions  have  to  be  undertaken,  nature, 
rights  acquired  and  exefdsed,  and  duties  incurred 

(«)  By  a  succession  of  sole  or  joint  holders  of  an  office  of  a 
pubHo  nature  involving  the  tenure  and  administration  of  pro- 
per^ for  public  purposes : 

(fi)  By  or  on  behalf  of  a  number  of  persons  who  are  for  the  time 
being  interested  in  carrying  out  a  common  enterprise  or  object 

(a)  See  notes  to  OuUer  v.  Pawdl  in  2  Sou  L.  C. 

0  2 
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Such  enterprise  or  object  may  or  may  not  further  involve  pur- 
poses and  interests  of  a  public  nature.  The  rights  and  duties  thus 
created  as  against  the  world  at  large  are  in  truth  and  substance 
wholly  distLnct  from  the  rights  and  duties  of  the  particular  persons 
immediately  concerned  in  the  transactions.  Those  persons  deal 
with  interests  beyond  their  own,  though  in  many  cases  including 
or  involving  them,  and  it  is  not  to  their  personal  responsibility 
that  third  parties  dealing  with  them  are  accustomed  to  look. 

This  distinction  (the  substantial  character  of  which  it  is  im- 
portant to  bear  in  mind)  is  conveniently  expressed  in  form  by 
the  Roman  invention,  adopted  and  largely  developed  in  modem 
systems  of  law,  of  constituting  the  official  character  of  the 
holders  for  the  time  being  of  the  same  office,  or  the  common 
interest  of  the  persons  who  for  the  time  being  are  adventurers 
in  the  same  undertaking,  into  an  artificial  person  (a)  or  ideal 
subject  of  legal  capacities  and  duties.  If  it  is  allowable  to 
illustrate  one  fiction  by  another,  we  may  say  that  the  artificial 
person  is  a  fictitious  substance  conceived  as  supporting  legal 
attributes.  It  would  not  be  very  difficult  to  show,  were  it  not 
a  matter  of  metaphysical  rather  than  of  legal  interest,  that 
what  we  call  the  artificial  identity  of  a  corporation  is  within  its 
own  sphere  and  for  its  own  purposes  just  as  real  as  any  other 
identity  (&).  This  creature  of  the  law  becomes,  within  the  limits 
assigned  to  its  existence,  **  a  body  distinct  from  the  members 
composing  it,  and  having  rights  and  obligations  distinct  from 
those  of  its  members "  (c).  Note,  however,  that  this  kind  of 
fiction  is  not  confined  to  legal  usage  or  legal  purposes.  In  the 
case  of  an  ordinary  partnership  the  firm  is  treated  by  mercantile 
usage  as  an  artificial  person,  but  is  not  recognized  as  such  by  the 
law  {c)'y  and  other  voluntary  and  unincorporated  associations 
are  constantly  treated  as  artificial  persons  in  the  language  and 
transactions  of    every-day  life.      An    even  more  remarkable 


(a)  Fr.  corps  or  Stre  morale  per- 
ionne  morale  (but  thiB  does  not 
neceuarily  import  capacity  to  sue 
or  be  sued  in  a  corporate  name) ; 
Germ.  jurUtitche  Perton, 

(b)  In  the  United  States  a  cor- 
poration duly  created  by  the  laws  of 
any  state  is  treated  as  a  person 
dweUing  in,  and  therefore  a  citizen 
of,  that  state  within  the  meaning  of 
the  constitutional  provision  which 


enables  the  Federal  courts  to  enter- 
tain suits  between  citizens  of  dif- 
ferent states.  See  MwnkaU  v.  BqUx" 
more  ds  Ohio  Railr.  Co.,  16  Howard 
814. 

(c)  Lindley,  1.  218.  The  name 
of  the  firm  may  now  be  used  in 
pleadings,  but  the  complete  recog- 
nition of  the  firm  as  an  artificial 
person  involves  mqch  more  than 
this. 


CORPORATIONS. 


bo 


instance  is  furnished  by  the  artificial  personality  which  is 
ascribed  to  the  public  journals  by  literary  custom  or  eticjuette, 
and  is  so  familiar  in  writing  and  conversation  that  its  curiosity 
most  commonly  escapes  attention.  But  with  these  artificial 
persons  by  private  convention,  if  we  may  so  call  them,  we  are 
not  further  concerned. 


The  only  artificial  |>er8ons  which  in  £ngland  have  a  legal  Coipon- 
existenoe  fall  under  one  of  the  descriptions  we  have  marked  (a)  ^BaVm^. 
and  O),  and  are  known  as  corporations  (a).     These  are  either  pteTi^ 
sole,  tje^  of  which  there  is  only  one  member  at  a  time ;  or  aggre-  n^^  ^^ 
gate,  t.e.,  of  which  there  are  several  members.     The  princii)al  ooiiiid«iwL 
instances  of  corporations  sole  are  ecclesiastical  persons ;  of  late 
years  the  holders  of  divers  public  offices  have  been  made  corpora- 
tions sole  by  statute  (b).     The  Sovereign  is  also  said  to  be  a  cor- 
poration sole,  but  sut  generis.     In  the  case  of  a  corporation  sole 
the  power  of  administering  the  corporate  property  and  binding 
the  corporate  funds  is  for  the  most  part  not  left  to  him  alone, 
but  belongs  wholly  or  in  part  to  a  corporation  aggregate  of  which 
the  corporation  sole  is  one  member,  or  to  some  other  body ;  or  is 
guarded  by  statutory  precautions.     And  it  seems  that  a  corpora- 
tion sole  cannot  enter  into  a  contract  (except  with  statutory 
authority,  or  as  incidental  to  an  interest  in  land)  in  his  corporate 
capacity ;  at  any  rate  the  right  of  action  on  a  contract  made  with 
him  cannot  pass  to  his  successor,  but  only  to  his  executors,  un- 
less by  special  custom  (c) ;  there  is  such  a  custom  (for  a  limited 


(a)  The  Bomaii  Uw  ahowB  that 
other  kinds  of  artificial  peraoiui  are 
at  least  conceivable  :  eg,  the  hert' 
diioB  jactHM,  to  which  however 
Savigny  denies  that  this  character 
really  belonged  ;  Syst  §  102  (3. 
3^373).  And  see  p.  69  »upra, 
as  to  our  own  Separate  Estate. 
Savigny  restricts  the  use  of  the. 
tenn  corporation  so  as  to  exclude 
charitable  foundations :  op.  cit.  243- 
4.  The  difficulty  set  forth  in  his 
note  arises  simply  from  the  absence 
in  Roman  law  of  any  term  of  art 
co-extensive  with  our  Trust :  not 
having  at  hand  the  conception  of  a 
corporation  as  trustee,  he  supposes 
the  artificial  person  in  such  cases  to 
be  not  the  incorporated  governing 
body,  bat  the  object  of  the  charit- 
able foundatian  itself. 


(6)  Such  are  the  Official  Trustee 
of  Charity  Land,  the  Secretary  of 
State  for  India,  the  Solicitor  to  the 
Treasury  (39  ft  iO  Vict  c  18). 

(c)  Generally  *'  bishops,  deans, 
parsons,  vicars,  and  the  like  cannot 
take  obligation  to  them  and  their 
successors,  but  it  will  go  to  the  exe- 
cutors.'*  ArundeCg  ca.  Hob.  64  ; 
ace.  Houaey  v.  Knight,  14  Q.  B.  240; 
the  case  in  the  Year  Book  referred 
to  by  the  reporters  (at  p.  244  ;  P.  20 
E.  4,  2,  pi.  7)  shows  the  rule  and  its 
antiquity  very  plainly  ;  so  Co.  Lit 
46  b  "  regularly  no  chattel  can  go  in 
succession  in  a  case  of  a  sole  corpora- 
tion ;"  it  was  otherwise  in  the  case 
of  the  head  of  a  religious  house,  as 
he  could  not  make  a  will.  Bo.  Ab.  1. 
515.  And  see  Grant  on  Corpora- 
tions 629,  683,  sqq. 
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purpose)  in  the  oaae  of  the  Chamberlain  of  the  City  of  Lon- 
don (a).  But,  in  shorty  no  principles  of  genend  application  or 
interest  are  to  be  found  in  this  quarter,  and  we  may  piactically 
confine  our  attention  to  corporations  aggregate. 

80  far  as  regards  these,  the  classification  indicated  above  by 
the  letters  (a)  and  (fi)  corresponds  in  a  general  way  to  the  divi- 
sion of  them  into  rionrirading  and  tradiru/y  which  "^e  shall  see  is 
of  great  importance  as  to  the  form  of  corporate  contracts :  the 
class  (fi)  is  further  sub-divided  according  as  the  purposes  of  the 
corporation  are  or  are  not  of  a  public  character,  and  this  sub- 
division is  likewise  of  great  importance  as  touching  the  matter 
and  extent  of  corporate  contracts. 

We  have  to  ascertain  (1)  what  contracts  corporate  bodies  can 
make  and  (2)  how  they  are  to  be  made.  The  second  of  these 
questions  is  reserved  for  the  fcdlowing  chapter  on  the  Form  of 
Contracts. 

The  first  cannot  be  adequately  treated  except  in  connexion 
with  a  wider  view  of  the  capacities,  powers^  and  liabilities  of 
corporations  in  general :  and  it  will  therefore  be  expedient  if 
not  absolutely  necessary  to  introduce  considerations,  and  refer 
to  doctrines,  which  might  at  first  sight  seem  irrelevant. 

Gapadities      The  capacities  of  corporations  are  limited 

ties  of  Cor-      (0  ^7  natural  possibility,  t.6.,  by  the  fact  that  they  are  arti- 

poration     ficial  and  not  natural  persons  : 

as  limited 

by  the  na*      (ii)  By  legal  possibility,  i.e,,  by  the  restrictions  which  the 

art^^J^  power  creating  a  corporation  may  impose  on  the  legal  existence 

peraon.       and  action  of  its  creature. 

First,  of  the  limits  set  to  the  powers  and  liabilities  of  corpora- 
tions by  the  uiere  fact  that  they  are  not  natural  persons.  The 
requirement  of  a  common  seal  (of  which  elsewhere)  is  sometimes 
said  to  spring  from  the  artificial  nature  of  a  coiporation.  The  fact 
that  it  is  not  known  in  Scotland  is  however  enough  to  show 
that  it  is  a  mere  positive  rule  of  English  law.  The  correct  and 
comprehensive  proposition  is  that  a  corporation  can  do  no  act 
except  by  an  agent  (for  even  if  all  the  members  concur  they  are 
but  agents) ;  and  it  follows  that  it  cannot  do  or  be  answerable 
for  anything  of  a  strictly  personal  nature.     It  cannot  commit  a 

(a)  Baoon  Ab.  2.  582,  Cufitoms  of  London,  B;  Howkjf  v.  Knight,  9upnu 
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crime  in  the  strict  sense,  such  as  treason,  felony,  perjury,  or 
offences  against  the  person  (a) ;  though  any  or  all  of  the  mem- 
bers or  officers  of  a  corporation  who  should  commit  acts  of  this 
kind  (e.g.f  should  levy  war  against  the  Queen)  under  colour  of 
the  corporate  name  and  authority  would  be  individually  liable 
to  the  ordinaiy  consequences.     Kor  can  it  enter  into  any  strictly 
personal  contract  or  relation  (a).  On  the  other  hand,  though  able  ^  ^  *^ 
to  act  only  by  an  agent,  it  is  subject  to  the  same  liabilities  as 
any  other  employcnr  for  the  acts  of  its  agents  done  in  the  course 
of  their  employment,  and  is  therefore  liable  ex  delicto  for  damage 
limiting  from  their  negligence  in  the  course  of  such  employ- 
ment, and  also  must  answer  for  anything  done  by  them  which, 
though  positively  wrongful  in  itself  under  its  particular  circum- 
stances, belong  to  a  class  of  acts  which  is  authorized  and  within 
the  scope  of  their  business  (b).    And  notwithstanding  the 
apparent  contradiction  of  imputing  a  fraudulent  intention  to  a 
corporate  body,  it  may  be  made  liable  in  an  action  of  deceit  for 
the  fraud  of  its  agent  committed  in  the  course  of  the  corpora- 
tion's afihirs  (c).    And  the  same  principle  is  extended  to  make  it 
generally  subject  to  all  liabilities  incidental  to  its   corporate 
existence  and  acts,  though  the  remedy  may  be  in  form  ex  delicto 
or  even  criminaL     Although  it  cannot  commit  a  real  crime, 
"  it  may  be  guilty  as  a  body  corporate  of  commanding    acts  Indictable 
to  be  done  to  the  nuisance  of  the  community  at  large "  and      '^'"^ 


(a)  Rtg.  ▼.  O.  iST.  of  Eng.  Ry.  Co., 
9  Q.  R  815,  S26  :  nor,  it  is  said,  can 
it  be  ezoommnnicated,  for  it  has  no 
soul :  10  Co.  Rep.  326.  So  it  cannot 
do  homage  :  Co.  Lit.  666.  Nor  can 
it  be  subject  to  the  jnriadiction  of  a 
costomary  court  whose  process  is 
exdnsrrely  personal  :  London  Joint 
Stode  Bank  v.  Mayor  of  London,  1 
C.  P.  D.  1.  We  are  not  aware  that 
any  English  writer  has  thought  it 
necessary  to  state  in  terms  that  a 
corporaoon  cannot  be  married  or 
have  any  next  of  kin.  The  state- 
ment is  to  be  found  in  Savigny, 
Sjst.  8.  239  ;  but  is  in  part  not 
quite  so  odd  as  it  looks,  as  in  Roman 
law  paCria  poteaku  and  all  the 
family  relations  arising  therefrom 
might  be  acquired  by  Adoption. 

(b)  It  is  onneoessary  to  enter  at 
huge  upon  the  caee«  on  this  head,  of 
which  these  are  a  great  number  : 


among  the  latest  are  Bayley  r.  Man- 
chetter  Ac,  Ry.  Co.  L.  R.  7  C.  P.  415, 
8  C.  P.  148  ;  Moort  v.  Mttrop.  Ry. 
Co.  L.  R  8  Q.  B.  36  ;  Bolinghrokc 
V.  Swindon  Local  Board,  L.  R.  9  C. 
P.  575. 

(c)  Barwick  v.  Eng.  Joint  Stock 
Bank^lj.  R  2  Ex.  259 :  notwithstand- 
ing dicta  to  the  contrary  in  Watem 
Bank  of  Scotland  v.  Addic,  L.  R 
1  Sa  A  D.  145,  see  the  later  case  of 
Machay  v.  Commercial  Bank  of  New 
Bruntwick,  L.  R  5  C.  P.  894.  Sa- 
vignjr's  statement  that  a  corporation 
cannot  commit  a  **  true  delict "  (3. 
317)  is  so  qualified  as  perhaps  not 
to  be  hiconsistent  with  the  English 
doctrine :  however  such  questions 
as  have  arisen  in  recent  times  on  the 
dealings  of  commercial  corporations 
were  obviously  not  present  to  his 
mind. 
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may  be  indicted  for  a  nuisance  produced  by  the  execution 
of  its  works  or  conduct  of  its  business  in  an  improper  or 
unauthorized  manner,  as  for  obstructing  a  highway  or  navi- 
gable river  (a).  A  corporation  may  even  be  liable  by  prescrip- 
tion,  or  by  having  accepted  such  an  obligation  in  its  charter, 
to  repair  highways,  &c,  and  may  be  indictable  for  not  doing 
it  (b).  Likewise  it  may  be  convicted  and  fined  under  a 
penal  statute  r^ulating  the  trade  carried  on  by  it  (c).  How- 
ever a  steamship  company  has  been  held  in  equity  to  be 
not  indictable  under  the  Foreign  Enlistment  Act  of  Greo.  3, 
and  therefore  not  entitled  to  refuse  discovery,  which  in  the 
case  of  a  natural  person  would  have  exposed  him  to  penalties 
under  the  act  (d) ;  but  the  decision  seems  mostly  groimded  on  the 
language  of  the  particular  statute.  As  to  the  difficulty  of  im- 
puting fraudulent  intention  to  a  corporation,  which  has  been 
thought  to  be  peculiarly  great,  it  may  be  remarked  that  no  one 
has  ever  doubted  that  a  corporation  may  be  relieved  against 
fraud  to  the  same  extent  as  a  natural  person.  There  is  exactly 
the  same  difficulty  in  supposing  a  corporation  to  be  deceived  as 
in  supposing  it  to  deceive,  and  it  is  equally  necessary  for  the 
purpose  of  doing  justice  in  both  cases  to  impute  to  the  corpora- 
tion a  certain  mental  condition — of  intention  to  produce  a  belief 
in  the  one  case,  of  belief  produced  in  the  other — which  in  fact 
can  exist  only  in  the  individual  mind  of  the  person  who  is 
its  agent  in  the  transaction.  Lord  Langdale  found  no  difficulty 
in  speaking  of  two  railway  companies  as  "guilty  of  fraud 
But  cannot  and  collusion"  though  not  in  an  exact  sense  (e).  However 
b^^^ta*^  tlie  members  of  a  corporation  cannot  even  by  giving  an 
even  all  its  express  authority  in  the  name  of  the  corporation  make 
members  ^^  responsible,  or  escape  from  being  individually  respon- 
non-corpo-  sible  themselves,  for  a  wrongful  act  (as  trespass  in  removing 
***te^***  an  obstruction  of  an  alleged  highway)  which  though  not  a 
l)ersonal  wrong  is  of  a  class  wholly  beyond  the  competence  of 
the  corporation,  so  that  if  lawful  it  could  not  have  been  a  cor- 

« 

(a)  Reg*  v.  (7.  N.  of  Eng.  Ry,  Co.,  L  R.  8  Q.  B.  355,  where  such  a  oon* 

9  Q.  B.  315  ;  per  Cur.  p.  326.  vicdon  was  affirmed  on  the  construe- 

(6)  See  Grant  on  Corporations,  277,  tion  of  the  statute. 

283 ;  Angell  k  Ames  on  Corporations,  (d)  King  of  Two  Sialieg  v,  WUloox, 

f §  394-7;  Wm8.Sauiid.  1.  614, 2. 473.  1  Sim.  N.  S.  835. 

(c)   The  contrary  was   not  sug-  (e)  12  Beav.  382. 
gested  in  Aerated  JE^ead  Co,  v.  Qregg, 
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poiate  act  (a).  likewise  it  is  not  competent  to  the  governing 
body  or  the  majority,  or  even  to  the  whole  of  the  members  of  a 
corporation  for  the  time  being,  to  appropriate  any  part  of  the 
corporate  funds  to  their  private  use  (unless  in  some  manner 
distinctly  warranted  by  the  constitution) ;  for  it  is  not  to  be 
supposed  that  all  the  membera  of  the  corporation  are  equivalent 
to  t?ie  corporation  so  that  they  can  do  as  they  please  with  cor- 
porate property.  Lord  Longdale  held  on  this  principle  that  the 
original  members  of  a  society  incorporated  by  charter,  who  had 
bought  up  the  shares  of  the  society  by  agreement  among  them- 
seAres,  were  bound  to  account  to  the  society  for  the  full  value 
of  them  (b).  The  fallacy  of  the  opposite  assumption  (viz.  that 
a  corporation  has  no  rights  as  against  its  unanimous  members)  is 
easily  exposed  by  putting  the  extreme  case  of  the  members  of  a 
corporation  being  by  accident  reduced  till  there  is  only  one  left, 
who  thereupon  unanimously  appropriates  the  whole  corporate 
property  to  his  own  use.  It  is  perhaps  worth  while  to  observe 
that  writers  on  the  civil  law  have  laid  down  the  powers  of 
majorities  in  corporate  affairs  with  an  extraordinary  latitude, 
assigning  unlimited  authority  to  the  majority  of  a  properly 
convened  meeting  in  most  cases,  and  to  the  whole  body  of 
existing  members  in  any  case.  But  Savigny  has  shown  this  to 
be  not  only  false  in  principle  but  unwarranted  by  the  Koman 
law,  the  authorities  relied  on  being  in  truth  special  provisions 
for  the  government  of  municipal  corporations  which  were  never 
intended  to  be  of  unlimited  application  (c).  His  exposition  is 
interesting  for  the  clearness  with  which  he  enforces  the  funda- 
mental proposition  that  a  corporation  is  not  identical  with  the 
siun  of  its  existing  members,  but  otherwise  it  throws  little  if 
any  light  on  the  problems  arising  from  the  modem  development 
and  multiplication  of  corporate  bodies  in  the  English  and  allied 
systems  of  law. 

It  is  further  to  be  observed  that  such  cases  as  those  last 
mentioned  have  but  a  slight  and  perhaps  a  misleading  likeness 
to  those  where  we  have  to  determine  the  rights  of  strangers 

(a)  MiG  V.  Hawker,  L.  R.  9  Ex.  Ic)  Sav.  Syrt.  8.  329  sqq.  §§  97- 

809  ;  no  judgment  on  this  part  of  the  99.    The  illustration  in  our  text  is 

caae  in  Ex.  Cb.  L.  R.  10  Ex.  92.  given    at    p.   860,  note,  with    the 

{ft)  Society  of  Practical  Knowledge  remark,  '*  Hier  ist  gewias  Einatim- 

T.  AbboU,  2  Beay.  559,  567.    Cp.  migkeit  vorhanden.** 
Sav.  Syrt.  8.  288,  885. 
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against  the  corporation  ariising  out  of  contract  or  dispositions  of 
property.  In  Society  of  Practical  Knowledge  v.  Abbott  (a)  the 
principle  is  that,  quite  apart  from  the  nature  of  its  particular 
objects,  a  corporation  does  not  exist  for  the  sake  of  the  persons 
who  are  the  members  at  any  one  time,  as  is  also  shown  by  the 
ihile  of  common  law  that  they  have  no  power  of  their  own  mere 
will  to  dissolve  it.  No  corporate  property  can  be  treated  as  the 
property  of  the  members,  or  divisible  among  them,  unless  there 
appears  from  the  nature  and  constitution  of  the  corporation  an 
intention  that  it  shall  be  so  treated.  In  MUl  v.  Hawker  (6), 
again,  the  removal  of  an  obstruction  to  a  highway  is  a  thing 
which  by  its  nature  cannot  be  a  corporate  act  at  common  law. 
The  common  law  right  is  founded  on  the  use  of  the  highway  by 
the  person  removing  the  obstruction,  but  a  corporation  cannot 
use  a  highway.  No  doubt  a  corporation  might  have  a  statutory 
power  or  be  under  a  statutory  duty  to  remove  obstructions,  and 
the  true  question  in  the  case  was  whether  any  such  power  or 
duty  had  been  conferred  on  highway  boards.  The  majority  of 
the  court  held  that  it  had  not.  But  if  such  had  been  the  case, 
the  right  so  conferred  would  still  have  been  wholly  distinct  from 
the  right  of  a  natural  person  at  common  law  to  remove  things 
which  obstruct  his  lawful  use  of  a  highway  (c). 

Ab  limited      We  now  come  to  consider  the  far  more  difficult  and  complicated 

^vT^Co^'  question  of  special  restrictions.     The  importance  of  this  subject 

flicting       is  quite  modem ;  it  arose  from  the  general  establishment  of  rail- 

"^^te^  way  companies  and  others  of  a  like  nature  incorporated  by  special 

powen.       Acts  of  Farlianient,  and  has  been  continued  and  increased  by 

the  multiplication  of  joint  stock  companies,  building  societies, 

&c.,  which  are  incorporated  or  made  "  quasi-corporations  "  under 

general  Acts.     On  this  there  have  been  many  decisions,  much 

discussion,  and  some  real  conflict  of  judicial  opinions.     There 

are  two  opposite  views  by  which  the  consideration  of  the  matter 

may  be  governed,  and  they  may  be  expressed  thus  : 

1.  A  corporation  is  an  artificial  creature  of  the  law,  and  has 
no  existence  except  for  the  purposes  for  which  it  was  created. 

(a)  2  Beav.  559.  Molesworth),  and  Leviathan,  pt.  1. 

{h)  L.  B.  9  Ex.  809.  see  at  p.  818.  c.  16  ;  and  on  its  artificial  character, 

\e)  On  the  nature   of  corporate  Maine,  Early  History  of  Institu- 

action  in  general  cp.  Uobbes,  Behe-  tions,  352. 

moth,  part  4.  ad  inU.  (6.  859,  ed. 
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No  act  ezceedixig  the  limitB  of  those  pnrpoeee  can  be  the  act  of 
the  oorporation,  and  no  one  can  be  anthorued  to  bind  the  cor- 
poration to  vach  an  act.  In  each  paiticnlar  case,  therefore,  the 
question  is :  Was  the  corporation  empowered  to  bind  itself  to 
this  transaction  1 

2.  A  corporation  once  duly  constitated  has  all  such  powers 
and  capacities  of  a  natonJ  person  as  in  the  nature  of  things 
can  be  exercised  by  an  artificial  person.  Transactions  entered 
into  with  apparent  authority  in  the  name  of  the  corporation  are 
presumably  valid  and  binding,  and  are  invalid  only  if  it  can  be 
sliown  that  the  Legislature  has  expressly  or  by  necessary  im- 
plication deprived  the  corporation  of  the  power  it  naturally 
would  have  had  of  entering  into  them.  The  question  is  there- 
fore: Was  the  corporation  forbidden  to  bind  itself  to  this 
tnmsactionl 

As  Mr.  Justice  lindley  puts  it  (a),  the  difference  is  '^  as  to 
whether  the  act  of  incorporation  is  to  be  regarded  as  conferring 
unlimited  powere  except  where  the  contrary  can  be  shown ;  or 
whether  alleged  corporate  powen  are  not  rather  to  be  denied 
unless  they  can  be  shown  to  have  been  conferred  either  expressly 
or  by  necessary  implication." 

As  we  shall  often  have  to  refer  to  these  views,  we  may  call 
(1)  the  doctrine  of  special  capacities  and  (2)  the  doctrine  of 
genercd  eapaeUy, 

There  is  much  to  be  said  on  prindjile  for  the  theory  of  special  **  SpeoiAl 
capacities.  Most  if  not  all  corporations  are  established  for  22/' 
tolerably  well  defined  purposes,  which  persons  dealing  with  them 
can  ascertain  without  difficulty.  They  are  certainly  not  intended 
to  do  anything  substantially  beyond  those  purposes,  and  a 
reasonable  and  liberal  construction  of  their  powera  may  be  trusted 
to  prevent  the  application  of  the  doctrine  from  causing  any  real 
hardship  {b).  This  theory  was  the  prevalent  one  in  the  earlier 
period  of  the  discussion.  For  a  while  the  common  law  courts 
took  it  without  question  from  the  courts  of  equity,  where  for 
particular  reasons  to  be  mentioned  afterwards  it  appeared  in  a 
somewhat  more  positive  form  and  was  maintained  for  a  longer 

<a)  1.  265.  Mayor  of  Norwirh  v.  Norfoth  Ry.  Co. 

(6)  See  judgment  of  Coleridge,  J.       4  £.  ft  K897, 24  L.  J.  i^.  B.  105,119. 
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time.  It  is  adopted  by  some  of  the  best  English  writers  (a), 
and  in  America  Kent  stated  it  (long  before  the  subject  had 
attained  its  present  development  in  England)  as  the  modem  and 
even  as  the  obvious  doctrine  (6).  It  also  seems  to  have  been 
taken  for  granted  by  those  who  framed  the  modem  statutes 
defining  the  powers  of  incorporated  companies  (c)  ;  which,  if  the 
opposite  view  be  correct,  are  redundant  in  permission  and  defec- 
tive in  prohibition. 


"  General       The  theory  of  general  capacity,  on  the  other  hand,  may  well 
^^ow     ^  supported  on  principle  as  tending  to  call  the  attention  of  the 


the  pre- 
vailing 
doctrine. 


Legislature  more  distinctly  to  the  limits  it  may  be  proposed 
to  assign  to  corporate  powers,  and  ultimately  to  promote  the 
general  convenience  by  making  those  limits  more  certain.  It  is 
also  favoured  by  the  general  analogies  of  the  law.  There  is  a 
fallacy  latent  in  the  phrase  of  the  other  theory.  When  we  speak 
of  an  artificial  person  as  a  creature  of  the  law,  we  mean  its  legal 
existence,  not  its  particular  rights  and  capacities.  If  legal  exist- 
ence as  a  subject  of  rights  and  duties  is  once  admitted  by  a 
fiction,  why  not  admit  its  ordinary  incidents  so  far  as  they  are 
physically  possible?  All  rights  are  in  one  sense  creatures  of 
the  law,  and  it  is  in  a  special  sense  by  creation  of  the  law  that 
artificial  persons  exist  at  all :  but  when  you  have  got  your 
artificial  person,  why  call  in  a  second  special  creation  to  account 
for  its  rights  1 

This  last  view  seems  on  the  whole  to  have  in  its  favour 
a  preponderance  of  modern  authority.  It  is  subject  how- 
ever to  the  important  qualification  that  "a  statutory  corpora - 
purpooooof  ^^^^  created  by  Act  of  Parliament  for  a  particular  purpose  is 
inoorpora-  limited  as  to  all  its  powers  by  the  purposes  of  its  incorporation 
as  defined  by  that  Act "  (d).  This  makes  the  conflict  between 
the  two  theories  much  less  sensible  in  practice  than  might  at 
first  sight  be  expected.     The  considerations  on  which  the  quali- 


Powers  of 
statutory 
corpora- 
tions 


(a)  Leake  on  Contracts,  258; 
Lindley,  1.  268. 

(6)  Kent,  Comm.  2.  298-9  (in  the 
later  editions,  however,  this  is  much 
qualified  by  the  note  at  p.  278.)  The 
Supreme  Court  of  the  U.  S.  certainly 
seems  to  have  so  held,  at  all  events 
as  to  corporations  created  by  statute : 
Bank  of  Auffmta  v.  Earle,  13  Peters 


619,  687. 

(c)  See  L.  B.  9  Ex.  266. 

(d)  Lord  Selbome  in  Ashhury  Ry. 
Carriage  Co.  v,  Ricke,  L.  R.  7  H.  L. 
653,  at  p.  693.  This  is  now  the 
leading  case  on  the  subject,  and, 
together  with  other  authorities,  will 
be  more  pirticularly  mentioned 
hereafter. 
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fication  lests  are  in  themselyes  foreign  to  the  law  of  coipontiona 

* 

as  such,  bat  they  are  constantly  present  in  the  modem  cases 

and  are  often  decisive. 

These  considerations  are  derived  (1)  from  the  law  of  partner-  ReMont 

ship :  (2)  from  principles  of  public  policy.  ||^.'r?. 

deriTed — 
1.  In  trading  corporations  the  relation  of  the  members  or  1.  Prom 

shareholders  to  one  another  is  in  fact  a  modified  (a)  contract  of  JSo'ir^* 
partnership,  which  in  the  view  of  courts  ^of  equity  is  goveme<l 
by  the  ordinary  rules  of  partnership  law  so  far  as  th<*y  are  not 
excluded  by  the  constitution  of  the  company. 

Xow  it  is  a  well  settled  principle  of  partnership  law  that  no  Righto  of 
majority  of  the  partners  can  bind  a  dissenting  minority,  or  even  ^JJ^*"** 
one  dissenting  partner,  to  engage  the  firm  in  transactions  beyond 
its  original  scope  (b).     In  the  case,  therefore,  of  a  corporation 
whose  members  are  as  between  themselves  partners  in  the  busi- 
ness carried  on  by  the  corporation,  any  dissenting  member  is 
entitled  to  restrain  the  governing  body  or  the  majority  of  the 
company  from  attempting  to  involve  the  company  in  an  under- 
taking which  does  not  come  within  its  purposes  as  defined  by 
its  original  constitution.     Courts  of  Equity  have  been  naturally 
called  upon  to  look  at  the  subject  chiefly  from  this  point  of 
view,  that  is,  as  giving  rise  to  questions  between  shareholders 
and   directors,   or  between  minorities   and   majorities.      Such 
questions  do  not  require  the  court  to  decide  whether  an  act 
which  dissentients  may  prevent  the  agents  of  the  company  from 
doing  in  its  name  might  not  nevertheless,  if  so  done  by  them 
with  apparent  authority,  be  binding  on  the  corporate  body,  or  a 
contract  so  made  be  enforceable  by  the  other  party  who  had  con- 
tracted in  good  faith.     This  distinction,  clear  and  important  as 
it  is,  has  not  always  been  kept  in  sight     But  further,  according 
to  the  law  of  partnership  a  partner  can  bind  the  firm  only  as  its  Doctrine 
agent :  his  authority  is  prima  fade  an  extensive  one  (c),  but  if  SL^Lj 
it  is  specially  restricted  by  agreement  between  the  partners,  and  agency, 
such  restriction  is  known  to  the  person  dealing  with  him,  he 

(a)  Namely    by    proyidonB    for  (6)  Lindley,  1.  621  sqq. 

tnmafer  of  afaMres,  limited  liability  (e)  Lindley,  1.   248  ;  per  Jamea 

of  shareholders,   and  other  things  L.  J.  BairdTi  ca.  6  Ch.  733  ;  Story 

which  cannot   (at  least  with  con-  on  Agency,  §§  124, 125,  adopted  by 

Tenienoe  or  oomj^eteness)  be  made  the  Judk^  Committee  in  Bank  of 

incident  to  a  partnership  at  common  Auttralatia  t.  BrtiUoL  6  Moo.  P.  0. 

Uw.  152,  195. 
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cannot  bind  the  firm  to  anything  beyond  those  special  limits  (a). 
Limits  of  this  kind  may  be  imposed  on  the  diieotois  or  other 
In  public  officers  of  a  company  by  its  constitution ;  and  if  that  constitu- 
^S^T*  ^^^  ^  embodied  in  a  special  Act  of  Parliament,  or  in  a  deed 
directors*  of  settlement  or  articles  of  association  registered  in  a  public  office 
DTwim^  under  the  provisions  of  a  general  act,  it  is  considered  that  all  per- 
to  be  sons  dealing  with  the  agents  of  the  corporation  must  be  deemed 

*"*^^^'  to  have  notice  of  the  limits  thus  publicly  set  to  their  authority. 
The  corporation  is  accordingly  not  bound  by  anything  done  by 
them  in  its  name  when  the  transaction  is  on  the  face  of  it  in 
excess  of  the  powers  thus  defined  (6).  And  it  is  important  to 
remember  that  in  this  view  the  resolutions  of  meetings  however 
numerous,  and  passed  by  however  great  a  majority,  have  of  them- 
selves no  more  power  than  the  proceedings  of  individual  agents 
to  bind  the  partnership  against  the  will  of  any  single  member  to 
transactions  of  a  kind  to  which  he  did  not  by  the  contract  of 
partnership  agree  that  it  might  be  bound. 

Irregularities  in  the  conduct  of  the  internal  affairs  of  the  body 
corporate,  even  the  omission  of  things  which  as  between  share- 
holders and  directors  are  conditions  precedent  to  the  exercise  of 
the  directors*  authority,  will  not  however  invalidate  acts  which 
on  the  face  of  them  are  regular  and  authorized :  third  parties 
dealing  in  good  faith  are  entitled  to  assume  that  internal  r^u- 
lations  (the  observance  of  which  it  may  be  difficult  or  impossible 
for  them  to  verify)  have  in  fact  been  complied  with  (c). 

These  applications  of  partnership  law  materially  cut  down  the 
results  of  the  common  law  theory  of  general  capacity  so  far  as 
regards  its  application  to  almost  all  incorporated  companies  of 
modem  origin. 

Aflsent  of  But  it  is  to  be  observed  that  in  the  ordinary  law  of  partner- 
membexB  ^^P  ^^^^  ^  nothing  to  prevent  the  members  of  a  firm,  if  they 
will  re*  are  all  so  minded,  from  extending  or  changing  its  business  with- 
jectioiui  on  ^^^  ^^^*  ^J  *^®"^  unanimous  agreement.  As  a  matter  of  pure 
this  head,  corporation  law,  the  imanimity  of  the  members  is  of  little  import- 
ance :  it  may  supply  the  want  of  a  formal  act  of  the  governing 
body  in  some  cases  (d),  but  it  can  in  no  case  do  more.     As  a 

(a)  Lindley,  1.  844-9.  {d)  Even    this    is    in    strictness 

{b)  Undley,  1.  266,  851.  haidlv  consistent  with  the  leading 

(c)  Lindley,  1.  267  sqq.  principle  thftt  if  A,  B,  C.  .  .  ^ 
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matter  of  mixed  corpoiation  and  partnenhip  law  this  onanimity 
may  be  aU-important  as  being  a  ratification  by  all  the  partners  of 
that  which  if  any  one  of  them  dissented  would  not  be  the  act 
of  the  firm :  for  although  the  corporate  body  of  which  they  are 
members  is  in  many  respects  different  from  an  ordinary  partner- 
ship, it  is  treated,  and  justly  treated,  as  a  partnership  for  this 
purpose.  It  would  seem,  then,  that  the  unanimous  assent  of  the 
members  will  remove  all  objections  founded  on  the  principles  of 
partnership,  and  will  so  far  leave  the  corporation  in  full  posses- 
sion of  its  common  law  powers.  There  are  nevertheless  many 
transactions  which  even  the  unanimous  will  of  all  the  members 
cannot  make  binding  as  corporate  acts.  For  the  reasons  which 
determine  this  we  must  seek  farther. 


2.  Most  corporations  established  in  modem  times  by  special  2.  Public 
acts  of  Parliament  have  been  established  expressly  for  special  S^m^ 
purposes  the  fulfilment  of  which  is  considered  to  be  for  the  tiom 
benefit  of  the  public  as  well  as  of  the  proprietors  of  the  under-  ^^\gx   ^ 
taking,  and  for  this  reason  they  are  armed  with  extraordinary  purpoMs. 
powers  and  privileges.     Whatever  a  corporation  may  be  capable  nra^T^ 
of  doing  at  common  law,  there  is  no  doubt  that  unusual  powers  ^  ^i^d  to 

defeat 


given  by  the  L^pslatuie  for  a  special  purpose  must  be  employed 


poeee 


r 


only  for  that  purpose :  if  Parliament  empowers  either  natural  moorpof*- 
persons  or  a  corporation  to  take  J.  S/s  lands  for  a  railway,  J.  S.  ''' 
is  not  bound  to  let  them  take  it  for  a  factory  or  to  let  them  take 
an  excessive  quantity  of  land  on  purpose  to  resell  it  at  a 
profit  (a).  If  Parliament  confers  immunity  for  the  obstruction 
of  a  navigable  river  by  building  a  bridge  at  a  specified  place 
that  will  be  no  excuse  for  obstructing  it  in  the  like  manner 
elsewhere.  Moreover  we  cannot  stop  here.  It  is  impossible  to 
say  that  an  incorporation  for  special  objects  and  with  special 


are  incorporated  to  them  and  their 
■noceMon  by  the  name  of  X,  then 

A-f-B-|-^+    •    •    •    ^^    '^ 
notssX. 

(a)  See   Galloway    v.    Mayor   of 

London,   L.  R.  1  H.  L.   at  p.  43, 

hard  Oarmgian  v.  Wycombe  Ry,  Co, 

8  Ch.  877,  881.    Nor  may  a  oom- 

pany    hold    regattas    or    let    oat 

p]eaBare>boate  to  the  inconvenience 

ol  the  former  owner  on  a  piece  of 

water  sMiiiired  by  them  ander  their 


Act  for  a  reeenroir :  Bottoek  ▼.  N, 
Staffordshire  Ry.  Co,,  8  Sm.  ft  G. 
288,  292.  Bnt  a  statutory  corpora- 
tion aoqniring  property  takes  it 
with  all  its  rights  and  incidents  as 
against  strangers,  subject  only  to 
the  duty  of  exercising  those  rights 
in  good  faith  with  a  view  to  the 
objects  of  inoorporation  :  Swindon 
Waterworks  Co.  v.  WiUs  A  Berks 
Oanal  Navigation  Oo.  L.  B.  7  H.  L. 
697,  704,  710. 
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powers  gives  a  restricted  right  of  using  those  powers,  but  leaves 
the  use  of  ordinary  corporate  powers  without  any  restriction. 
The  possession  of  extraordinary  powers  puts  the  corporation  for 
almost  all  purposes  and  in  almost  all  transactions  in  a  wholly 
different  position  from  that  which  it  would  have  held  without 
them ;  and  apart  from  the  actual  exercise  of  them  it  may  do 
many  things  which  it  was  otherwise  legally  competent  to  do, 
but  which  without  their  existence  it  could  practically  never 
have  done.  Any  substantial  departure  from  the  purposes  con- 
templated by  the  Legislature,  whether  involving  on  the  face  of 
it  a  misapplication  of  special  powers  or  not,  would  defeat  the 
expectations  and  objects  with  which  those  powers  were  given. 
It  may  be  too  much  to  say  that  by  the  mere  act  of  incorporation 
for  a  particular  purpose  the  Legislature  forbids  the  corporate 
body  to  do  anything  remote  from  that  purpose.  But  when,  in 
the  public  interest  and  in  consideration  of  a  presumed  benefit  to 
the  public,  it  adds  extraordinary  powers,  it  must  be  taken  in  the 
same  interest  to  forbid  the  corporation  to  do  that  which  will 
tend  to  defeat  the  policy  of  the  whole  scheme  ;  and  to  forbid  in 
the  sense  not  only  of  attaching  penal  consequences  to  such  acts 
when  done,  but  of  making  them  wholly  void  if  it  is  attempted 
to  do  them.  Accordingly  contracts  of  railway  companies  and 
corporations  of  a  like  public  nature  which  can  be  seen  to  import 
a  substantial  contravention  of  the  policy  of  the  incorporating 
acts  are  held  by  the  courts  to  be  void,  and  are  often  spoken  of 
as  mala  jprohibita,  and  illegal  in  the  same  sense  that  a  contract 
of  a  natural  person  to  do  anything  contrary  to  the  provisions  of 
an  Act  of  Parliament  is  illegal  (a).  Others  prefer  to  say  that 
the  Legislature,  acting  indeed  on  motives  of  public  policy,  has 
simply  disabled  the  corporation  &om  doing  acts  of  this  class ; 
**  to  regard  the  case  as  one  of  incapacity  to  contract  rather  than 
of  Illegality,  and  the  corporation  as  if  it  were  non-existent  for 
the  purpose  of  such  contracts  "  (6). 

The  difference,  however,  is  but  a  verbal  one,  and  both  modes 
of  expression  have  their  convenience.   The  former  seems  required 


(a)  Blackburn,  J.  in   Tayhr  v 
Chu^uater  d:  Co.  L.  R.  2  Ex.  879 
and    (Brett  and    Grove,  JJ.   con 
curring)  in  Riche  v.  Ashbfiry  Ry. 


Ry,   Carriage  Co.  v,  RichCy  L.  R. 
7  H.  L.  at  p.  689. 

(6)  Archibald,  J.   (Keating   and 
Quain,  JJ.  ooncurriog)  L.  B.  9  Ex. 


Carriage  O).  L.  B.  9  Ex.  262,  266  ;      298  ;  Lord  Cairns,  L.  B.  7  H.  L.  at 
Lord  Hatherley,  a.  c  nom.  Athbury      p.  672  ;  Lord  Selbome,  t&.  694, 
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ill  such  a  case  as  that  where  it  was  decided  that  the  agreement 
of  a  third  person  to  procure  a  company  to  do  something  foreign 
to  its  proper  purposes  is  illegal  and  void  (/<). 

There  is  another  consideration  of  a  somewhat  similar  kind  Inten»t  of 
which  applies  equally  to  what  may  l)e  calleil  puhlic  companies  |^  j^ 
in  a  special  sense — Le,^  such  as  are  invested  with  s))ecial  |)owers  verton. 
for  carrying  out  defined  objects  of  public  interest — and  ordinary 
joint-titock  companies  which  have  no  such  powers.     The  pro- 
visions for  limited  liability  and  for  the  easy  transfer  of  shares 
in  both  sorts  of  companies  must  be  considered,  in  their  modem 
form  and  extent  at  least,  as  a  statutory  privilege.     These  pro- 
visions also  invest  the  companies  with  a  certain  public  cliaracter 
and   interest  quite  apart  from  the  nature  of  their  particular 
objects  in  each  case,  but  derived  f^m  the  fact  that  they  do 
professedly  exist    for  particular  objects.     By  far  the  greater  Baycn  of 
pcirt  of  their  capital  represents  the  money  of  shareholders  who  *''"j!L*° 
have  bought  shares  in  the  market  without  any  intention  of  and  per- 
taking  an  active  part  in  the  management  of  the  concern,  but  on  !JSik  ^"^ 
the  faith  that  they  know  in  what  sort  of  adventure  they  are  the  corn- 
investing  their  money,  and  that  the  company's  funds  are  not  'TliLiVL* 
being  and  will  not  be  applied  to  other  objects  than  those  set  Mitime 

forth  in  its  constitution  as  declared  by  the  act  of  incorporation,  *^       , 

"^  ^  '  ooiDpAny  ii 

memorandum  of  association,  or  the  like.  Tliia  is  not  a  mere  profeued 
pe[)etition  of  the  objections  grounded  on  partnership  law ;  the  ^alT^i  to' 
incoming  shareholder  may  protect  himself  for  the  future,  but  the 
mischief  may  be  done  or  doing  at  the  time  of  the  purchase  :  and 
besides  it  may  fairly  be  said  that  persons  other  than  shareholders 
deal  with  the  company  on  the  faith  of  its  adhering  to  its  delined 
objects.  They  are  entitled  to  ''  know  that  they  are  dealing  with 
persons  who  can  only  devote  their  means  to  a  given  class  of 
objects,  and  who  are  prohibited  from  devotuig  their  means  to  any 
other  purpose  "  {h).  The  assent  of  all  those  who  are  shareholders 
at  a  given  time  will  of  course  bind  them  individually,  but  leaves 
this  difficulty  untouched  {r).  If  I  buy  shares  in  a  company 
which  professes  to  make  railway  plant  in  England  I  have  a  right 

(a)  McGregor  v.  DorerA  Deal  Ry,  897,  24  L.  J.  Q.  B.  105. 

Co.  16  Q.  B.  618»  22  K  J.  Q.  B.  69.  (6)  Loid  llatherley,  L.  K.  7  H.  L. 

See  per  Erie,  J-,  in  Mayor  of  Nor-  at  p.  684. 

feck  T.  Norfolk  Ry,  Co.  4  £.  &  K  (r)  See  L.  R.  9  Ex.  270,  291. 
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Selection 
of  autho- 
rities. 


to  assume  that  its  f  ands  are  not  pledged  to  pay  for  making  a 
railway  in  Spain  or  Belgium,  and  it  is  the  same  if  dealing  with 
it  as  a  stranger  I  lend  money  or  otherwise  give  credit  to  it. 
Accordingly  the  provisions  of  the  Companies  Act,  1862,  are  to 
be  considered  as  having  been  enacted  in  the  interests  of  "  in  the 
first  place,  those  who  might  become  shareholders  in  succession  to 
the  persons  who  were  shareholders  for  the  time  being;  and 
secondly,  the  outside  public,  and  more  particularly  those  who 
might  be  creditors  of  companies  of  this  kind  "  (a).  The  House 
of  Lords  has  unanimously  decided  (after  an  equal  division  of 
opinion  in  the  Court  of  Exchequer  Chamber)  that  by  the  general 
scheme  and  on  the  true  construction  of  the  Act  a  company 
registered  under  it  is  forbidden  to  enter,  even  with  the  unani- 
mous assent  of  the  shareholders  for  the  time  being,  into  a  con- 
tract foreign  to  its  objects  as  defined  in  the  memorandum  of 
association  (h). 

We  may  now  give  some  specimens  of  the  authorities,  showing 
how  the  three  distinct  topics  of  the  powers  of  corporations  as  such 
(a),  and  the  application  to  them  of  {/S)  the  rules  of  partnership 
and  (y)  the  principles  of  public  policy,  have  been  treated,  some- 
times together  and  sometimes  separately.  "Wo  shall  endeavour 
to  arrange  our  citations  in  an  order  approximately  following 
that  in  which  these  topics  have  been  mentioned,  according  as 
one  or  the  other  is  most  prominent :  a  precise  division  would  bo 
impossible  without  breaking  up  passages  from  the  same  judgment 
into  many  fragments,  but  we  shall  use  the  indicating  letters 
{a  /^  y)  to  call  attention  to  the  presence  of  the  special  class  of 
considerations  respectively  denoted  by  them  in  this  place.  And 
it  may  be  observed  that  some  of  those  dicta  which  seem  most 
strongly  to  adopt  on  the  first  head  the  theory  of  limited  special 
capacities  occur  in  the  immediate  neighbourhood  of  statements 
coming  under  one  or  both  of  the  other  heads,  which  in  all  pro- 
bability have  had  an  appreciable,  though  it  may  be  an  unde- 
signed operation  in  modifying  the  form  of  their  expression. 

Capacities       Capacities  i^idd^nt  to  i7icorporatum  generally.    Resolution  of  Ex. 

incident  to  ch.  in  the  case  of  Sutton's  HosmtaL  10  Co.  Rep.  306  j— 
incorpora-  ^       '  ^ 

(a)  Lord  Caims,  L.  R.  7  H.  Ti.  Co*  v.  Rkhe,  L.  R.  7  H.  L.  653  ;  in 
at  p.  667.  Ex.  and  Ex.  Ch.  L.  R.  9  Ex.  224, 

(6)  AMury  Ry,  Carriage  <t-  Iron      249. 
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"  When  a  corporation  is  duly  created  all  other  incidenti;  are  tarite  tlon.  Sut- 
annexed  .  .  .  and  therefoTe  divers  clauses  subBequent  in  the  ^y*  ^^^' 
charter  are  not  of  necessity,  but  only  declaratory,  and  might  well 
have  been  left  out.  As,  1.  by  the  same  to  have  authority,  ability, 
and  capacity  to  purchase ;  but  no  clause  is  addt'd  that  they  may 
alien  &c  and  it  need  not,  for  it  is  incident.  2.  To  sue  and  be  sued, 
implead  and  be  impleaded.  3.  To  have  a  seal,  &c. ;  that  is  alw 
declaratoiy,  for  when  they  are  incorporated  they  may  make  or  ii«e 
what  seal  they  will.  [So  Shepp.  Touchst.  57  : '  although  it  Ik»  a  cor- 
poration that  doth  make  the  deed,  yet  they  may  seal  with  any  other 
seal  besides  their  common  seal,  and  the  deed  neyer  the  worse.*]  4. 
To  restrain  them  from  aliening  or  demu^ing,  but  in  a  certain  form  ; 
that  is  an  ordinance  testifying  the  King's  desire,  but  it  is  but  a 
precept  and  doth  not  bind  in  law." 

This  resolution  does  not  seem  to  have  l>een  very  material  to  the 
decLsion  of  the  case,  but  anything  reported  by  Coke  is  by  inveterate 
custom  exempt  from  criticism  of  this  kind  ;  moreover  it  is  supported 
by  the  opinion  of  Hobart,  C.  J.,  who  says  that  a  power  to  make  by- 
laws, though  given  by  a  special  clause  in  all  incorporations,  is  need- 
less ;  ''  for  I  hold  it  to  be  included  by  law  in  the  very  act  of  incor- 
porating, as  is  also  the  power  to  sue,  to  purchase,  and  the  like." 
(Hob.  211,  pi.  268).  This  very  positive  statement  was  all  but  lost 
sight  of  in  modem  cases  (a)  till  it  was  cited  by  Blackburn,  J.,  in 
Biche  V.  Ashbury  Ry.  Carriage  Co.,  L.  R  9  Ex.  263-4  :— 

^  This  seems  to  me  an  express  authority  that  at  common  law  it  is 
an  incident  to  a  corporation  to  use  its  common  seal  for  the  purpose 
of  binding  itself  to  anything  to  which  a  natural  person  could  bind 
himself,  and  to  deal  with  its  property  as  a  natural  person  might  deal 
with  his  own.  And  further  that  an  attem})t  to  forbid  this  on  the 
part  of  the  King,  even  by  express  negative  words,  does  not  bind  at 
law  (/>).  Nor  am  I  aware  of  any  authority  in  conflict  with  this  case. 
.  .  .  .  I  take  it  that  the  true  rule  of  law  is  that  a  corporation  at 
Common  Law  has^  as  an  incident  given  by  law,  the  same  power  to 
contract,  and  subject  to  the  same  restrictions,  that  a  natural  person 
has.  And  this  is  important  when  we  come  to  construe  the  statutes 
creating  a  corporation." 

We  must  now  shortly  trace  the  growth  of  the  doctrine  of  specuil  Growth  of 
crt^ciiUs  in  Colman  v.  Eastern  Counties  Ry.  Co,,  10  Beav.  1,  and  *^®  ^"'  ^ 
similar  cases.    The  subject  was  novel,  many-sided,  and  embarrassing ;  trine  in 

(a)  It  K  died  by  Erie,   J.,  in  violation  of  the  conditionB  of  the 

RoOodc  V.  N.  Staffordshire  Ry.  Co.  charter  is  not  void,  but  the  Crown 

4  E.  ft  B.  798,  819,  24  L.  J.  Q.  B.  has  a  remedy  by  proceeding  by  set. 

225.  /«•    for  the  repeal  of  the    letters 

(A)  That    is,   a   corporate  act  in  patent,  see  ib.  p.  264. 

If   2 
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modem  Paxliament  was  called  on  to  make  and  the  Courts  to  construe  sta- 
**™**^  tutory  powers  and  provisions  the  like  of  which  had  seldom  if  ever 
been  made  or  construed  in  earlier  times  ;  and  so  many  new  points 
arose  for  legislative  precaution  and  judicial  discussion,  and  it  took  so 
much  time  and  labour  to  disentangle  them,  that  it  never  occurred  to 
anybody  to  think  that  the  Common  Law  could  have  anytliing  of 
importance  to  say  to  the  matter.  Indeed,  to  speak  plainly,  it  is  clear 
enough  that  Parliament  had  forgotten  all  about  the  Sutton^s  Hospital 
case,  and  perhaps  it  is  not  surprising  that  the  Courts  did  not  re- 
member it. 

£**^*5  *'•       ^^  Colman  v.  E.  C,  By.  Co,  the  suit  was  by  a  shareholder  to 

E  C  Ev  . 

Co  and      r^s^iJi  the  company  and  its  directors  from  applying  its  funds  in 

other  cases  promoting  a  steam-packet  company  in  connexion  with  the  railway. 

in  equity.  Injunction  granted*  Lord  Langdale  in  the  course  of  his  judgment 
spoke  of  the  exercise  of  a  railway  company's  powers  as  a  matter 
affecting  public  rights  and  interests,  and  therefore  to  be  looked  into 
with  more  vigilance  than  the  conduct  of  an  ordinary  partnerslnji, 
and  observed  how  desirable  it  was  that  the  property  of  railway  com- 
panies should  be  secure  from  being  pledged  to  unauthorized  specu- 
lations, so  that  investment  in  them  might  be  prudent  [y\.  He 
further  expressed  his  dear  opinion  **  that  the  jwwers  which  are 
given  by  an  Act  of  Parliament,  like  that  now  in  question,  extend 
no  farther  than  is  expressly  stated  in  the  Act,  or  is  necessarily  and 
properly  required  for  carrying  into  effect  the  undertaking  and  works 
which  the  Act  has  expressly  sanctioned.  .  .  They  [the  company] 
have  the  power  to  do  all  such  things  as  are  necessary  and  proj>er  for 
the  purpose  of  carrying  out  the  intention  of  the  Act  of  Parliament, 
but  they  have  no  power  of  doing  anything  beyond  it.** 

Salomons  v.  Laiiigy  12  Beav.  339,  also  before  Lord  Langdale,  was 
a  suit  by  a  shareholder  to  restrain  the  London,  Brighton,  and  South 
Coast  Ry.  Co.,  which  was  already  lawfully  possessed  of  many  shares 
in  the  Direct  London  and  Portsmouth  Co.,  from  taking  up  more 
shares  in  that  company  and  otherwise  assisting  it  out  of  the  South 
Coast  Co.'s  funds.  The  M.R.  said :  "  A  railway  company  incorpo- 
rated by  Act  of  Parliament  is  bound  to  apply  all  the  moneys  and 
property  of  the  company  for  the  purposes  directed  and  provided  for 
by  the  Act,  and  for  no  other  pur^jose  whatever."  He  went  on  to  my 
that  any  surx)lu8  after  the  purposes  of  the  Act  are  fulfilled  belongs 
to  the  sharchohlers  as  dividend  and  cannot  be  disposed  of  against  the 
will  of  any  shareholder  [fi],  "  Any  application  of  or  dealing  with 
.  .  any  funds  or  money  of  the  company  .  .  in  any  manner 
not  distinctly  authorized  by  the  Act,  is  in  my  opinion  an  illegal  ap- 
plication or  dealing  "  (p.  362).    In  a  later  stage  of  the  case  (pp.  377, 
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3S2)  he  spoke  of  the  arrangement  between  the  two  companies  an 
'*  firaiid  a^inst  the  le^Uture,  who  gave  them  their  powers  for  pur- 
poses entirely  different'*  [7].  The  case  of  Cohefi  v.  ff^UJhinton  (12 
Beav.  125,  138,  1  Mac.  &  G.  481),  which  arose  out  of  the  mme  leriei* 
of  transactiens,  decided  that  a  railway  company  is  bonnd  not  only  to 
make  nothing  different  from  what  Parliament  intended  it  to  make, 
but  to  make  nothing  leas  than  the  whole :  abandoning  a  maU'rial 
port  of  the  scheme  is  in  fact  equivalent  to  substituting  a  different 
scheme  (cp.  Hodgson  r.  Earl  of  Pouris,  1  D.  M.  G.  6). 

In  Bagskaw  v.  Ecai  Union  Ry.  Co.  (7  Ha.  114)  it  was  laid  down 
that  capital  raised  under  an  Act  of  Parliament  for  a  specific  purpot<e 
defined  by  the  Act  cannot  be  applied  by  directors  (and  probably  not 
by  the  unanimous  assent  of  the  shareholders)  to  any  other  purpose 
than  such  as  the  company's  general  funds  might  be  applied  to  [7] : 
in  the  Court  of  Appeal  (2  Mac.  &  G.  389)  the  case  was  put  more  on 
the  ground  of  the  individual  shareholder's  right  to  have  his  money 
applied  only  to  the  specific  purpose  for  which  he  advanced  it  [i9]. 

In  the  8ul)8equent  cases  of  Beman  v.  RuffortJ,  1  Sim.  N.  S.  550 
(Lord  Cranworth,  V.-C.)  and  (L  A'.  Railway  Co.  v.  E.  C,  Railway  Co., 
9  Ha.  306  (Turner,  Y.-C),  the  point  is  that  the  statutory  incorpora- 
tion of  a  railway  company  imposes  on  it,  with  reference  to  the  interests 
of  the  public  [7],  a  positive  duty  of  maintaining  and  working  its  line, 
and  it  must  not  enter  into  any  agreement  that  amounts  to  a  delega- 
tion or  abandonment  of  this  duty  (a) ;  in  Beman  v.  Rufford,  however, 
the  strong  expression  occurs  that, ''  on  the  principle  that  has  l>een  so 
often  laid  down,  this  Court  will  not  tolerate  that  parties  having  the 
enormous  powers  which  railway  companies  obtain  [7]  should  apply 
one  farthing  of  their  funds  in  a  way  which  differs  in  the  slightest 
degree  from  that  in  which  the  legislature  has  provided  that  they 
»hall  be  applied  "  (p.  565).  The  remarks  of  the  Lord  Justice  Turner 
in  the  later  case  of  Skretcfbury  <fc  Birmingham  Ry.  Co.  v.  Z.  <fc  N.  W. 
Ry.  Co.,  4  D.  M.  G.  115,  132  are  less  strong ;  in  Simpson  v.  West- 
minster Palace  Hotel  Co.,  2  D.  F.  J.  141,  a  dissenting  shareholders' 
suit,  he  seems  to  confine  himself  to  the  power  of  a  meeting  to  bind 
the  minority  on  partnership  principles  [/3]. 

We  have  dwelt  so  far  on  these  decisions  in  this  place  (though  one 

or  two  of  them  do  not  even  in  their  language  really  postulate  the 

doctrine  of  limited  special  capacities)  because  they  had  mucli  weight 

in  Ea^  Anglian  Railways  Co.  v.  E.  C.  Railway  Co.,  11  C.  B.  775,  Eart  An- 

21  L.  J.  C.  P.  23,  which  for  some  time  was  treated  as  a  leading  case,  ^^^  ^"^* 

and  was  the  chief  obstacle  to  the  restoration  of  the  common  law  fto.,  at  com- 
mon law 

(a)  As  a  lease  of  the  undertaking,  and  control  of  the  line  to  another 
or  grant  of  cee/tmre  running  powers      company. 
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doctrine  of  **  general  capacity."  Thiit  was  in  effect  the  case  of  an 
agreement  by  one  railway  company  to  promote  the  undertaking  of 
another.  The  Couil  said  :  "  It  is  clear  that  the  Defendants  have 
a  limited  authority  only,  and  ai*e  a  corporation  only  for  the  purpose 
of  making  and  maintaining  the  railway  sanctioned  hy  the  Act,  and 
that  their  funds  can  only  be  applied  for  the  purj^oses  directed  and 
l^rovided  for  by  the  statute."  (Nor  does  it  matt^ir  that  an  application 
of  funds  not  authorized  by  the  Act  is  expected  to  be  for  the  profit  of 
the  line.)  "They  are  a  cori)oration  only  for  the  purpose  of  making 
and  maintaining  the  Eastern  Counties  Kailway.  Every  proprietor 
when  he  tiikes  shares  has  a  right  to  expect  that  the  conditions  upon 
which  the  Act  was  obtained  will  be  performed  ,  .  .  the  public 
also  has  an  interest  in  the  proper  administration  of  the  powers  con- 
ferred by  the  Act  [7].  ...  If  the  company  is  a  corporation  only 
for  a  limited  purpose,  and  a  contract  like  tliat  under  discussion  is  not 
within  their  authority,  the  assent  of  all  the  shareholdei^  to  such  a 
conti-act  [/3],  though  it  may  make  them  all  personally  liable  to  per- 
form their  contract,  would  not  bind  them  in  their  corporate  capacity 
or  render  liable  theii*  corporate  funds.*'  This  was  followed  by  Mac- 
gregor  v.  Dover  and  Deal  licdlway  Co,  (in  Ex.  Ch.)  18  Q.  B.  618,  22 
L.  J.  Q.  B.  69.  The  plaintiff  in  error,  the  Chairman  of  the  South 
Eastern  Railway  Co.  had  undertaken  that  his  company  should  gua- 
rantee certain  parliamentary  expenses  of  tlie  Dover  and  Deal  Com- 
pany. Held,  on  the  authority  of  the  last  case,  that  the  agreement 
was  void  as  an  attempt  to  bind  the  S.  E.  Company  to  do  an  act 
which  to  the  knowledge  of  both  parties  would  be  illegal;  *'  not  merely 
an  act  which  they  have  no  power  to  do,  but  an  act  contrary  to  public 
policy  and  the  provisions  of  a  public  Act  of  Parliament "  [7]. 

In  Hart  v.  Eastern  Union  Ry,  Co.,  7  Ex.  246,  21  L.  J.  Ex.  97,  in 
Ex.  Ch.  8  Ex.  116, 22  L.  J.  Ex.  20,  it  was  even  contended,  but  without 
success,  that  when  a  company  was  empowered  by  its  Act  to  borrow 
money  on  debentures,  there  was  no  right  of  action  on  such  debentures 
because  the  Act  had  no  words  expressly  giving  it,  and  provided 
another  special  remedy  in  certain  events.  Cp.  Slarh  v.  HighgaU 
Archway  Co.,  5  Taunt.  792. 

Reaction         But  this  doctrine  did  not  long  pa.ss  unquestioned.    The  theory  of 

in  South     general  capacity  was  upheld  in  *S'.  Yorkshire  Rt/.  £  River  Dun  Co.  v. 

1l7^1^J  G.  N.  Ry.  Co.,  9  Ex.  55,  22  L.  J.  Ex.  305.     The  action  Wiis  on  an 

G.  N.  R.     agreement  that  the  defendant  company  should  have  the  use  of  the 

Co.    Judg-  plaintiff  company's  line  for  carrying  coal  for  21  years,  paying  tolls  on 

Parke^B     ^  scheme  framed  to  secure  to  the  plaintiff  comjjany  a  dividend  varj-ing 

with  the  quantity  of  coal  carried.  The  defendant  company  pleaded  that 

the  agreement  was  unauthorized  and  void.     The  arguments  turned  a 

good  deal  on  the  cjuestion  whether  these  payments  were  such  **  tolls  " 
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as  contemplated  by  the  Railways  ClanscB  Consolidation  Act,  and  on 
tliat  ground  the  decision  in  favour  of  the  agreement  was  affirmed  in 
the  Exchec^uer  Chamber  (9  Ex.  642),  nothing  being  said  on  the 
general  doctrine.  In  the  Court  below  Parke,  B.,  afterwards  Lonl 
Wensley dale, expressed  bis  opinion  that  as  a  corpomtion  the  defendants 
had  power  to  do  all  things  connected  with  the  management  of  the 
concern  unless  prohibited  by  the  Act  of  Parliament  (9  Ex.  67)  and 
that  the  contract  was  prima  facie  bindlDg,  and  must  l)e  enforced  if  it 
could  not  be  made  out  that  it  was  forbidden  by  the  Act  (9  Ex.  88, 
22  L.  J.  Ex.  315).  The  classiad  passage  of  his  judgment,  as  it  may 
now  fairly  be  called,  is  as  follows  : 

**  GeneiaUy  speaking,  all  corporations  are  bound  by  a  covenant 
under  their  corporate  seal  properly  affixetl,  wliich  is  a  legal  mode  of 
expressing  the  will  of  the  entire  body,  and  are  bound  as  much  as  an 
individual  is  by  liis  deed.  Contracts  with  partnerships  stand  u\Hm  a 
different  footing.  They  relate  to  the  power  of  one  member  of  a 
partnership  to  bind  another,  and  constitute  a  branch  of  the  law  of 
principal  and  agent  In  partnershipB,  where  all  the  meml)en  do  not 
concur  in  a  contract  (as  often  they  do  not)  one  partner  may  bind  the 
other  in  all  contracts  within  the  scope  of  their  ordinary  partnership 
dealings.  In  those  beyond,  the  individual  partners  making  the 
contract  are  bound,  not  the  other  partners,  fiut  corporations,  which 
are  creations  of  law,  are,  when  the  seal  is  properly  affixed,  bound 
just  as  individuals  are  by  their  own  contract^,  and  as  much  as  all  the 
members  of  a  partnership  would  be  by  a  contract  in  wluch  all  con- 
curred. But  where  a  corporation  is  created  by  an  Act  of  Parliament 
for  particular  purposes  with  special  powers,  then  indeed  another 
question  arises.  Their  deed,  though  under  their  corporate  seal,  and 
that  regularly  affixed,  does  not  bind  them  if  it  appears  by  the  expreas 
provisions  of  the  statute  creating  the  corjwration,  or  by  necessary  or 
reasonable  inference  from  its  enactments,  that  this  deed  was  ultra 
vires — ^that  is,  that  the  legislature  meant  that  such  a  deed  should  not 
be  made." 

This  is  adopted  by  Blackburn,  J.,  in  Ids  judgment  in  Taylor  v.  His  view 
Chichester  db  Midhurst  Railway  Co.,  L.  R.  2  Ex.  366,  383.    In  the  »d«pt«l  in 
Exchequer  Chamber  Blackbuan  and  Willes,  J  J.,  were  a  dissenting  ^^g^**"^'^ 
minority  :  the  decision  of  the  majority  was  reversed  in  the  House  of 
Lords,  L.  B.  4  II.  L.  628,  but  on  the  ground  that  the  agreement  then 
in  question  was  clearly  within  the  company's  ordinary  and  proper 
business,  so  that  no  shareholder  could  have  objected  to  the  directoi-s 
entering  into  it,  and  thus  the  more  general  question  was  left  at  hirge. 
The  judgments  of  the  dissenting  judges  below  remain  entitknl  to 
considerable  weight :  and,  at  all  events,  in  the  words  of  Blackburn, 
J.y  **  Lord  Wensleydale's  mode  of  stating  the  proposition  has  been 
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adopted  as  expressing  the  true  doctrine,  by  the  Court  of  Queen's 
Bench  in  Chamhers  v.  Manch^ter  <Jb  Milford  Railteay  Co.,  6  B.  &  S. 
588  ;  33  L.  J.,  Q.  B.  268  ;  by  the  Court  of  Common  Pleas  in  SoxU/i 
Wales  Railway  Co.  v.  Redmond,  10  C.  B.  N.  S.  675  [see  per  Erie,  C. 
J.,  at  p.  682]  ;  by  the  Court  of  Exchequer  in  Bateman  v.  Mayor,  d-c, 
of  AMonunder-Lyne,  3  H.  &  N.  323 ;  27  L.  J.,  Ex.  458  [where, 
however,  one  member  of  the  court  could  not  get  over  tlie  East 
Anglian  case,  though  personally  not  approving  it] ;  by  Lord  Cran- 
worth,  C,  in  delivering  the  judgment  in  the  House  of  Lonls  in 
Skreiculnwy  <&  Birmingham  Raihoay  Co,  v.  N.  W.  Raihvay  Co.,  6  H. 
L.  113." 


SUte. 
ments 
of  the  law 
to  same 
e£fect  in 
House  of 
Lordii. 


Lord  Cranworth's  remarks  must  bo  specially  cited. 

"  PHma  facie  corporate  bodies  are  bound  by  all  contracts  under 
their  common  seal.  When  the  Legislature  constitutes  a  corporation 
it  gives  to  that  body  prima  facie  an  absolute  right  of  contracting. 
But  this  prima  facie  right  does  not  exist  in  any  case  where  the 
contract  is  one  which,  from  the  nature  and  object  of  the  incor* 
poratioi^,  the  corporate  body  is  expressly  or  impliedly  prohibited 
from  making ;  such  a  contract  is  said  to  be  %dtra  vires  (a).  And  the 
question  here,  as  in  similar  cases,  is  whether  there  is  anything  on 
the  face  of  the  act  of  incorporation  which  expressly  or  impliedly 
forbids  the  making  of  the  contract  sought  to  be  enforced"  (p.  135). 

The  actual  ground  of  decision  was  that  in  this  case,  whether  the 
contract  was  valid  or  not,  the  time  had  not  anived  at  which  it  was 
to  take  effect. 

Moreover  Lord  Wensleydale  was  enabled  to  repeat  his  opinion 
even  more  distinctly  in  the  House  of  Lords  :  Scottish  N,  E,  RaUtoay 
Co,  v.  Stewart,  3  Macq.  382,  415  (and  see  per  Willes,  J.,  L  R.  2  Ex. 
390-1). 

"There  can  l)e  no  doubt  that  a  coi-poration  is  fully  capable  of 
binding  itself  by  any  contract  under  its  common  seal  in  England 
and  without  it  in  Scotland,  except  when  the  statutes  by  which  it  is 
create«l  or  regulated  expressly  or  by  necessary  implication  prohibit 
such  contract  between  the  parties.  Prim^  facie  all  its  contracts  ai^e 
valid,  and  it  lies  on  those  who  impeach  any  contract  to  make  out 
that  it  is  avoided.*' 

Lord  St.  Leonartls  took  the  same  view  in  E.  C.  Ry.  Co.  v.  Hawkes 
in  the  Court  of  Chancery  (see  1  D.  M.  G.  737,  752,  759  -60),  and  still 
more  clearly  in  the  House  of  Lonls  (5  H.  L.  C.  331). 

*'  The  appellants  as  a  corporation  have  all  the  powers  incident  to 


(a)  This  t(irm,  if  restricted  to  the 
definition  here  given  of  it,  is  harm- 
less and  possibly  convenient ;  but  it 


has  become  so  ambiguous  by  less 
accurate  usage  that  we  prefer  to 
avoid  it 


^  ^ 
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a  corporation  except  so  far  as  they  are  restnuned  by  their  act  of 
incorporation.  Directors  cannot  act  in  opposition  to  the  purpose  for 
wMch  their  company  was  inooiporated  [7],  Tint  short  of  that  they 
may  bind  the  body  just  as  [the  proper  officers,  &c.,  of]  corporations 
in  genciul  may  do  '*  (p.  373).  Again,  ^  the  safety  of  men  in  their 
daily  contracts  reqnires  that  this  doctrine  of  ultra  vires  shonld  1)c 
confinetl  within  narrow  bounds"  (p.  371).  He  further  stated  the 
eifect  of  tlii.s  and  other  shortly  preceding  decisions  of  the  House  of 
Lords  (which  however  do  not  much  illustrate  our  particular  subject), 
as  being  to  '*  place  the  powers  and  liabilities  of  directors  and  their 
companies  in  making  contracts  and  in  dealing  with  third  parties  upon 
a  safe  and  rational  footing.  They  do  not  authorize  directors  to  bind 
their  companies  by  contracts  foreign  to  the  purposes  for  which  they 
were  established,  but  they  do  hold  companies  bound  by  contracts 
duly  entered  into  by  their  directors  for  purposes  which  they  have 
treated  as  within  the  objects  of  their  Acts,  and  which  cannot  clearly 
be  shown  not  to  fall  within  them  "  (p.  381,  and  see  L.  R  9  Ex.  389). 
This  case  is  the  more  important  inasmuch  as  it  was  one  of  specfio 
performance  of  a  contract  to  purchase  land  and  pay  a  sum  of  money 
as  compensation  and  damages,  and  the  contract  was  enforced  notwith- 
standing that  in  the  result  the  land  was  not  wanted  by  the  company. 

The  doctrine  was  also  discussed  by  Erie,  J.,  in  Mayor  of  Nondeh  v.  Opinion  of 
Norfolk  Ry.  Co.,  4  E.  &  B.  397,  24  L.  J.  Q.  B.  105  (a  case  where  there  *'^*»  •'• 
was  an  extraordinary  division  of  opinion  in  the  Court  on  the  questions 
actually  before  them,  and  especially  whether  the  particular  contract 
was  or  was  not  unlawful  tn  itsdf).  He  thought  the  true  view  to  l)e 
that  corporations  were  prohibited  by  implication  only  from  using 
their  parliamentary  powers  in  onler  to  defeat  the  purposes  of  incor- 
poration, and  criticized  the  judgment  in  the  East  Anglian  case  as  too 
wide  (4  £.  &  B.  415,  24  L.  J.  Q.  B.  112) :  and  he  carefully  pointe<l 
out  the  danger  of  overlooking  the  differences  l)etween  a  dissenting 
shareholder's  suit  in  equity  aii<l  an  action  by  a  stranger  against  the 
corporate  )x)dy  (4  K  <b  B.  419,  24  L.  J.  Q.  B.  113).  The  same  learned 
judge  further  said  in  Bostock  v.  N,  Staffordshire  Ry,  Co,y  4  £.  &  B. 
798,  819,  24  L.  J.  Q.  B.  225, 231,  (this  however  was  not  a  case  of  con- 
tract), citing  in  the  8uUon*s  Hospital  cose,  "  By  common  law  the 
creation  of  a  corporation  conferred  on  it  all  the  rights  and  liabilities 
in  respect  of  property,  contracts,  and  litigation,  which  existence  con- 
fers on  a  natural  subject,  modified  only  by  the  formalities  required  for 
expressing  the  will  of  a  numerous  body.  .  .  .  Those  of  its  rights 
and  liabilities  which  are  unaffected  by  statute  exist  as  at  common 
law." 

Turning  to  recent  cases  in  courts  of  equity,  we  find  marked  signs  Recent 

of  an  a1:)andonment  of  their  earlier  view,  and  adhesion  to  the  doctrine  ^***'  ^ 

equity. 
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of  general  capacity.  In  considering  the  power  of  building  societies 
(which  were  statutory  quasi-corporations  ;  see  now  the  Act  of  1874, 
37  &  38  Vict.,  c.  42),  to  borrow  money,  the  question  has  been  treated 
on  all  hands  as  being  not  whether  the  borrowing  of  money  was 
exprcsidy  or  necessarily  permitted  by  the  statute,  but  whether  it  was 
forbidden  or  clearly  repugnant  to  the  constitution  and  objects  of  the 
society  :  Laing  v.  Reed,  5  Ch.  4  ;  Ex  'parte  Williamson,  ib.  309  (not- 
withstanding the  wording  of  the  head-note  in  the  latter  case,  see 
p.  312). 

And  in  Ex  parte  Birmingham  Banking  Co.,  6  Ch.  83,  the  Court  of 
Append  held  without  hesitation  that  an  incorporated  company  can 
prima  facie  mortgage  any  part  of  its  property,  and  this  as  well  for  an 
existing  debt  as  for  a  new  loan.  Tlie  articles  of  association  authorize*! 
borrowing  on  mortgage,  but  the  Lords  Justices  did  not  stop  to  discuss 
whether  this  would  or  would  not  include  a  mortgage  to  secure  pre- 
existing debt^j  (a),  resting  this  part  of  their  decision  on  the  general 
power  of  a  body  cor[)orate  to  "  hold  proi)erty  and  dispose  of  it  as 
freely  as  an  individual,  unless  it  ia  specially  prohibited  from  so 
doing  "  (James,  L.  J.,  at  p.  87).  One  may  also  refer  to  the  view  taken 
by  Turner,  L.  J.,  that  the  affinnative  provisions  of  the  Comiwinies 
Clauses  Act  do  not  exclude  other  modes  of  contracting  :  JFiUon  v. 
West  Hartlepool  By.  Co.,  2  D.  J.  S.  475,  496. 

Richer.  Lastly,  we  have  the  doctrine  of  general  capacity  deliberately 

Ashbury,  adopted  by  the  whole  Court  of  Exchequer  Chamber  in  Itiche  v. 
E^'  Ch*  ^  ^''^^"^  ^y-  (^'(^rriage  Co.,  L.  R.  9  Ex.  254,  sqq.  The  division  of 
the  Court  was  confined  to  the  questions  (i)  whether  a  company 
formed  under  the  Companies  Act,  1862,  is  forbidden  to  undertake 
business  substantially  beyond  its  objects  as  defined  in  the  memo- 
randum of  association  and  (ii)  whether,  apart  from  this,  an  assent  of 
all  the  shareholders  could  in  this  case  be  inferred  in  fact.  The 
decision  of  the  House  of  Lords  (L.  R.  7  H.  L.  653)  disposes  of  these 
questions  without  touching  the  general  doctrine. 

Application  of  doctrines  of  partnership  and  age^ncy. 

Applica-         -A.  case  in  which  this  view  appears  most  clearly,  and  indeed  exclu- 
tion  of        sively,  is  Simpson  v.  Denison,  10  Ha.  51.    The  suit  was  instituted  by 
^^Jf^^'      dissentient  shareliolders  to  restrain  the  caiTying  out  of  an  agreement 
Simpaon  ».  between  their  company  (the  Great  Northern)  and  another  railway 
Denison.     company,  by  which  tlie  Great  Northern  was  to  take  over  the  whole 
of  that  company's  traffic,  and  also  to  restrain  the  application  of  the 
funils  of  the  Great  Northern  Company  for  obtaining  an  Act  of  Par- 
liament to  ratify  such  agreement.    The  V.-C.  Turner  treated  it  as  a 
pure  question  bf  paitnership  :  **  How  would  this  case  have  stood  "  he 

(a)  As  to  which  see  Inns  of  CouH  Hotel  Co,,  6  £q.  82. 
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says  in  the  first  ]»ragTaph  uf  the  judgment  ^  if  it  had  Leen  the  caso 
of  an  ordinary  limited  partnership  \ "    The  Railways  Chiases  Con- 
solidation Act  became  in  thid  view  a  sttitutory  form  of  partnership 
articles*,  to  which  every  shareholder  must  be  taken  to  have  absented  : 
and  the  general  ground  of  the  decu^ion  was  that  *'  no  majority  con 
authorize  an  api>lication  of  partnership  funds  to  a  piiriK>8e  not  war- 
Rmted  by  the  partnership  contract.*'     For  the  purj)0se  of  the  case 
befure  the  Court  this  imaloj^y  was   perfectly  legitimate  ;  and  the 
dijssent  expressed  by  Piirke,  B.  (in  S<ntih  Yorkshire^  dx,  Co.  v.  (r,  X. 
li.  Co,  9  Ex,  88,  22  L.  J.  Ex.  315),  muist  be  considered  only  as  a 
warning  against  an  unrjualified  exteu:^ion  of  it  to  questions  between 
the  corporate  l)ody  and  strangers.     The  rule  comes  out,  if  jwssible.  Statement 
even  more  clearly  in  Pickeniig  v.  Stephenson^  14  E^.  322,  340,  where  ^jj  *:^™** 
it  is  thus  set  forth  by  Wickens,  V.-C.    "  The  principle  of  jurispru-  Pickering 
dence  which  I  am  asked  here  to  ai>ply  Lj  that  the  goveniing  Ixxly  of  <••  Stephen- 
a  corporation  that  is  in  fiict  a  trading  partnership  cannot  in  general  '^°* 
u^e  the  funds  of  the  community  for  any  purpose  other  than  those  for 
which  they  were  contributed.     By  the  governing  body  I  do  not  of 
course  mean  exclusively  either  directors  or  a  general  council  (*/), 
but  the  ultimate  authority  within  the  society  itself,  which  would 
ordinarily  be  a  majority  at  a  general  meeting.    According  to  the 
principle  in  (question  the  special  powers  given  either  to  the  directors 
or  to  a  majority  by  the  statutes  or  other  constituent  docimienU  of 
the  association,  however  absolute  in  terms,  are  always  to  be  construed 
as  subject  to  a  paramount  and  inherent  restriction  that  they  arc  to 
be  exercised  in  subjection  to  the  si)ecial  purposes  of  the  original  l>ond      / 
of  association." 

It  Li  to  be  obser\'ed  that  tliis  ptissage  contains  no  indication  of.     f 
opinion  on  the  extent  to  which  a  corporation  may  be  Ijouud  by  tb^  ' 
unanimous  assent  of  its  members. 

Any  dissenting  shareholder  mwy  call  for  the  assL&tance  of   the  Ritrhts  of 
Court  to  restrain  unconstitutional  acts  of  the  governing  botly,  but  he  diasentixig 
must  do  so  in  his  proper  capacity  and  interest  as  a  shareholder  and  f**f^* 
partner.     If  the  Court  can  see  that  in  fact  he  represents  some  other 
interest,  and  has  no  real  interest  of  his  own  in  the  action,  it  will  not 
listen  to  him  ;  as  when  the  proceedings  are  tiiken  by  the  <lirection  of 
a  rival  company  in  whose  hands  the  nomimil  plaintiff  is  a  mere 
pn]>|)et,  and  which  indemnifies  liim  against  costs :  Forrest  v.  Man- 
chests  j  <&c.y  By.  Co, J  4  D.  F.  J.  126  :  so  where  the  suit  Wiis  in  fact 
instituted  by  the  plaintiff's  solicitor  on  grounds  of  i>ersonal  hostility, 
Robson  V.  DodiUy  8  Eq.  3()1.     But  if  he  has  any  real  interest  and  is  pro- 
ceeding at  his  own  risk  he  is  not  disqualified  from  suing  by  the  fact 

(a)  Beferring  to  the  peculiar  constitution  of  the  company  then  in  question. 
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that  he  lias  collateral  motive»v,  or  is  nctin*;  on  the  suggestion  of 
strangers  or  enemies  to  the  company,  or  even  has  at-qiiired  his  interest 
for  the  purpose  of  instituting  the  suit  :  Colnian  v.  E,  C.  Ry,  Co.  supra  ; 
Seaion  v.  Gra)it,  2  Ch.  459 ;  Bloxim  v.  Metrop,  Ry,  Co.,  3  Ch.  337. 
Partira  to  As  a  rule  the  plaintiff  in  actions  of  this  kind  sues  on  l)ehalf  of  liini- 
**^"^"'  self  and  all  other  shareholders  whose  interests  are  identical  with  his 
own  ;  but  there  seems  to  be  no  reason  why  he  should  not  sue  alone 
in  those  cases  where  the  act  complained  of  cannot  l)e  ratified  at  all, 
or  can  be  ratified  only  by  the  unanimous  assent  of  the  sliareholders  ; 
Iloole  V.  G.  W.  Ry,  Co.,  3  Ch.  262.  There  is  another  chiss  of  cases 
in  which  abuse  of  corporate  powers  or  authorities  is  complained  of, 
but  the  particular  act  is  within  the  competence  of,  and  may  be 
affirmed  or  disaffirmed  by  "  the  ultimate  authority  within  the  society 
ib<elf "  (in  the  words  of  Wickens,  V.-C,  just  now  cited),  and  there- 
fore the  corporation  itself  is  prima  facie  the  proper  plaintiff.  See 
Lindley  2.  935  sqq.  Oray  v.  Lewi*,  8  Ch.  1035,  1061  ;  MacDoitgaU  v. 
Gardvier,  10  Ch.  606, 1  Ch.  D.  13, 21  ;  Riisaell  v.  WakeJUld  JFatertcorks 
Co,,  20  Eq.  474.  **  The  majority  are  the  only  jpersons  who  can  com  - 
plain  that  a  thing  which  they  are  entitled  to  do  has  been  done 
irregularly"  (a).  The  exception  is  when  a  majority  have  got  the 
government  of  the  corporation  into  their  own  hands,  and  are  using 
the  corpomte  name  and  powers  to  make  a  profit  for  themselves  at  the 
expense  of  the  minority  ;  then  an  action  is  rightly  brought  by  a 
shareholder  on  behalf  of  himself  and  others,  making  the  com^mny  a 
defendant :  Menitr  v.  Hooper^ s  Telegraph  Works,  9  Ch.  360.  We  men- 
tion these  cases  only  to  distinguish  them  from  those  with  which  we 
are  now  concerned. 

Tlie  cases  in  which  companies  and  their  directors  have  been  re- 
strained by  injunction  at  the  suit  of  shareholders  from  unwarranteil 
or  (as  we  have  already  taken  leave  to  call  them)  unconstitutional 
proceedings,  are  collected  and  digested  by  Mr.  Justice  Lindley  in  a 
passage  (2.  1069)  to  which  the  reader  is  referred  for  detailed  infor- 
Limited      mation.    With  regaixl  to  the  doctrine  of  limited  agency,  and  to  its 
agency  of    peculiar  importance  in  the  case  of  companies  constituted  by  public 
^jj  documents,  all  persons  dealing  with  them  being  considered  to  know 

the  contents  of  those  documents  and  the  limits  set  to  the  agent's 
authority  by  them,  this  subject  again  is  so  completely  dealt  with  by 
Mr.  Justice  Lindley  (6)  that  we  need  not  dwell  on  it  at  any  length. 
It  may  be  useful  to  give  Lord  Hatherley*s  concise  statement  of  the 
law  (when  V.-C.)  in  Fountains  v.  Carmarihen  Ry,  Co.,6  Eq.  316, 322. 
'<  In  the  case  of  a  registered  joint-stock  company  all  the  world  of 

(a)  Melliah,  L.  J.,  1  Ch.  D.  at  p.      see  Pender  v.  Lushinf^ton,  6  Ch.  D. 
25.    As  to  a  Bhareholder's  right  to      70  ;  DucktU  v.  Oover,  ib.,  82. 
use  the  company's  name  as  plidntiff,  (6)  1.  266 — 272,851. 
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coarse  liave  notice  of  the  general  Act  of  Parliament  and  of  the 
special  deed  which  haa  been  registered  pursuant  to  the  provisions  of 
the  Act,  and  if  there  he  anything  to  he  done  which  can  only  be  done 
by  the  directors  under  certain  limited  i)0wer8y  the  jieraon  who  detila 
with  the  directors  most  flee  that  thosje  limited  powers  are  not  being 
exceeded.  If,  on  the  other  hand,  as  in  the  case  of  Rfjtfol  Brituh  Bank 
V.  Thtrquaiid  (a)  the  directors  have  power  and  aathority  to  bind  the 
company,  but  certain  preliminaries*  are  reqiured  to  be  gone  through 
on  the  i)art  of  the  company  before  that  power  can  be  duly  exercised, 
then  the  person  contiacting  with  the  directors  is  nut  boun<l  to  see 
tliat  all  these  preliminaries  have  been  ob»ervetl.  He  is  entitled  to 
presume  that  the  directors  are  acting  lawfully  in  what  they  di>. 
That  is  the  result  of  Lord  CampbelFs  judgment  in  Royal  British 
Bank  v.  Turqiuind'^ 

The  contrast  of  the  two  classes  of  case:^  is  well  shown  in  Roytd  Itttya]  Bri- 
Brititk  Bank  v.  Tut^iuawl  {$upra)  and  Balfour  v.  Ernest,  5  C.  B.  Jl^'i.^^ 
N.  S.  601,  28  L.  J.  C.  P.  170.    In  the  foniier  case  there  was  iK)Wer  q'nm,j  4c. 
for  the  directors  to  borrow  money  if  authorized  by  resrdution  :  and 
it  was*  held  that  a  creditor  taking  a  bond  from  the  directors  umler 
the  company's  seal  waH  not  bound  to  inquire  whether  there  hail  been 
a re^lution.    Je^^i$*,  C.  J.,  $^d  in  the  Excherjuer  Chamber  (the  rest 
of  the  Court  concurring)  : — 

"  We  may  now  take  for  granted  that  the  dealings  with  these  com- 
panies are  not  like  dealings  with  other  partnerships,  and  that  the 
parties  dealing  with  them  are  bound  to  read  the  statute  and  the  deed 
of  settlement.  But  they  are  not  lK)und  to  do  more.  And  the  party 
here  on  reading  the  deed  of  settlement  would  find  not  a  prohibition 
from  borrowing,  but  a  permission  to  do  so  on  cei-tain  conditions/' 

The  same  principle  lias  been  foUowcfl  in  mauy  later  casen  (A>  pftrte 
EofjU  himrance  Co.y  4  K.  &  J.  549,  27  L.  J,  Ch.  829  ;  CampUlts  ca, 
dtc.  9  Ch.  1,  24  ;  ToUerdell  v.  Farefiam  Brick  Co.,  L.  R  1  C.  P.  C74  ; 
Re  County  Life  Assce,  Co.,  5  Ch.  288,  a  very  strong  case,  for  the 
persons  who  issued  the  policy  were  assuming  to  carry  on  business  as 
directors  of  the  company  without  any  authority  at  all)  and  it  has 
been  decisively  affirmed  by  the  House  of  Lords  in  MaJwny  v.  East 
Holyford  Mining  Co.,  L.  R  7  H.  L.  869.  In  that  case  a  l)ank  had 
honoured  cheques  drawn  by  persons  acting  as  directors  of  the  com- 
pany, but  who  liad  never  been  pn:)])erly  appointed  ;  and  tliene 
payments  were  held  to  be  good  as  against  the  liquidator,  the  dealings 
having  been  on  the  face  of  them  regular,  and  with  de  facto  officers  of 
the  company.  Shareholders  who  allow  persons  to  assiune  office  and 
conduct  the  company's  business  are,  as  against  innocent  thinl  persons, 

(a)  5  E.  &  B.  248,  6  iUid.  327  ;  24  L.  J.  Q.  B.  327,  25  i^d,  327. 
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no  less  bound  hj  the  acts  of  these  de  facto  officers  than  if  they  had 
been  duly  appointed.  It  is  for  the  shareholders  to  see  that  un- 
authorized persons  do  not  usurp  office  and  that  the  business  is 
properly  done  (a). 

In  Balfmtr  v.  Eniest  the  action  was  on  a  bill  given  by  directors  of 
an  insurance  company  for  a  claim  under  a  policy  of  another  company, 
the  two  companies  having  arranged  an  amalgamation ;  this  attempted 
amalgamation  however  had  been  judicially  detennined  to  be  void : 
Ernest  v.  NichoUSf  6  H.  L.  C.  401,  revg.  S.  C.  nom.  Port  of  London 
CoJs  case,  6  D.  M.  G.  465.  The  directors  had  power  by  the  deed  of 
settlement  to  borrow  money  for  the  objects  and  business  of  the 
company  and  to  pay  claims  on  policies  granted  by  the  company,  and 
they  had  a  power  to  make  and  accept  bills  &c.  which  was  not  re- 
stricted in  terms  as  to  the  objects  for  which  it  might  be  exercised. 
It  was  held  that,  taking  this  witli  the  other  provisions  of  the  deed, 
they  could  bind  the  company  by  bills  of  exchange  only  for  its  ordi- 
nary purposes,  and  not  in  pursuance  of  a  void  scheme  of  amalgama- 
tion, that  the  plaintiffs  must  be  taken  to  have  known  of  their  want 
of  authority,  which  might  have  been  ascertained  from  the  deed,  and 
that  they  therefore  could  not  recover.  "  This  bill  is  drawn  by  pro- 
curation "  said  Willes,  J.,  "  and  unless  there  was  authority  to  draw 
it  the  company  are  not  liable  (6)  .  .  .  this  is  the  bare  case  of  one 
taking  a  bill  from  Company  A.  in  respect  of  a  debt  due  from  Com- 
pany B.,  there  being  nothing  in  the  deed  (which  must  be  taken  to 
have  been  known  to  the  plaintiffs)  to  confer  upon  the  directors 
authority  to  make  it." 

The  connexion  vnih  ordinary  partnership  law  is  brought  out  in  the 
introductory  part  of  Lord  Wensleydale's  remarks  in  Ernest  v. 
Nicholls  (6  H.  L.  C.  401,  417)  :— 

"  The  law  in  ordinary  partnerships,  so  far  as  relates  to  the  powers 
of  one  partner  to  bind  the  othei-s,  is  a  branch  of  tlie  law  of  principal 
and  agent.  Each  member  of  a  complete  partnership  is  liable  for 
himself,  and  as  agent  for  the  rest  binds  them,  upon  all  contracts 
made  in  the  course  of  the  ordinary  scope  of  the  partnei-ship  business. 

.  .  .  Any  restriction  upon  the  authority  of  each  partner, 
imposed  by  mutual  agreement  among  themselves,  could  not  affect 
third  persons,  unless  such  persons  had  notice  of  them  ;  then  they 
could  take  nothing  by  contract  [sc.  as  against  the  finn]  which  tho.se 
restrictions  forbade.  [The  law  in  this  form,  i.e.,  the  presumption  of 
every  partner  being  the  agent  of  the  firm,  being  obviously  inapi^li- 
cable  to  joint-stock  companies],  the  legislature  then  de\dsed  the 

(a)  Opinion  of  judges,  at  p.  880 ;  by  two  directors  on  the  company's 
per  Lord  Hatherlcy,  at  pp.  897-8.  cashier,  and  sealed  with  the  com- 

(6)  In  form  it  was  a  bill  drawn      pany's  seal. 
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plan  of  incorporating  these  companies  in  a  manner  unknown  to  the 
common  law,  .with  special  powers  of  management  and  liabilttieffi 
providing  at  the  same  time  that  all  the  world  should  have  notice  who 
were  the  persons  authorized  to  hin<l  all  the  sharehohlew  by  requiring 
the  co-partnership  dee<l  to  be  regirtered  .  .  aufl  made  aca^ssible 
to  alL"  The  continuation  of  the  passage  is  given  by  Mr.  Justice 
Lindley  (1.266)  ;  its  language  is  however  extra-judicial  and  of  an 
almost  dangerous  latitude^  and  the  Courts  have  distinctly  declined  to 
adopt  it  (Agar  v.  Athenctum  Lift  Astce.  Soc,  3  C.  B.  N.  S.  725,  27  L. 
J.  C.  P.  95,  Prvice  of  Wales  Auce.  Co,  v.  Harding,  E.  B.  &  E.  183, 
27  L.  J.  Q.  B.  297).  In  fact  they  could  not  have  done  so  without 
disregarding  Boyal  British  Bank  v.  Turqttand. 

We  now  pass  on  to  the  cases  which  show  how  far  transactions  in  Ratifica- 
the  conduct  of  a  companv's  affairs  which  in  their  inception  were  ******  °f 
invalid  as  against  any  dissenting  shareholder  may  nevertheless  be  trauac- 
made  binding  on  the  partnership  and  decisive  of  its  collective  rights  tioiis  by 
(at  all  events  as  between  the  company  and  its  own  past  or  present  ^JT^* 
members)  by  the  subsequent  assent  of  all  the  shareholders,  though  share- 
such  assent  be  informal  and  shown  only  by  acquiescence.     The  holden. 
leading  examples  on  this  head  are  given  by  the  well-known  cases  in  ^I>Jp»™*"* 
the  House  of  Lords  which  arose  in  the  winding-up  of  the  Agricul-  Ac,  con-' 
turisite^  Cattle  Insurance  Company.  sidcnxl 

They  have  been  relied  on  as  authorities  for  the  proposition  that 
the  unanimous  assent  of  shareholders  may  bind  a  company  in  its 
corporate  capacity  to  anything  :  but  since  the  decision  of  the  House 
of  Lords  in  Ashbury  By.  Carriage  dt  Iron  Co.  v.  Richcy  L.  R.  7  II.  L. 
653,  this  view  is  untenable.  "  In  no  one  of  those  cases,"  observed 
Lord  Cairns, ''  was  there  any  question  as  to  whether  the  power  of 
the  whole  company  had  been  exceeded*'  (L.  R.  7  H.  L.  674).  The 
whole  matter  was  one  of  the  internal  constitution  and  affairs  of  the 
company,  and  there  was  no  occasion  to  consider  to  what  extent  or  in 
what  transactions  the  assent  of  shareholders  was  cajtable  of  binding 
the  company  as  against  strangers.  Moreover,  the  irregular  act  whioh 
was  ratified  was  unauthorized  as  to  the  manner  and  form  of  it,  but 
belonged  to  an  authorized  class,  as  pointed  out  by  Lord  Romilly 
(L.  R.  3  H.  L.  244 — 5)  (a).  The  general  nature  of  the  facts  was 
thus :  At  a  meeting  of  the  company  an  arrangement  was  agrcetl 
to,  afterwards  called  the  Chippenham  arrangement,  by  which  share- 
holders who  elected  to  do  so  within  a  certain  time  might  retire  from 
the  company  on  specified  terms  by  a  nominal  forfeiture  of  their  shares. 
The  de^  of  settlement  contained  provisions  for  forfeiture  of  shares, 
but  not  such  as  to  warrant  this  arrangement.    It  was  held — 

(a)  See    also    the    judgment    of      Ry.  Carriage  Co.,  L.  R.  9  Ex.  289* 
Archibald,  J»,  in  Riche  v.  Askbury 
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Ill  Eoans  v.  Smallcomhe,  L.  R.  3  H.  L.  240,  that  tlie  Cliippecham 
arraiigeinent  could  be  supported  [sc,  as  having  become  part  of  the 
internal  regulations  of  the  company]  only  by  the  assent  of  all  the 
shareholders,  but  that  in  fact  there  was  knowledge  and  acquiescence 
sufficiently  proving  such  assent.  A  shareholder  who  had  retired  on 
the  terms  of  the  Chippenham  arrangement  was  therefore  not  liable 
to  be  put  on  the  list  of  contributories.  (Cp.  Brotherhood^s  ca.  4  D.  F. 
J.  566,  an  earlier  and  similar  decision  in  the  same  winding-up  ) 

In  Spackman  v.  Evans,  ib.,  171,  that  a  later  and  distinct  compromise 
made  with  a  smaller  number  of  dissentient  shareholders  had  not  in 
fact  been  communicated  to  all  the  shareholders  as  distinct  from  the 
Chippenham  arrangement,  and  could  not  be  deemed  to  have  been 
ratified  by  that  acquiescence  which  ratified  the  Chippenham  arrange- 
ment ;  and  that  a  shareholder  who  had  retired  under  this  later  com- 
promise was  therefore  rightly  made  a  contributory. 

In  Boxddsworth  v,  Evaris,  ib.,  263,  that  time  was  of  the  essence  of 
the  Chippenham  antmgement,  so  that  when  a  shareholder  was  allowed 
to  retire  on  the  terms  of  the  Chippenham  an-angement  after  the  date 
fixed  for  members  to  make  their  election,  this,  in  fact,  amounted  to  a 
distinct  and  special  compromise  which  ought  to  have  been  specially 
communicated  to  all  the  shareholders  :  this  case  therefore  followed 
Spackman  v.  Emns  (a).     Cp.  SlewarCs  ca.  1  Ch.  511. 

The  question  of  the  shareholders'  knowledge  or  assent  in  each  ca-^c 
involved  delicate  and  difficult  inferences  of  fact,  and  on  these  the 
opinions  of  the  Lords  who  took  part  in  the  decisions  were  seriously 
divided.  It  may  perhaps  also  be  admitted  that  on  some  inferences 
of  mixed  fact  and  law  thei*e  was  a  real  diflferencc  ;  but  it  may  safely 
be  affii'med  that  on  any  i)iire  question  of  law  there  was  none  (6). 
Tliese  cases  appear  to  establish  in  substance  the  following  proposi- 
tions :  (1).  For  the  purpose  of  binding  a  company  as  against  its 
own  shareholders,  irregular  transactions  of  an  authorized  chiss  may 
be  ratified  by  tlie  assent  of  all  the  individual  shareholders.  (2).  Such 
assent  must  be  proved  as  a  fact.  Acquiescence  with  knowledge  or 
full  means  of  knowledge  may  amount  to  proof  of  assent,  and  lapse  of 
time  though  not  conclusive  is  materiah  The  converse  proposition 
that  the  assent  of  a  particular  shareholder  will  bind  him  to  an 
irregular  transaction  as  against  the  company  is  likewise  well  estab- 
lished, but  does  not  fall  within  our  present  scope.  See  CampbelVs  ca, 
&c.,  9  Ch.  1. 

Phosphate      The  later  cose  of  Phosphate  of  Lime  Co.  v.  Oreen^  L.  R  7  C.  P.  43 

of  Lime  Co.  -^^as  of  much  the  same  kind  though  in  a  different  form.    Tlie  action 
r.  Green. 

(a)  A  more  detailed  account  is      the  remark  of  Willes,  J.,  p.  53. 
given  in  Lindley  on  Ptnp.    1.  763.  (/»)   See  per  Willes,  J.,  L.  R.  7 

See  also  L.  R.  7  C.  P.  61-2,  and  note      C.  P.  60. 
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vas  bj  the  company  against  past  ahareholden  for  a  debt,  and  the 
ddence  rested  on  an  accord  and  satiafiiction  which  had  been  effected 
bj  an  irregnlar  forfeiture  ot  the  defendanfa  aharea,  and  which  in  the 
result  was  upheld  on  the  ground  of  the  ahareholdera'  acquiescence. 
There  ia  nothing  to  throw  any  light  on  the  question  whether  in  the 
case  of  a  trading  company  formed  under  the  Companies  Act  1868, 
there  is  any  claas  of  acts  which  not  even  the  unanimoua  assent  of 
shareholders  can  ratify :  it  was  not  necessary  to  consider  the  existence 
of  such  a  distinctiony  nor  was  it  brought  to  the  attention  of  the 
Court.  Note  that  the  difficulty  as  to  inferences  of  fayct  was  much 
less  than  in  the  cases  before  the  House  of  Lords,  as  the  Court  had 
to  say,  not  whether  there  had  been  acquieacence,  but  whether  there 
was  evidenoe  from  which  a  jury  might  reasonably  have  found 
acquiescence  (see  pp.  61-62)  (a). 

It  is  not  contended,  however,  that  these  authorities  have  no 
application  except  in  closely  aimilar  cases  of  arrangements  relating 
to  the  internal  affairs  of  companies,  but  only  that  in  themselves  they 
do  not  decide  more  than  we  have  stated,  and  leave  it  open  how 
fELT  their  application  is  to  be  extended.  There  aeems  to  be  no 
reason  why  the  same  principle  should  not  apply  to  dealings  between 
the  corporation  and  strangers,  except  so  far  as  it  is  controlled 
by  positive  corporate  disabilities  imposed  by  the  policy  of  the 
l^idature. 

Doctrine  of  puUde  pdUesf. 

In  E.  C.  Ry,  Co.  v.  Hawhetj  6  H.  L.  C.  331,  Lord  Cranworth,  who  PnbUo 
as  we  have  seen  was  a  decided  upholder  of  the  prima  faeit  unlimited  Policy, 
capacity  of  corporations,  after  citing  OcHmam  v.  E.  C.  Ry,  Co.^  Salomofu  g^2|^  ^' 
V.  Lainff,  Bagthaw  E,  Union  Ry.  Co.  (see  above  p.  100, 101),  expressed 
himself  as  follows  : — ''  It  must  be  now  considered  as  a  well  settled 
doctrine  that  a  company  incorporated  by  Act  of  Parliament  for  a  special 
purpose  cannot  devote  any  part  of  its  funds  to  objects  unauihorixed 
by  the  terms  of  its  incorporation,  however  desirable  such  an  appb'ca- 
tion  may  appear  to  be."    In  this  case  the  disputed  contract  was  held 
good,  and  the  distinction  was  pointed  out  between  an  act  which  is 
forbidden  or  ill^al  in  itself^  s.^.,  obstructing  a  navigable  river  by 
building  a  bridge  across  it  as  in  Mayor  of  Norwich  v.  Norfolk  Ry.  Co. 
4  £.  &  B.  397, 9iiA  an  act  which  is  merely  unauthorized  as  between 
directors  and  shareholders.    A  pretty  full  accotmt  of  this  case  is  given  Taylor  v. 
in  the  judgment  of  Blackburn,  J.,  in  Ta/yhr  v.  ChicKuter  d:  MidhwrU  9^^^*^ 
Ry.  Co.,  L.  B.  2  Ex.  356, 386—9 ;  and  the  effect  of  the  doctrine  of 
public  poUey  in  imposing  restrictions  on  corporate  action  which  are 

(a)  See  farther  on  the  subject  of      1.  278-7. 
ratificatioii  by  oompanies,  Lindley 
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beyond  and  independent  of  the  rights  of  individual  Bhareholders,  and 
which  therefore  their  assent  is  powerless  to  remoye,  is  explained  in  a 
subsequent  passage  of  the  same  judgment,  which  points  out  that  in 
incorporating  a  company  the  legislature  has  two  distinct  purposes, 
the  convenience  of  the  shareholders  and  the  benefit  of  the  public. 
Eveiy  shareholder  has  rights  against  the  corporation  analogous  to 
those  of  partners  between  themselves,  and  may  object  to  unauthorized 
acts  being  done.  These  individual  rights  however  may  be  waived. 
But  if  the  legislature  actually  forbids  the  company  to  enter  upon 
certain  transactions,  then  no  assent  will  make  such  transactions 
binding.  Whether  such  a  prohibition  exists  depends  in  each  case  on 
the  construction  of  the  statute  (pp.  378 — 9). 


Act 


Aahbuiy         How  far  the  Court  should  be  guided  in  the  construction  of  such 
Ry.  Car-     gtatutes  by  the  consideration  of  the  general  policy  of  such  legislation 
V.  Eiche.'     ^  ^  question  on  which  there  has  been  much  difference  of  opinion. 
Policy  of        We  have  already  referred  shortly  to  Ashbury  Ry.  Ga/rriage  Co*  v. 
Companies  jj^^j/^    jjj  j^^  q^^q  tjjg  distinct  question  arose  (for  the  first  time  it 

is  believed),  whether  the  Companies  Act  1862  does  or  does  not 
forbid  a  company  formed  under  it  to  bind  itself  by  contract  to  an 
undertakiDg  beyond  the  purposes  specified  in  the  memorandum  of 
association.  The  12th  section  of  the  Act  says  that  a  company  shall 
not  alter  its  memorandum  of  association  except  in  certain  particulars  as 
to  capital  and  shares  (a) ;  the  Exchequer  Chamber  was  equally  divided 
as  to  the  effect  of  this.  Blackburn,  Brett  and  Grove,  JJ.  were  of 
opinion  that  it  did  not  amount  to  making  companies  incapable  of 
binding  themselves  to  anything  beyond  the  scope  of  the  memorandum ; 
ArchilNEdd,  Keating  and  Quain,  J  J.  held  that  it  did. '  They  thought 
it  to  be  *'  the  policy  as  well  as  the  true  construction ''  of  the  Act 
^  to  ignore  (so  to  speak)  the  existence  of  the  corporation  and  the 
power  of  the  shareholders,  even  when  unanimous,  to  contract  or 
act  in  its  name  for  any  purpose  substantially  beyond  or  in  excess 
of  its  objects  as  defined  by  the  memorandum  of  association  "  (p.  291). 
Admitting  that  a  corporation  hsM  prima  fade  as  incident  at  Common 
Law  the  large  powers  laid  down  in  the  Suttan^s  Motpiial  case,  10  Co. 
Bep.  30  &,  and  citing  the  statement  of  the  law  by  Lord  Cranworth  in 
i8fAreiD»6«ry  and  Birmingham  By,  Co,  v.  N,  W,  Ry,  Co,  (given  above, 
p.  104)  the  judgment  of  Archibald,  J.  (L.  R  9  Ex.  pp.  292-3)  proceeds 
to  say  that  *'  the  presumption  of  a  prima  fade  general  authority  to 
contract "  is  rebutted  by  the  ^'  express  provision  that  the  scope  and 
objects  of  the  company  as  originally  declared  by  its  memorandum  of 
association  shall  be  unchangeable."    The  coiporation  may  be  regarded 


(a)  Extended  bv  the  Act  of  ld67»      matters  of  the  like  sort, 
SB.  9,  sqq.,  21,  but  only  to  other 
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as  non^zistent  for  the  pupOBe  of  contcaeto  bejond  theM  oljecte ; 
and  if  80^  the  individiial  asaents  of  all  the  shveholden  cannot  give 
the  ideal  legal  body  of  the  corpozaUon  a  capacity  of  which  the  legis- 
latnre  has  deprived  it,  ao  as  to  render  an  agreement  aubatantially 
beyond  the  defined  objects  **  a  contract  of  the  ideal  legal  body,  which 
eziflts  only  as  a  corporation,  and  with  powers  and  capacity  which  are 
thus  admittedly  exceeded.** 

litis  opinion  was  oonfizmed  by  the  nnanimons  decision  of  the 
Hoiue  of  Lords,  L.  R.  7  H.  L.  063,  which  proceeds  not  so  mnoh  onany 
one  section  aa  on  the  intention  of  the  Act  appearing  from  its  yarioos 
pmvisiona  taken  as  a  whole.  The  existence  and  competence  of  the 
company  aie  limited  by  the  memorandnm  of  association,  which  is 
''as  it  were  the  area  beyond  which  the  action  of  the  company  cannot 
go"  (Lord  Calms,  at  p.  671).  Precisely  analogona  questions  are  not 
likely  to  arise  veiy  often  (a),  bat  the  decision  lays  down  with 
sufficient  clearness  the  lines  that  mnst  henceforth  be  followed  in  the 
tieatment  of  the  law. 

It  is  not  propoaed  to  enter  on  any  further  discnaaion  of  the  ZnafaOhy 
particukr  contracts  which  particular  corporate  bodies  have  been  ^^^^"^"^ 
held  incapable  of  making.     One  daaa  of  contracts,  however,  is  make  ne- 
in  a  aoiMwhat  peculiar  poaition  in  thia  reapect.  and  reqoina  a  g^^* 
little  separate  consideration.     We  mean  the  contracts  expressed 
in  negotiable  instnunenta  and  goyemed  by  the  law  merchant     It 
is  said  and  truly  said  that  aa  a  general  rule  a  corporation  cannot 
bind  itself  by  a  negotiable  instrument.    The  origin  and  meaning  of 
the  rule  axe  easily  misapprehended.     At  first  sight  it  looks  like  an 
obvioua  deduction  from  the  doctrine  of  limited  special  capacities. 
If  a  corpoiration  can  only  make  such  contracts  as  it  is  empowered 
to  make,  then  it  follows  of  course  that  among  other  things  it 
cannot  issue  "bills  or  notea  without  express  or  implied  authority 
to  do  so ;   but  we  have  seen  that  this  ground  is  now  hardly 
tenable.     In  order  to  state  what  we  believe  to  be  the  true  view 
we  must  to  some  extent  anticipate  the  subject  of  the  following 
chapter,  so  far  aa  it  relates  to  the  form  of  corporate  contract& 
The  general  rule  is  that  the  contracts  of  a  corporation  must  be  The  diffi. 
made  under  its  common  seal,  and  it  follows  that  a  corporation  f]„!^J* 
cannot  prima  facie  be  bound  by  negotiable  instruments  in  the  formal 
ordinary  form.     The  only  early  authority  which  is  really  much 
to  the  point  was  argued  and  partly  decided  on  this  footing  (6). 

(a)  See  per  Blackboni,  J.,  L.  K  (5)  Broughtonr.ManchaierWater' 

9EZ.271.  i0oHkf  Cb.  8  B.  &  Aid.  1.    The  ohief 

I  2 
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Of  late  years  incorporated  companies  have  issued  documents 

under  seal  purporting  to  be  negotiable;  but  by  the  law  merchant 

an  instrument  under  seal  cannot  be  negotiable,  and  it  is  the 

better  opinion  that  the  fact  of  the  seal  being  a  corporate  one 

makes  no  difference  ;  it  cannot  be  taken  as  merely  equivalent  to 

signature  because  the  party  sealing  is  an  ai'tificial  person  and 

Partly  in    unable  to  sign  (a).     Putting  this  last  question  aside,  however, 

the  non-     there  are  very  many  matters   about  which  a  corporation  can 

bility  of      contract  without  seal,  and  in  particular  in  the  .case  of  a  trading 

the  ordi-     corporation  all  things  naturally  incident  to  the  business  it  carries 
nary  rales         *  o  «/ 

of  part-       on.     Why  should  not  the  agents  who  are  authorized  to  contract 

nership       ^^  behalf  of  the  company  in  the  ordinary  course  of  its  business 
agency.  x-     ./  j 

be  competent  to  bind  the  company  by  their  acceptances,  &c.,  on 
its  behalf  just  as  a  member  of  an  ordinary  trading  partnership 
can  bind  the  firm  1  There  is  a  twofold  answer  to  this  question. 
First,  the  extensive  implied  authority  of  an  ordinary  partner  to 
bind  his  fellows  cannot  be  applied  to  the  case  of  a  numerous 
association,  whether  incorporated  or  not,  whose  members  are 
personally  unknown  to  each  other,  and  it  has  been  often  decided 
that  the  managers  of  such  associations  cannot  bind  the  individual 
members  or  the  corporate  body,  as  the  case  may  be,  by  giving 
negotiable  instruments  in  the  name  of  the  concern,  unless  the 
terms  of  their  particular  authority  enable  them  to  do  so  by 
express  words  or  necessary  implication  {b).  In  the  case  of  a 
corporation  this  authority  must  be  sought  in  its  constitution  as 
set  forth  in  its  special  Act,  articles  of  association,  or  the  like. 
And  partly  Secondly,  the  power  of  even  a  trading  corporation  to  contract 
p^^j^jj^     without  seal  is  limited  to  things  incidental  to  the  usual  conduct 

pofait  waa  on  the  statutes  giving  the  8  Q.  B.  374. 

Bank  of  England  exdiudve  rights  of  (b)  As   to    nnfaicoiporated    joint 

issuing   notes,  &c.,  within  certain  stock  oompaaies :  Neale  v.  Turtm^, 

limits,  as  to  whi<^  see  Lindley,  1.  4  Bing.  149,  Dxctsinton  ▼.  Valpy^  10 

191,  note.  In  Murray  y.  E.  India  Co,  B.  &  0.  128|  Bratiuik  v.  Roberts,  8 

5  B.   &  Aid.   204,    the    statutory  Bing.  N.  G.  963,  BviU  v.  Marrd,  12 

authority  to  issue  bills  was  not  dis-  A.  £  £.  745,  Brown  v.  £yer$,  16  M. 

puted ;  a  difficulty  was  raised  as  to  &  W.  252.    As  to  incorporated  com- 

the  proper  remedy,  but  disposed  of  panics  :  Steele  v.  HarmeTf  14  M.  ft 

in  the  oourse  of  argument  (p.  210).  W.  831  (in  Ex.  Ch.  4  Ex.  1,  not  on 

Other  cases  at  first  sight  like  these  this  point),  Thompson  y.  Univereai 

relate  to  the  authority  of  particular  Salvage  Co.  1  Ex.  694,  Re  Peruvian 

agents  to  bind  a  corporate— or  unin-  Ry»,  Co,  2  Ch.  617  ;  op.  jITx  pte  City 

corporated — association  irrespectiye  Bank,  8  Ch.  758,  per  Selwyn,  L.  J. 

of  the  theory  of  corporate  liabilities.  The  two  last  cases  go  rather  i»x  in 

See  the  next  note  but  on&  the  direction  of   implying  such  a 

(a)  Crouch  y.  Cridii  Fonder,  L.R.  power  from  general  words. 
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of  its  baainesa     But  as  was  pointed  out  by  a  judge  who  was  ^fj**** 
certainly  not  disposed  to  take  a  narrow  view  of  corporate  powers,  tnet  of 
a  negotiable  instrument  is  not  merely  evidence  of  a  contract,  but  «xeiMac«> 
creates  a  new  contract  and  a  distinct  cause  of  action^  and  *'  it 
would  be  altogether  contrary  to  the  principles  of  the  law  which 
r^ulates  sucfh  instruments  that  they  should  be  valid  or  not 
according  as  the  consideration  between  the  original  parties  was 
good  or  bad ;  **  and  it  would  be  most  inconvenient  if  one  had 
in  the  case  of  a  corporation  to  inquire  **  whether  the  considera- 
tion in  respect  of  which  the  acceptance  is  given  is  sufficiently 
connected  with  the  purposes  for  which  the  acceptors  are  in- 
corporated "  (a). 

The  result  seems  to  be  that  a  corporation  cannot  be  bound 
by  negotiable  instruments  except  in  one  of  the  following 
cases: — 

1.  When  the  negotiation  of  bills  and  notes  ia  itself  one  of  the 
purposes  for  which  the  corporation  exists — "  within  the  very 
scope  and  object  of  their  incorporation  "  (b) — as  with  the  Bank 
of  England  and  the  East  India  Company,  and  (it  is  presumed) 
financial  companies  generally,  and  perhaps  even  all  companies 
whose  business  wholly  or  chiefly  consists  in  buying  and 
selling  (b). 

2.  When  the  instrument  is  accepted  or  made  by  an  agent  for 
the  corporation  whom  its  constitution  empowers  to  accept  biUs, 
&c.,  on  its  behalf  either  by  express  words  or  by  necessary 
implication. 

The  extent  of  these  exceptions  cannot  be  said  to  be  very  pre- 
cisely defined,  and  in  framing  articles  of  association,  &c.,  it  is 
therefore  desirable  to  insert  express  and  clear  provisions  on  this 
head. 

In  America  the  Supreme  Court  has  lately  decided  that  local  American 
authorities  having  the  usual  powers  of  administration  and  local 
taxation  have  not  any  implied  power  to  issue  negotiable  securities 
which  will  be  indisputable  in  the  hands  of  a  bona  Jule  holder 
for  value  (<;),  and  also  (but  not  without  dissent)  that  municipal 
corporations  have  no  such  power ;  ''  they  are  not  trading  cor- 

(a)  Per  Erie,  C.  J.,  Bateman  ▼.  R.   1   C.   P.   512 ;    Ex  parte  City 

Mid  Wale$  By.  Co,,  L.  R.  1  C.  P.  Bank,  8  Ch.  768. 

499,509.  (c)  PUiee  Jury  v.    BriUon,    15 

{b)  Per  Monti^ae  Smith,  J.,  L.  WiOliioe  566,  572. 
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porations  and  ought  not  to  become  such  "  (a).  It  seenis  however 
that  in  American  courts  a  power  to  borrow  money  is  held  to 
carry  with  it  as  an  incident  the  power  of  issuing  n^otiable 
securities  (b). 

Estoppel         The  common  law  doctrine  of  estoppel  (c),  and  the  kindred 
periOTm-     equitable  doctrine  of  part  performance  {d)y  apply  to  corporations 
ance  apply  as  well  as  to  natural  persons.     Even  when  the  corporate  seal  has 
tions!^'*"  been  improperly  afExed  to  a  document  by  a  person  who  has  the 
custody  of  the  seal  for  other  purposes,  the  corporation  may  he 
bound  by  conduct  on  the  part  of   its  governing  body  which 
amounts  to  an  estoppel  or  ratification,  but  it  will  not  be  bound 
by  anything  less  (e).     The  principles  applied  in  such  cases  are 
in  truth  independent  of  contract,  and  therefore  no  difficulty 
arises  from  the  want  of  a  contract  under  the  corporate  seal,  or 
non-compliance  with  statutory  forms.     But  it  is  conceived  that 
no  sort  of  estoppel,  part  performance,  or  ratification,  can  bind  a 
corporation  to  a  transaction  which  the  legislature  has  in  sub- 
stance  forbidden    it  to  undertake,   or  made  it  incapable   of 
undertaking. 

(a)  The  Mayor  v.  Batj,  19  Wallaoe  (d)   WUton  v.  West  ffartt^^ool  Ry. 

466.  Co.,  2  D.  J.  S .  476,  493,  por  Tomer, 

(6)    Police  Jury  v.  BritUmy  15  L.  J. ;  Crook  v.  Corporation  of  Sea- 

WaUace  666.  ford,  6  Ch.  561. 

(c)  Webb  V.  Heme  Bay  Conimu-  (e)   Bank   of  Ireland  v.  Evanw' 

sioners,  L.  B.  6  Q.  B.  642.  CharUies,  6  H.  L.  C.  389. 
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CHAPTER  III. 
FoBM  OF  Contract. 

AocoBDiNG  to  the  modem  conception  of  contract,  all  agreements  CoDtntt 
which  satisfy  certain  conditions  of  a  general  kind  are  valid  con-  ^!"*'*"** 
tracts  and  may  be  sued  npon,  in  the  absence  of  any  special  modem 
legislation  forbidding  particokr  contracts  to  be  made  or  denying  ^''^^ 
validity  to  them  unless  made  with  particular  forms.     This  theory  oootncti 
finds  a  comciae  and  complete  expression  in  s.  10  of  the  Indian  ^!JP^^ 
Contract  Act : 

"  All  agreements  are  contracts  [i.e.,  enforceable  by  law,  s.  2, 
sub.-6.  A.]  if  they  are  made  by  the  free  consent  of  parties  com> 
petent  to  contract,  for  a  lawful  consideration  and  with  a  lawful 
object,  and  are  not  hereby  expressly  declared  to  be  void  "  (then 
follows  a  clause  saving  all  formalities  required  in  particular  cases 
by  the  law  of  British  India).  So  thoroughly  has  this  conception 
established  itself  in  recent  times  that,  having  made  the  presence 
of  a  consideration  one  of  the  general  conditions  of  a  valid  con- 
tract, we  are  now  accustomed  to  bring  contracts  under  seal  within 
the  terms  of  the  condition  by  saying  that  where  a  contract  is 
under  seal  the  consideration  is  presumed.  Historically  speaking, 
this  is  a  transparent  fiction.  The  doctrine  of  Consideration  in 
its  present  general  form  ia  of  comparatively  modem  origin  even 
if  we  look  to  the  history  of  English  law  alone.  If  we  roughly 
put  it  halfway  between  ourselves  and  Bracton  we  shall  probably 
be  allowing  it  as  much  antiquity  as  it  can  fairly  claim.  The 
ancient  reason  why  a  deed  could  be  sued  upon  lay  not  in  a  con- 
sideration in  our  present  sense  of  the  word  being  presumed  from 
the  solemnity  of  the  transaction,  but  in  the  solemnity  itself. 
The  forms  of  sealing  and  delivery  come  down  to  us  from  a  time 
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when  the  general  theory  of  the  law  started  from  a  different  or 
Ancient     even  opposite  point  to  our  own.     The  fundamental  assumption 
iranlironly  ^^  ancient  law  (when  it  has  got  so  fieur  as  to  recognize  contract  at 
formal        all)  is  that  the  validity  of  a  contract  depends  not  upon  the  sub- 
oontnctB.   g^jj^jj^  Qf  ^YiQ  transaction  but  upon  its  form.     The  rule  is  that 
formal  contracts  only  can  be  sued  upon :  the  want  of  any  part  of 
the  formalities  is  fatal,  the  fulfilment  of  them  is  conclusive  (a). 
Not  that  we  find  this  as  an  existing  state  of  things  at  any  trace- 
able period  of  Eoman  or  English  law :  considerable  classes  of 
informal  contracts  are  excepted  on  various  grounds  which  are 
practically  reducible  to   ''convenience  amounting   almost    to 
necessity " :  a  phrase  which  we  here  introduce  by  anticipation 
from  the  modem  learning  as  to  the  informal  contracts  of  cor- 
porations.    When  we  come  to  that  subject  in  a  later  part  of  this 
chapter,  the  reader  will  find  that  the  law  relating  to  the  form  of 
corporate  contracts  is  still  going  through  a  process  of  struggling 
development  not  altogether  unlike  that  which  took  place  in 
earlier  times  with  regard  to  the  contracts  of  natural  persons. 
Infonnal    Both  in  the  Roman  law  as  presented  to  us  in  the  Digest  and 
acUoni^  Institutes,  and  in  the  English  law  of  the  thirteenth,  and  even 
only  as       down  to  the  latter  part  of  the  fifteenth  century,  the  primitive 
ia  R^im'  doctrine  that  formal  contracts  alone  give  rise  to  actions  is  at  the 
and  old      base  of  the  whole  learning  of  contracts.     It  is  overlaid  no  doubt 
En^iiBh      ^^j^  ^  series  of  exceptions — ^which  in  the  English  system,  so  far 
as  one  can  now  judge,  are  decidedly  narrower  in  statement 
and  less  important  in  practice  than  in  the  Eoman — ^but  the 
exceptions  are  not  as  yet  connected  by  any  recognized  general 
principle. 

In  England  we  find  this  theory  expressed  by  Bracton  in  almost 
purely  Eoman  language  (b)  which  is  substantially  repeated  in 
Fleta.  How  far  the  theory  was  directly  borrowed,  or  how  far  it 
already  existed  as  a  genuine  parallel  development  of  English 
legal  ideas  with  which  the  authorities  of  the  civil  law  were  found 
in  great  measure  to  coincide,  may  perhaps  be  doubtful  (c).  At 
any  rate  the  correspondence  is  so  close  that  some  statement  of 

(a)  Maine,  Ancient  Law,  818  Bqq.  e,g,  the  verbal  Stipulation  all  but 

(4tii  ed.)  duappean  (Cap.  De  Dette,  1.  156, 

(6)  In  Biitton  the  Bubstantial  cor-  ed.  Nicholls.) 
respondence  remains,  but  the  de-  (c)  See    GUterbock,     Henr.    de 

tailB  are  much  more  modified  to  suit  Bracton,  §  18,  p.  107-8,  where  the 

the  real  facts  of  English  practice,  parallel  is  accurately  stated. 
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the  Roman  doctrine  in  its  genoTal  effect  is  almost  necessary  to 
make  its  English  coonterpart  inteUigible  (a). 

Formal  contracts  (legitimae  conventiones)  gave  a  right  of  The 
action  irrespective  of  their  subject-matter.  In  Justinian's  time  fio,;^^^ 
the  only  kind  of  formal  contract  in  use  was  the  Stipulation  (/>), 
or  verbal  contract  by  question  and  answer,  the  question  being 
put  by  the  creditor  and  answered  by  the  debtor  (as  Dari 
spondes  ?  spondeo  :  Promittis  t  promitto  :  Facies  t  faciam). 
Originally  the  question  and  answer  had  been  accompanied  by 
the  symbolic  transaction  of  Nexum,  and  there  is  reason  to  think 
that  the  Stipulation  was  at  first  confined  to  loans  of  money  (r). 
But  the  Nexum  was  abolished,  and  the  Stipulation  (possibly  after 
going  through  a  stage  in  which  there  was  a  fictitious  loan) 
remained  as  a  formal  contract  capable  of  being  applied  to  any 
kind  of  subject-matter  at  the  pleasure  of  the  parties  (rf).  Its 
application  was  in  course  of  time  extended  by  the  foUowing 
steps.  1.  The  question  and  answer  were  not  required  to  be  in 
Latin  (e).  2.  An  exact  verbal  correspondence  between  them 
was  not  necessary  (/).  3.  (which  for  our  present  purpose  is 
the  most  important)  an  instrument  in  writing  purporting  to  be 
the  record  of  a  Stipulation  was  treated  as  strong  evidence  of  the 
Stipulation  having  actually  taken  place  (j/).  (The  notion  some- 
times met  with  that  if  a  contract  by  verbal  question  and  answer 
was  good,  a  contract  in  writing  must  be  good  a  fortioriy  is  of 
course  a  mere  modem  invention.) 


(a)  What  foRowB  is  mostly 
abridged  from  SaTigny,  ObL  2. 
196  sqq.  Sir  H.  Bftaioe's  aoooont 
in  his  <^pter  on  the  Early  History 
of  Ckmtracfe  is  in  close  agreement 
with  Savigny'a,  Since  the  fini  edi- 
tion of  tills  book  was  pabllshed  the 
deriTation  of  the  Stipalation  from 
the  Aemm  has  been  contested  with 
great  ingenuity  by  Prof,  Hanter 
(Boman  Law,  364.) 

{h)  The  lUenrwin-iJhUgatio  (Gai 
3.  128)  was  obsolete.  What  mgi^^Kn 
nnder  that  title  in  the  Institates 
(3.  21)  is  a  general  role  of  evidence 
nneoDiiected  with  the  ancient  naage. 

(e)  Sav.  Syst  5.  582-40. 

((Q  In  a  modem  English  book 


which  has  gone  through  several 
editions  we  find  the  astonishing 
statement  that  the  Stipulation  '*  was 
entered  into  before  a  magistrate  or 
public  officer  through  the  medium 
of  interrogatories  and  saswen  {tic) 
calculated  to  explain  the  nature  and 
extent  of  the  undertaking."  The 
identification  of  a  deed  with  lite- 
rwrum  ohliffotio  (Ga  Lit  1716)  is 
nothing  to  this. 

(e)  GaL  8.  98, 1.  8. 15.  de  v.a  §  1. 

(/)  C.  8.  88.  de  oonl  et  oomm. 
stipuL  10. 

Iff)  C.  8.  88.  de  cent,  et  oomm. 
stipul.  14,  I.  8.  10.  de  inut  stipuL 
§12. 
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Nudum  Infonnal  agreements  (pacta)  did  not  give  any  ngbt  of  action 

m^T  without  the  presence  of  something  more  than  the  mere  fact  of 
the  agreement.  This  something  more  was  called  causa.  Practi- 
cally the  term  covers  a  somewhat  wider  ground  than  our  '*  con- 
sideration executed  :  '*  but  it  has  no  general  notion  corresponding 
to  it,  at  least  none  co-extensive  with  the  notion  of  contract ;  it  is 
simply  the  mark,  whatever  that  may  be  in  the  particular  case, 
which  distinguishes  any  particular  class  of  agreements  from  the 
common  herd  of  pacta  and  makes  them  actionable.  Informal 
agreements  not  coming  within  any  of  the  privileged  classes  were 
called  nuda  pacta  and  could  not  be  sued  on  (a). 

The  further  application  of  this  metaphor  by  speaking  of  the 
causa  when  it  exists  as  the  clothing  or  vesture  of  the  agreement 
is  without  classical  authority  but  very  common :  it  is  adopted 
to  the  full  extent  by  our  own  early  writers  (6).  The  metaphor 
is  in  itself  natural  enough,  and  not  confined  to  legal  usage :  in 
the  late  Sir  H.  Holland's  posthumous  essays  we  read  of  "a 
naked  inference  now  clothed  with  a  positive  cause"  by  the 
discoveries  of  spectrum  analysis. 

The  term  nudum  pactum  is  sometimes  used,  however,  with  a 
special  and  rather  different  meaning,  to  express  the  rule  of  the 
civil  law  that  a  contract  without  delivery  will  not  pass  pro- 
perty (c). 

The  privileged  informal  contracts  were  the  following:  (a) 
Beal  contracts,  where  the  causa  consisted  in  the  delivery  of 
money  or  goods :  namely  m.utui  datio,  commodatumf  depositumy 
pignus :  corresponding  to  our  bailments.  This  class  was  expanded 
within  historical  times  to  cover  the  so-called  innominate  con- 
tracts denoted  by  the  formula  Do  lU  des,  &c.  (d),  so  that  there 


What  in- 
formal 
contracts 
enforce- 
able. 


{a)  They  gave  rise  however  to 
imperfect  or  '* natural"  obligatfons 
which  had  other  legal  effects. 

(6)  "Obligatio  quatuor  species 
habet  qnibus  conti«hitnr  et  plura 
vestimenta,''  Bracton,  99a.  ''  Obli- 
gaoioon  deit  estre  vestue  de  v. 
manercs  de  gamisementz,'*  Britton 
1.  156.  Austin  (2.  1016,  8rd  ed.) 
speaks  per  ineuriam  of  the  right  of 
action  itself,  instead  of  that  which 
gives  i^e  right,  as  being  the 
"  clothing." 

(e)  Austin,  2.  1002.  Traditioni- 
bus  et  usouapionibus  dominia  remm. 


non  nudis  pactis,  transferuntur. 
Cod.  2.  8.  de  paotis,  20.  But  the 
context  is  not  preserved,  and  the 
particular  pactum  in  question  may 
perhaps  have  been  nudum  in  the 
general  sense  toa 

(d)  Aut  enim  do  tibi,  ut  des,  aut 
do  ut  facias,  aut  facio  ut  des,  aut 
facio  ut  facias  ;  in  quibus  quaeiitur 
auae  obligatio  nascatur.  D.  19.  5. 
de  praescr.  verbis,  5  pr.  and  see 
Vangerow,  Pand.  §  699  (3.  284,  7th 
ed.).  Bladcstone  (Comm.  2.  444) 
took  this  formula  for  a  classification 
of  aU  TaluaUa  oonsiderationB,  and 
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was  an  siif (uroeable  obligation  re  eoNiraeia  wherever,  as  we  should 
Bay,  there  was  a  conaideiation  executed:  yet  the  procedure 
in  the  different  classes  of  cases  was  by  no  means  uniform  (a), 
(fi)  Gonsengual  contracts,  being  contracts  of  constant  occurrence 
in  daily  life  in  which  no, cctusa  was  required  beyond  the  nature  of 
the  transaction  it8el£  Four  such  contracts  were  recognised  from 
the  earliest  times  of  which  we  know  anything,  namely,  Sale,  Hiii*, 
Partnership,  and  Agency.  (Emtio  Yenditio,  Locatio  Conductio, 
Societas,  Mandatum.)  To  this  class  great  additions  were  made 
in  later  times.  Subsidiary  contracts  (pacta  adiecta)  entered  into 
at  the  same  time  and  in  connexion  with  contracts  of  an  already 
enforceable  class  became  likewise  enforceable  :  and  divers  kinds 
of  informal  contracts  were  specially  made  actionable  by  the 
Edict  and  by  imperial  constitutions,  the  most  material  of  these 
being  the  congtiiutum,  covering  the  English  heads  of  accauni 
stated  and  guaranty  (b).  Even  after  all  these  extensions,  how- 
ever, matters  stood  thus :  '*  The  Stipulation,  as  the  only  formal 
agreement  existing  in  Justinian's  time,  gave  a  right  of  action. 
Certain  particular  classes  of  agreements  also  gave  a  right  of 
action  even  if  informally  made.  All  other  informal  agreements 
(nuda  pacta)  gave  none.  This  last  proposition,  that  nuda  pacta 
gave  no  right  of  action,  may  be  regarded  as  the  most  characteristic 
principle  of  the  Koman  law  of  Contract "  (c).  We  may  now  see 
the  importance  of  bearing  in  mind  that  in  Homan,  and  tlierefore 
also  in  early  English  law,  nudum  partmn  does  not  mean  an 
agreement  made  without  consideration 

So  far  the  Eoman  theory      When  it  came  to  be  adopted  or  Modem 
revived  in  Western  Christendom,  what  happened  in  Cermany  ^  ' 

was,  according  to  Savigny,  that  the  form  of  the  Stipulation  being 
foreign  and  unsupported  by  any  real  national  custom  like  that 
which  kept  it  alive  among  the  Romans,  never  found  its  way  into 
practice :  and  as  there  was  nothing  to  put  in  its  place,  the  dis- 
tinction between  formal  and  informal  agreements  disappeared  {d) . 
The  conclusion  is  that  in  the  modem  Roman  law  of  Grermany 
the  requirement  of  cauta  does  not  exist  But  this  conclusion  is 
by  no  means  undisputed ;  in  fact  there  is  a  decided  conflict  of 

his  blmiidflr  has  been  copied  without  tnMst  ie  of  minor  importance  for  oar 

leAeotioii  by  later  writers.  present  purpose. 

(a)  Dig.  Lc  fg.  1-4.  (c)  Sav.  Obi.  2.  281. 

(ft)  The  estaUkhment  of  emphy-  (cQ  Sav.  Obi  2.  288. 

88  a  itifftiwirt'  species  el  eon* 
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opinion  among  modem  writers,  though  the  greater  weight  of 
authorities  appear  to  be  for  the  proposition  here  stated.  It  has 
even  been  maintained  that  a  causa  was  required  for  the  full 
validity  of  a  Stipulation  in  the  Homan  law  itself  (a).  Some- 
thing of  the  same  kind  seems  to  have  happened  in  Scotland, 
where  no  consideration  is  needed  to  make  a  contract  binding : 
this  is  qualified  however  by  the  rule  that  a  gratuitous  promise 
cannot  be  proved  by  oral  evidence  but  only  by  writing  (b).  In 
French  jurisprudence  on  the  other  hand  the  Boman  causa  has 
persisted  (though  in  a  pretty  liberal  interpretation)  as  a  needful 
ingredient  of  every  binciing  contract  Instead  of  pacta  becoming 
legitimae  conventiones,  the  legitimae  conventiones  have  simply 
vanished.     We  shall  see  more  of  this  in  the  next  chapter. 

But  our  English  authors  did  find  something  to  put  in  the 
place  of  the  Stipulation  :  namely  the  solemnities  of  a  deed, 
doctrine  in  Bracton  after  setting  forth  almost  in  the  very  words  of  the  Insti- 
^rwjton,  f^^^  \^Q^  (t  y^rhis  contrahitur  obligatio  per  stipulationem  "  (c), 
&c.  adds :  "  Et  quod  per  acripturam  fieri  possit  stipulatio 
et  obligatio  videtur,  quia  si  scriptum  fuerit  in  instrumento 
aliquem  promisisse.  perinde  habetur  ac  si  interrogatione  prae- 
cedente  responsum  sit "  (cQ.  There  is  no  doubt  that  he  means 
only  a  writing  under  seal,  though  it  is  not  so  expressed :  Fleta 
does  say  in  so  many  words  that  a  writing  unsealed  will  not 
do  (e).  The  equivalent  for  the  Eoman  Stipulation  being  thus 
fixed,  the  classes  of  Heal  and  Consensual  contracts  are  recognized, 
in  the  terms  of  Eoman  law  so  far  as  the  recognition  goes :  but 
the  Consensual  contracts  are  so  meagrely  handled  that  it  looks 
as  if  they  were  introduced  only  for  form's  sake  (/).  We  hear 
of  nothing  corresponding  to  the  later  Boman  extensions  of  the 
validity  of  informal  agreements.     Such  agreements  in  general 


Corres- 
ponding 
English 


(a)  See  Vangerow,  Pand.  §  600 
(8,  244). 

{h)  Erskine  Pr.  of  Law  of  Sc. 
Bk.  3,  Tit  2,  §  1 ;  Bk.  4,  Tit.  2, 

§11. 

(c)  One  may  doubt  whether  an 
English  court  ever  in  fact  enforced 
or  would  have  enforced  a  Stipulation 
proper,  aa  well  as  whether  it  ever 
entertained  an  '*  actio  legis  Aquiliae 
de  hominibus  per  feloniam  occisis," 
fo.  1086. 

{d)  99^  lOOo. 

(e)  Lib.  2,  c.  60,  §   26.     Non 


solum  Buffidet  scriptura  nid  aigilli 
munimine  stipulantis  roboretur  cum 
testimonio  fide  dignorum  praesen- 
tium.  The  wrong  use  of  9tipuUin» 
for  the  covenantor  deserves  remark. 
(/)  Gttterbock  (p.  118)  justly  re- 
marks that  what  Bracton  says  of  the 
Contract  of  Sale  in  another  place 
(fo.  616)  shows  that  it  was  not  a 
true  oonsensual  contract  in  his  view. 
The  passage  is  curious,  inasmuch  as 
it  contradicts  the  modem  law  of 
England  in  nearly  all  points,  and 
the  dvil  law  in  moat. 
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give  no  light  of  action :  in  Glanville  it  is  ezpiessly  said :  **  Pri- 
yatas  conventiones  non  solet  curia  domini  regis  tneri"  (a),  in  a 
context  suggesting  that  in  his  time  eyen  the  regular  consensual 
contracts  of  the  ciyil  law  fell  within  the  proposition. 


The  sum  of  the  matter  seems  to  have  heen  thus.     As  to  formal  RemediM 
contracts  :  A  contract  under  seal  could  be  enforced  by  action  of  ^^^j^,  j^ 
debt  (plckeitum  de  debito).      It  was  a  good  defence  that  the  ISth  can- 
party's  seal  had  been  lost  and  affixed  by  a  stranger  without  his  ^^  ^ 
,  knowledge,  at  least  if  the  owner  had  giyen  public  notice  of  the  ooyenant. 
loss  {h) ;  but  not  if  it  had  been  misapplied  by  a  person  in  whose 
custody  it  was ;  for  then,  it  was  said,  it  was  his  own  fault  for 
not  having  it  in  better  keeping.     This  detail  shows  how  much 
more  archaic  English  law  stiU  was  than  the  developed  Roman 
system  from  which  it  borrowed  much  of  its  language  :  and  also 
that  delivery  was  not  then  known  as  one  of  the  essential  requi- 
sites of  a  deed.     As  to  informal  contracts :  An  action  of  debt  Debt  on 
might  be  brought  for  money  lent,  or  the  price  of  goods  sold  and  J^^ic* 
delivered,  and  an  action  of  detinue  (which  was  but  a  species  of  detinue, 
debt)  for  chattels  bailed  (c).     And  probably  an  action  of  debt 
might  be  maintained  for  work  done  or  on  other  consideration 
completely  executed.     At  least  the  eontraetus  innominaii  {do  ut 
des,  &C.)  are  distinctly  recognized  by  the  text-writers,  though  in 
Bracton  strangely  out  of  their  natural  place,  under  the  head  of 
conditional  grants  (Bracton  ISb,  19a ;  Fleta  L  2,  c.  60  §  23)  (d). 


(a)  Lib.  10,  c  18.  "CurUdomwt 
rtgu "  is  aignificftni,  for  the  eocle- 
nMtical  eonrts  did  take  cognizance 
of  breaches  of  inf  ormal  agreements 
as  being  against  good  conscienoe, 
j^.  a  12,  and  see  Blackrtone's 
Gomm.  1.  52,  and  anthorities  there 
dted,  and  Archdeaoon  Hale's  deries 
of  Precedents  and  Proceedings, 
where  several  instances  will  be 
found.  It  is  worth  noting  that 
they  seem  to  cease  alter  the  end  of 
the  15th  oentozy,  i.e,  when  the 
action  of  asBmnpsit  in  the  temporal 
courts  had  become  well  established, 
and  therefore  the  spiritual  courts 
would  have  been  pn^bited  from 
entertaining  sach  matten,  as  they 
had  already  been  prohibited  from 
entertaining   suits    nominally  pro 


Uutume  fidei,  but  really  equivalent 
to  actions  of  debt  or  the  like :  Y.  B. 
38  H.  6,  29,  pL  11. 

(6)  GlanviUe  (L.  10,  c.  12)  has  not 
even  this :  Britton,  1, 164, 166  as  in 
the  text  "  Pur  oeo  qe  ilad  conu  le 
fet  estre  soen  en  partle,  solt  agurd^ 
pur  le  pleyntif  et  se  purveye  autre 
toiz  le  defendannt  de  meillour  gar- 
deyn."  Cp.  Fleta,  L  6,  c  83,  §  2  ; 
c.  34,  i  4. 

(c)  For  the  prsdse  difference  in 
the  developed  fonns  of  pleading  see 
per  Maule,  J.  15  C.  B.  808. 

(d)  In  Bracton  fa  19a,  lines  14, 
15,  M  {the  second)  and  potgunt  are 
obvious  misprints  for  ted  and  jMMtum, 
also  we  must  read  with  Ottterbock 
"  at  repetere  non  pouim,** 
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About  two  centuries  later  we  fmd  it  quite  clear  that  an  action  of 
debt  will  lie  on  any  consideration  executed  (though  the  term  is 
not  used)  and  also — which  marks  a  decided  advance  since  Brac- 
ton's  time — that  on  a  contract  for  the  sale  of  either  goods  or 
land  an  action  may  be  maintained  for  the  price  before  the  goods 
are  delivered  or  seisin  given  of  the  land  (a). 

Obligations  quctsi  ex  contractu  might  in  some  cases  at  least  be 
enforced  by  action  of  debt.  Such  an  action  brought  to  recover 
money  paid  on  a  failure  of  consideration  was  held  good  in  form 
(though  there  was  in  fact  a  covenant),  Y.  B.  21  <!l^  22  Ed.  1, 
p.  603  (Rolls  ed.)  [A.D.  1294]  where  it  is  also  said  that  money 
paid  as  the  price  of  land  might  be  recovei-ed  back  in  an  action  of 
debt  if  the  seller  would  not  enfeoff  the  buyer.  This  action  was 
probably  a  direct  imitation  of  the  Roman  Gondictions,  and  must 
not  be  confused  with  the  modem  action  of  assumpsit  on  the 
"  common  counts." 

Aocotint  The  action  of  account  was  also  in  use,  see  52  Hen.  3  (Stat 
Marlb.)  c.  17,  13  Ed.  1  (Stat.  Westm.  2)  c.  23.  It  seems  to 
have  been  for  a  long  time  a  remedy  of  wide  application  (some- 
times exclusively,  sometimes  concurrently  with  debt)  to  enforce 
claims  of  the  kind  which  in  modem  times  have  been  the  subject 
of  actions  of  assumpsit  for  money  had  and  received  or  the  like. 
It  covered  apparently  all  sorts  of  cases  where  money  had  been 
paid  on  condition  or  to  be  dealt  with  in  some  way  prescribed  by 
the  person  paying  it  (see  cases  in  1  RoL  Abr.  116).  One  must 
not  be  misled  by  the  statement  that  *'  no  man  shall  be  charged 
in  account  but  as  guardian  in  socage,  bailiff  or  receiver"  (11  Co. 
Rep.  89,  Co.  Lit.  172  a)  vdoi  it  is  also  said  "  a  man  shall  have 
a  writ  of  fitccount  against  one  as  bailiff  or  receiver  where  he  was 
not  lus  bailiff  or  receiver  :  for  if  a  man  receive  money  for  my 
use  I  shall  have  an  account  against  him  as  receiver ;  or  if  a  man 
deliver  money  unto  another  to  deliver  over  unto  me,  I  shall  have 
an  account  against  him  as  my  receiver"  (F.N  .B.  116  Q).  This 
action  might  be  brought  by  one  partner  against  another  (t  6. 11 7  D) . 
At  common  law  it  could  not  be  brought  by  executors,  except,  it 
seems,  in  the  case  of  merchants,  nor  against  them  unless  at  the 
suit  of  the  Crown  (Co.  Lit.  90  h,  and  see  Earl  of  Devonshire's 

(a)  T.  B.  Mich.  37  H.  6  [A.D.  1459]  8,  pi.  18,  by  Priaoi,  0.  J. 


nrmoDucmov  or  absumihit. 
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ca.  11  Rep.  89) :  but  it  waar  made  applicable  both  for  and 
against  executors  by  yarioas  statutes  to  which  it  is  needless  to 
lefer  particularly  (a).  In  modem  times  this  action  has  become 
aU  but  obsolete  (b). 

On  informal  executory  agreements  there  was  in  general  no 
remedy  in  the  King's  Courts.  The  Ecclesiastical  Courts  however 
took  notice  of  them  (see  note  p.  125  mipra)  :  and  it  may  well  be 
^t  executory  mercantile  contracts  were  also  recognized  in  the 
special  courts  which  administered  the  law  merchant.     But  wo  Where  no 
cannot   here  attempt  to  throw  any  light  on  that  which  Lonl  2  ownnum 
Blackburn  has  found  to  be  one  of  the  obscurest  passages  in  the  Iaw. 
history  of  the  English  law  (r).      Also  there  are  traces  of  excep- 
tions by  local  custom.     We  read  in  F.  N.  B.  146  A.  that  '*  in 
London  a  man  shall  have  a  writ  of  covenant  without  a  deed  for 
the  covenant  broken,"  but  the  authorities  referred  to  do  not  bear 
this  out  (d). 

It  is  not  without  significance  that  when  a  general  remedy  was  Later  fai- 
at  last  found  indispensable  it  was  introduced  in  the  form  ^i  ^t^/anmo- 
an  action  nominally  ex  delicto.     It  was  a  new  variety  of  trespass  «it. 
on  the   case   that  ultimately   became  the   familiar  action   of 
assumpsit  and  the  ordinary  way  of  enforcing  simple  contracts. 
The  final  prevalence  of  assumpsit  over  debt  was  no  doubt  much 
aided  by  the  defendant  not  being  able  to  wage  his  law  and  by 
certain  other  advantages :  but  the  reason  of  its  original  intro- 
duction was  to  supply  a  remedy  where  debt  would  not  lie  at 
alL     This  was  not  eifected  without  some   failures.     The  first 
recorded  case  is  abridged  by  Reeves,  and  translated  by  Mr. 
C.  P.  Cooper  (e),  but  is  curious  enough  to  bear  repeating.    The 
action  was  against  a  carpenter  for  having  failed  to  build  certain 


(a)  Hie  action  is  given  against 
ezecotozB  by  4  ft  5  AmL  c  3  (Bev. 
Stat. ;  4  Ann,  c  16  in  Roffhead) 
U.27. 

(b)  See  Lindley  Ptnp.  1,  6^  note 
r,  2.  909,  note  e. 

(e)  Blaekbnm  on  the  Contract  of 
Sale,  207-8.  In  addition  to  the 
qnotation  there  from  the  Year  Book 
of  Ed.  4,  see  now  Y.  R  21  &  22 
Ed.  1.  p.  45a. 

(<Q  The  Year  Book  27  H.  «.  10, 
pi  6,  ahowB  only  that  by  the  custom 


of  London  a  covenant  to  repair  by 
the  le$9or  was  implied  in  leases  :  the 
case  in  1  Leo.  2  shows  a  costom  at 
BriaUl  "that  eonvenHo  ore  tentu 
facta  shaU  bind  the  covenantor  as 
strongly  as  if  it  were  made  by 
writing,"  which  being  taken  strictly 
was  held  not  to  bind  executors. 

(e)  Hist  Eng.  Law  (Ed.  Finla- 
son),  2.  608,  1  C.  P.  Cooper,  Appx. 
649,  where  subsequent  cases  are  also 
collected  and  translated. 
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houses  as  he  had  contracted  to  do.  The  writ  ran  thus  :  "  Quaie 
cum  idem  [the  defendant]  ad  quasdam  domes  ipsius  Laurentii 
[the  plaintiff]  bene  et  fideliter  infra  certum  tempus  de  novo 
construend'  apud  Grimesby  assumpsisset,  praedictus  tamen  T. 
domes  ipsius  L.  infra  tempus  praedictum,  &c.,  construere  non 
cuiavit  ad  dampnum  ipsius  Laurentii  decem  libr*,  &c"  The 
report  proceeds  to  this  effect : — 

"  Tirwit, — Sir,  you  see  well  that  his  count  is  on  a  covenant, 
and  he  shows  no  such  thing :  judgment. 

Chscoigne. — Seeing  that  you  answer  nothii^,  we  ask  judg- 
ment and  pray  for  our  damages. 

Tirwit, — ^This  is  covenant  or  nothing  {ceo  est  merement  un 
covenant). 

Brencliesleyy  J, — It  is  so  :  perhaps  it  would  have  been  other- 
wise had  it  been  averred  that  the  work  was  begun  and  then  by 
negligence  left  unfinished. 

{Hankford,  J,  observed  that  an  action  on  the  Statute  of 
Labourers  might  meet  the  case.) 

Riekhill,  J, — For  that  you  have  counted  on  a  covenant  and 
show  none,  take  nothing  by  your  writ  but  be  in  mercy  "  (a). 

This  was  followed  by  at  least  one  similar  decision  (5),  but 
early  in  the  reign  of  Henry  VI.  a  like  action  was  brought 
against  one  Watkins  for  failure  to  build  a  mill  within  the  time 
for  which  he  had  promised  it,  and  two  out  of  three  judges 
(Babington,  C.J.,  and  Cockaine,  J.)  were  decidedly  in  favour  of 
the  action  being  maintainable  and  called  on  the  defendant's 
counsel  to  plead  over  to  the  merits  (c).  Martin,  J.  dissented, 
insisting  that  an  action  of  trespass  would  not  lie  for  a  mere 
non-feasance :  a  difficulty  by  no  means  frivolous  in  itself.  *'  If 
this  action  is  to  be  maintained  on  this  matter,"  he  said,  "  one 
shall  have  an  action  of  trespass  on  every  agreement  that  is 
broken  in  the  world.''  This  however  was  the  very  thing  sought, 
and  so  it  came  to  pass  in  the  two  following  reigns,  when  the 
general  application  of  the  action  of  assumpsit  was  well  established 
(see  Keeves,  3.  182,  403).  It  is  only  since  the  Common  Law 
Procedure  Act  that  there  has  been  in  form  as  well  as  in  substance 
a  consistent  and  appropriate  procedure  for  enforcing  executory 
simple  contracts. 

(a)  Mich.  2  H.  4,  86,  pL  9.  (c)  Hfl.  8  H.  6,  36,  pL  88. 

(6)  Mich.41  H.  4.  88,  pi.  60. 
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We  need  not  stop  to  consider  the  requisites  of  a  deed,  but  it  Rnl«»  ^^^ 
may  be  noticed  that  when  the  books  (e.ff.  Shepp.  Touchst  54)  ^^^  ^ 
ay  a  deed  must  be  written  on  parchment  or  paper,  not  on  woo<l,  written  on 
&c,  this  is  not  due,  as  a  modem  reader  might  at  first  sight  gug^'eiittHl 
think,  to  mere  exuberance  of  fancy  or  abundance  of  caution,  origin 
The  key  is  to  be  found,  we  believe,  in  the  common  use  of 
wooden  tallies  as  records  of  contracts  in  the  middle  ages,  and  in 
the  fuller  statement  of  Fitzherbert  (F.  N.  B.  122  I)  that  if  such 
a  tally  is  sealed  and  delivered  by  the  party  it  will  not  be  a  deed. 
The  Year  Books  there  referred  to  (so  far  as  we  can  verify  the 
references :  some  are  wrong  and  we  have  not  been  able  to  set 
them  right)  show  that  attempts  were  in  fact  made  to  rely  on 
sealed  tallies  as  equivalent  to   deeds.     These   tallies  were  no 
doubt  written  upon  as  well  as  notched,  so  that  nothing  could  be 
laid  hold  of  to  refuse  them  the  description  of  deeds  but  the  fact 
of  their  being  wooden :  the  writing  is  expressly  mentioned  in 
one  case  (a),  and  the  Exchequer  tallies  used  till  within  recent 
times  were  likewise  written  upon  (6). 

The  for^^ing  sketch  has  shown  how  in  the  ancient  view  no  Require- 
informal  contract  is  good  unless  it  falls  within  some  exceptionally  ^^  ^^^ 
favoured  class :  the  modem  view  to  which  the  law  of  England  treated  m 
has  now  long  come  round  is  the  reverse,  namely  that  no  contract  ^qq^ ^^^' 
need  be  in  any  particular  form  unless  it  belongs  to  some  class  in 
which  a  particular  form  is  specially  required. 

Before  we  say  anything  of  these  classes  it  must  be  mentioned  Contracts 
that  contracts  under  seal  are  not  the  only  formal  contracts  known  ^^  * 
to  English  law.  There  are  certain  **  contracts  of  record  "  which 
are  of  a  yet  higher  nature  than  contracts  by  deed.  The  judgment 
of  a  Court  of  Record  is  treated  for  some  purposes  as  a  contract : 
and  a  recognizance,  i,e.  "  a  writing  obligatory  acknowledged  before 
a  judge  or  other  officer  having  authority  for  that  piirpose  and 
enroUed  in  a  Court  of  Becord  "  is  strictly  and  properly  a  contract 


(a)  TriiL  12  H.  4.  23,  pL  8.  The 
oUier  caaee  we  have  been  able  to  find 
are  Paach.  25  £.  3.  83  (wrongly 
referred  to  ai  40  in  the  last  caae 
aaul  in  the  margin  of  Fitzh.)  pL  9, 
where  the  reporter  notes  it  is  said 
to  he  [by  eastom]  otherwise  in  Lon- 
don; and  Trin.  44  Ed.  8.  21,  pi  28. 


(6)  See  account  of  them  in  Penny 
CyclopiedJa,  s.  v.  Tally.  The  use  of 
tallies  appears  not  to  be  obsolete  on 
the  Continent.  The  French  (art 
1883)  and  Italian  (art.  1882)  Civil 
Codes  expressly  admit  them  as 
evidence  between  traders  who  keep 
their  aooomitB  in  this  way. 
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entered  into  with  the  Crown  in  its  judici»il  capacity.  The 
statutory  forms  of  security  known  as  statutes  merchant,  statutes 
staple,  and  recognizances  in  the  nature  of  a  statute  staple,  were 
likewise  of  record,  hut  they  have  long  since  fallen  out  of  use  (a). 
The  kinds  of  contracts  subject  to  restrictions  of  form  are 
these : 

Contracts  (1).  At  comxuon  law,  the  contracts  of  corporations.  The  role 
speckd  ^^^^  ^^^^  contracts  must  in  general  be  under  seal  is  remarkable 
forms.  as  not  being  an  institution  of  modem  positive  law  but  a  survival 
from  a  time  when  the  modern  doctrine  of  contracts  was  yet 
unformed.  Of  late  years  great  encroachments  have  been  made 
upon  it,  which  have  probably  not  reached  their  final  limits ;  as 
it  stands  the  law  is  in  a  state  of  transition  or  fluctuation  on 
some  points,  and  demands  careful  consideration.  Both  the 
historical  and  the  practical  reason  lead  us  to  give  this  topic  the 
first  place. 

(2).  Partly  by  the  law  merchant  and  partly  by  statute,  the 
peculiar  contracts  expressed  in  negotiable  instruments. 
(3.)  By  statute  only — 

A.  The  various  contracts  within  the  Statute  of  Frauds.  Cer- 
tain sales  and  dispositions  of  property  are  regulated  by  other 
statutes,  but  mostly  as  transfers  of  ownership  or  of  rights  good 
against  third  persons  rather  than  as  agreements  between  the 
parties. 

B.  Marine  insurances. 

C.  Transfer  of  shares  in  companies  (generally). 

D.  Acknowledgment  of  debts  barred  by  the  Statute  of  limi- 
tation of  James  I. 

E.  Marriage  :  This,  although  we  do  not  mean  to  ent^r  on  the 
subject  of  the  Marriage  Acts,  must  be  mentioned  here  to  com- 
plete the  list. 

1.  As  to  Contracts  of  Corporations, 

Corpora-  The  doctrine  of  the  common  law  was  that  corporations  could 
Old'nile*  ^^^  themselves  only  under  their  common  seal,  except  in  small 
Seal  gene-  matters  of  daily  occurrence,  as  the  appointment  of  household 

(a)  As  to  Contracts  of  Record,  an  account  of  statutes  merchant, 
see  Leake,  Chap.  1,  Sect  8,  and  lor      &c.  2  Wms.  Saund,  216-222. 
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serrantB  and  the  like  (a).  The  principle  of  these  exceptions  nUy  n»- 
hdngy  in  the  words  of  the  Court  of  Exchequer  Chamher,  **  con-  ^ 
Teuience  amounting  almost  to  necessity  "  (b),  the  vast  increase  in 
the  extent^  importance,  and  variety  of  corporate  dealings  which 
has  taken  place  in  modem  times  has  led  to  a  corresponding 
increase  of  the  exceptions.  Before  considering  these,  however, 
it  is  well  to  cite  an  approved  judicial  statement  of  the  rule,  and 
of  the  reasons  that  may  he  given  for  it : — 

**  The  seal  is  required  as  authenticating  the  concurrence  of  the 
whole  body  corporate.  If  the  legislature,  in  erecting  a  body  corporate, 
invest  any  member  of  it,  either  expressly  or  impliedly,  with  authority 
to  bind  the  whole  body  by  his  mere  signature  or  otherwise,  then 
undoubtedly  the  adding  a  seal  would  be  matter  purely  of  form  and 
not  of  substance.  Everyone  becoming  a  member  of  such  a  corporation 
knows  that  he  is  liable  to  be  bound  in  his  corporate  character  by  such 
an  act ;  and  persons  dealing  with  the  corporation  know  that  by  such 
an  act  the  body  will  be  bound  But  in  other  cases  the  seal  is  the  only 
authentic  evidence  of  what  the  corporation  has  done  or  agreed  to  do. 
The  resolution  of  a  meeting,  however  numerously  attended,  is,  after 
all,  not  the  act  of  the  whole  body.  Every  member  knows  he  is  bound 
by  what  is  done  under  the  corporate  seal  and  by  nothing  else.  It  is 
a  great  mistake,  therefore,  to  speak  of  the  necessity  for  a  seal  as  a 
relic  of  ignorant  times.  It  is  no  such  thing :  either  a  seal  or  some 
substitute  for  a  seal,  which  by  law  shall  be  taken  as  conduHively 
evidencing  the  sense  of  a  whole  body  corporate,  is  a  necessity  inherent 
in  the  veiy  nature  of  a  corporation"  (e). 

It  is,  no  doubt,  a  matter  of  "  inherent  necessity "  that  an 
artificial  person  can  do  nothing  save  by  an  agent:  and  the 
common  seal  in  the  agent's  custody,  when  an  act  in  the  law 
purports  to  he  the  act  of  the  corporation  itself,  or  his  authority 
under  seal,  when  it  purports  to  be  the  act  of  an  agent  for  the 
corporation,  is  in  English  law  the  recognized  symbol  of  his 
aathority.  But  there  is  no  reason  in  the  nature  of  things  why 
his  authority  should  not  be  manifested  in  other  ways :  nor  is  the 
seal  of  itself  conclusive,  for  an  instrument  to  which  it  is  in  fact 

(a)  1  WnM.  Saond  615,  616,  and  (c)  Majfor  of  Ludlow  v.  Charlton^ 

old  aathoritifla  collected  in  notea      6  M.  &  W.  815,  823,  adopted  by 


to  Arnold  ▼.  Mfajfor  ofPooU^  4  M.  ft  Pollock,   B.,  in  Mayor  of  Kiddtr* 

Gr.  876,  and  FukmoAger^  Company  mituier  v.  Hardtndc,  Ij.  R.  9  Ex.  at 

▼.  BoUrlmn^  5  H.  &  Gr.  182.  p.  24,  andaee  per  Keating,  J.,  Auatin 

(6)  CMmtA  ▼.  Imperial  Oag,  dec,  v.  Ouardian$  of  Bethnal  (ireen^  L. 

Company,  6  A.  &  E.  846,  861.  S.  S  C.  P.  at  p.  95. 

K  2 
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affixed  without  authority  is  not  binding  on  the  corporation  (a). 
On  the  other  hand,  although  it  is  usual  and  desirable  for  the  deed 
of  a  corporation  to  be  sealed  with  its  proper  corporate  seal,  it  is 
laid  down  by  high  authorities  that  any  seal  will  do  (b),  A 
company  under  the  Companies  Act,  1862,  must  have  its  name 
engraved  in  legible  characters  on  its  seal,  and  any  director,  &c.y 
using  as  the  seal  of  the  company  any  seal  on  which  the  name  is 
not  so  engraved  is  subject  to  a  penalty  of  501.  (as.  41,  42) :  but 
this  would  not,  it  is  conceived,  prevent  instruments  so  executed 
from  binding  the  company  (c).  The  seal  of  a  building  society 
incorporated  under  the  Building  Societies  Act,  1874  (37  &  38 
Vict.  c.  42,  s.  16,  sub-s.  10)^  "shall  in  all  cases  bear  the 
registered  name  thereof,"  but  no  penalty  or  other  consequence  is 
annexed  to  the  non-observance  of  this  direction. 


preme 
Court, 
U.S.) 


Modem         We  now  turn  to  the  exceptions.     According  to  the  modem 

BM^^f*^  authorities  it  is  now  established,  though  not  till  after  sundry 

ColmnbU  conflicting  decisions,  that  the  "  principle  of  convenience  amount- 

V. Patter-   jj^g  almost  to  necessity"  will  cover  all  contracts  which  can 
son  (Su-         Y 

fairly  be  treated  as  necessary  and  incidental  to  the  purposes  for 

which  the  corporation  exists  :  and  that  in  the  case  of  a  trading 

corporation  all   contracts  made  in  the   ordinary  course  of  its 

business  or  for  purposes  connected  therewith  fall  within  this 

description.     The  same  or  even  a  wider  conclusion  was  much 

earlier  arrived  at  in  the  United  States.     As  long  ago  as  1813  the 

law  was  thus  stated  by  the  Supreme  Court : — 

*^  It  would  seem  to  be  a  sound  rule  of  law  that  wherever  a  cor- 
poration is  acting  within  the  scope  of  the  legitimate  purposes  of  its 


(a)  Bank  of  Ireland  ▼.  Evant' 
Charities,  5  H.  L.  G.  889. 

(&)  10  Co.  Bep.  806,  Shepp. 
TouchBt.  57,  iupra,  p.  99.  Yet  the 
rule  is  donbted,  Grant  on  Corp.  59, 
but  only  on  the  ground  of  conve- 
nience and  without  any  authority. 
The  like  rule  as  to  sealing  by  an 
individual  is  quite  dear  and  at  least 
as  old  as  Bracton :  Non  multum 
refert  utrum  [charta]  proprio  vel 
alieno  sigillo  sit  signata,  cum  semel 
a  donatore  coram  testibus  ad  hoc 
Yooatis  reoognita  et  concessa  fuerit, 
fo.  38a.  Cp.  Britton,  1.  257. 

{e)  Notwithstanding  the  statutory 
penalty,  there  is  an  instance  on  re- 


cord of  the  private  seal  of  a  director 
being  used  when  the  company  had 
been  so  recently  fonned  that  there 
had  been  no  time  to  make  a  proper 
seal,  Oray  v.  Lewis,  8  Eq.  at  p.  531. 
The  like  direction  and  penalty  are 
contained  in  the  Industrial  and  Pro- 
vident Societies  Act  1876,  89  &  40 
Vict.  c.  45,  SB.  10,  sub-s.  1,  and  18, 
sub-s.  2.  As  to  execution  of  deeds 
abroad  by  companies  under  the  Acts 
of  1862  and  1867,  see  the  Companies 
Act  1862,  B.  55,  and  the  Companies 
Seab  Act  1864  (27  Vict  c  19) ;  in 
Scotland,  the  Conveyandng  (Scot- 
Lmd)  Act  1874,  87  ft  88  Vict.  c.  94^ 
s.  56, 
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ioatitntioB  all  parole  contracts  made  by  its  aothoriied  agents  ara 
express  promises  of  the  coiporation,  and  all  duties  imposed  on  them 
bj  law,  and  aU  benefits  conferred  at  their  request,  raise  implied  pro- 
mises for  the  enforcement  of  which  an  action  may  well  lie  (a).** 

This  bmad  statement  caiinot  at  present  be  said  to  be  correct  Not  m 
in  England  except  for  trading  corporations,  and  perhaps  also  ]^|^|^ 
for  non-tzading  corporations  established  in  modem  times  for 
special  purposes:  and  with  all  respect  for  the  reasons  of  the 
Court  of  Exchequer  in  Mayor  of  Ludlow  v.  Charlton  (ft),  one  may 
perhaps  venture  to  regret  that  we  have  not  adopted  the  rule  laid 
down  by  the  American  Supreme  Court  in  its  fulness  and  sim- 
plicity. The  former  conflict  of  decisions  is  now  much  reduced, 
but  there  remains  the  inconvenient  distinction  of  two  if  not 
three  different  rules  for  corporations  of  different  kinds. 

As  concerns  trading  corporations  the  law  may  be  taken  as  TVading 
settled  by  the  unanimous  decisions  of  the  Court  of  Common  ^]|^|T^ 
Pleas  and  of  the  Exchequer  Chamber  in  South  of  Ireland  Col-  Contracts 
liery  Co.  v.  Wad^Ue  (c).     The  action  was  brought  by  the  Com-  ^  bJI^J^ 
pany  against  an  engineer  for  non-delivery  of  pumping  machinery,  don*t  want 
there  being  no  contract  under  seal.      Bovill,  C.J.  said  in  the  j^^^^ 
Court  below  that  it  was  impossible  to  reconcile  all  the  decisions  Collieiy 
on  the  subject :  but  the  exceptions  created  by  the  recent  cases  ^^^^^ 
were  too  firmly  established   to  be   questioned   by  the  earlier 
decisions,  which  if  inconsistent  with  them  must  be  held  not  to 
be  law : — 

''  Hiese  exceptions  apply  to  all  contracts  by  trading  corporations 
entered  into  for  the  purposes  for  which  they  are  inoorporate<l.  A 
company  can  only  carry  on  business  by  agents, — managers  and 
others ;  and  if  the  contracts  made  by  these  persons  are  contracts 
which  relate  to  objects  and  purposes  of  the  company,  and  are  not 
inconsistent  with  the  rules  and  regulations  which  govern  their  acts 
[this  exception  is  far  from  being  unqualified,  see  Royal  Brituh  Bank 
V.  Turquand  djc  suproy  p.  109],  they  are  valid  and  binding  upon  the 
comipany,  though  not  under  seal.  It  has  been  urged  that  the  except 
tions  to  the  general  rule  are  still  limited  to  matters  of  frequent 

(a)  Bank  of  Columbia  v.  PaUer$<my  Ch.  4  C.  P.  617.     Most  if  not  all  of 

7  Cxmnch,  299,  306.  the  previous  anthoritiee  are  there 

(&)  6  M.  &  W.  815.  referred  to. 
(c)  L.  R  8  C.  P.    463,   in  Ex. 


134 


CHAP.    III.    FORM   OF   CONTRACT. 


Cases  over- 
ruled, 
aembfe. 


occurrence  and  small  importance.    The  aathoritaes  howeyer  do  not 
sastain  the  argument.*' 

The  decision  was  affirmed  on  appeal  without  hearing  counsel 
for  the  plaintiffs,  and  C(»ckbum,  C.J.  said  the  defendant  was 
inviting  the  Court  to  reintroduce  a  relic  of  barbarous  antiquity. 
It  is  submitted  that  the  following  cases  must  since  this  be  con- 
sidered as  overruled : — 


Cases 
affirmed. 


East  London  Waterworks  Co,  v.  Bailey,  4  Bing.  283.  Action  for 
non-dtlivery  of  iron  pipes  ordered  for  the  company's  works  (a). 
Expressly  said  in  the  Court  below  to  be  no  longer  law,  per  Montague 
Smith,  J.     See  L.  R.  3  C.  P.  475. 

Homerskam  v.  Wolverhampton  Waterworks  Co.  6  Ex.  137,  20  L.  J. 
Ex.  193.  Contract  under  sral  for  erection  of  machinery  :  price  of 
extra  work  done  with  approval  of  the  company's  engineer  and 
accepted,  but  not  within  the  terms  of  the  sealed  contract,  held  not 
recoverable, 

Diggle  v.  London  <&  BlackwaU  By,  Co,  5  Ex.  442, 19  L.  J.  Ex.  308. 
Work  done  on  railway  in  alterations  of  permanent  way  &c. :  this  case 
already  much  doubted  in  Henderson  v.  Australian  Royal  Mail  d;c,  Co. 
5  E.  &  B.  409,  24  L.  J.  Q.  B.  322,  which  is  now  confirmed  in  its  full 
extent  by  the  principal  case. 

Probably  Finlay  v.  Bristol  <d  Exeter  Ry.  Co.  7  Ex.  409,  21  L.  J. 
Ex.  117,  where  it  was  held  that  against  a  corporation  tenancy  could 
in  no  case  be  inferred  from  payment  of  rent  so  as  to  admit  of  an  action 
for  use  and  occupation  without  actual  occupation. 

Also  London  Dock  Co.  v.  SinnoU,  8  E.  &  B.  347,  27  L.  J.  Q.  B.  129, 
where  a  contract  for  scavenging  the  company's  docks  for  a  year  was 
held  to  require  the  seal,  as  not  being  of  a  mercantile  nature  nor  with 
a  customer  of  the  company,  can  now  be  of  little  or  no  authority 
beyond  its  own  special  circumstances :  see  per  Bovill,  C.  J.  KB. 
3  C.  P.  471. 

Even  in  the  House  of  Lords  it  has  been  assumed  and  said,  though 
fortunately  not  decided,  that  a  formal  contract  under  seal  made  with 
a  railway  company  cannot  be  subsequently  varied  by  any  informal 
mutual  consent :  Midland  G.  W.  By.  Co.  of  Irleand  v.  Johnson,  6  H. 
L.  C.  798,  812. 

The  following  cases  are  affirmed  or  not  contradicted.  Some 
of  them  were  decided  at  the  time  on  narrower  or  more  particular 

(a)  The  directors  were  authorized  was  held  that  this  only  meant  they 
hy  the  incorporating  Act  of  Parlia-  might  affix  the  seal  without  calling 
ment  to  make  contracts ;    but    it      a  meeting. 
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gronndBy  and  in  one  or  two  the  trading  character  of  the  corpora* 
tion  fieems  immaterial : — 

Beverley  y.  Lincoln  0<u  Co,  6  A.  &  £.  829.  Action  against  the 
company  for  price  of  gas  meters  napplied. 

Church  V.  Imperial  Ga»  Co,  ib.  846,  in  Ex.  Ch.  Action  by  the  com- 
pany for  breach  of  contract  to  accept  gas.  A  supposed  distinrtion 
between  the  liability  of  corporations  on  executed  and  on  executory 
contracts  was  exploded. 

Copper  Miners  ofEufflandr.  Fox,  16  Q.  &  229, 20  L.  J.  Q.  B.  174. 
Action  (in  effect)  for  non-acceptance  of  iron  rails  ordered  from  the 
company.  The  company  had  in  fact  for  many  years  given  up  copper 
mining  and  traded  iu  iron,  but  this  was  not  within  the  scope  of  its 
incorporation. 

Lowe  V.  L.  d;  N.  W.  Ry.  Co.  18  Q.  B.  632,  21  L  J.  Q.  B.  361.  The 
company  was  held  liable  in  an  action  for  use  and  occupation  when 
there  had  been  an  actual  occupation  for  corporate  puri)0fle8,  partly  on 
the  ground  that  a  parol  contract  for  the  occupation  was  within  the 
statntory  powers  of  the  directors  and  might  be  presumed :  cp.  the 
next  case. 

Pa^inff  y.  Z.  d:  N.  W.  Ry.  Co.  8  Ex.  867, 23  L.  J.  Ex.  105.  Sleepers 
supplied  to  an  order  from  the  engineer's  office  and  accepted  :  there 
was  no  doubt  that  the  contract  could  under  the  Companies  Clauses 
Consolidation  Act  be  made  by  the  directors  without  seal,  and  it  was 
held  that  the  acceptance  and  use  were  evidence  of  an  actual  contract 

Eendermm  v.  Australian  Royal  MaU  Ac.  Co.  5  £.  &  B.  409,  24 
Ik  J.  Q.  B.  322.  Action  on  agreement  to  pay  for  bringing  home  one 
of  the  Company's  ships  from  Sydney.  Here  it  was  distinctly  laid 
down  that ''  where  the  making  of  a  certain  description  of  contracts  is 
necessary  and  incidental  to  the  purposes  for  which  the  corporation 
was  created"  such  contracts  need  not  be  under  seal  (by  Wigbtman 
J.) :  *^  The  question  is  whether  the  contract  in  its  nature  is  directly 
connected  with  the  purpose  of  the  incorporation  "  (by  Erie,  J.). 

aame  Company  v.  MarzetH^  11  Ex.  228,  24  L.  J.  Ex.  273.  Action 
by  the  company  on  agreement  to  supply  provisions  for  its  passenger 
ships. 

RmOer  y.  Electric  Tdegraph  Co.  6  E.  &  B.  341,  26  L.  J.  Q.  B.  46. 
Where  the  chief  point  was  as  to  the  ratification  by  the  directors  of  a 
contract  made  originally  with  the  chairman  alone^  who  certainly  had 
no  authority  to  make  it. 

Claim  of  Ehhw  Vale  Company ^  8  Eq.  14,  decides  that  one  who  sells 
to  a  company  goods  of  the  kind  used  in  its  business  need  not  &^cer- 
tain  that  the  company  means  so  to  use  them,  and  is  not  proven te<l 
from  enforcing  the  contract  even  if  he  had  notice  of  an  intention  to 
use  them  otherwise. 
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Non-  As  concerns  non-tnuling  corporations,  tho  question  has  never 

corpora      ^^^^  decided  by  a  Court  of  Appeal     But  the  weight  of  the 

tions.         most  recent  authorities,  together  with  the  analogy  of  those  last 

created       considered,  seems  practically  to  give  a  sufficient  warrant  for  the 

for  special  statement  made  above,  that  all  contracts  necessary  and  incidental 

Sti^d?     to  the  purposes  for  which  the  corporation  exists  may  be  made 

author!-      without  seal,  at  least  when  the  corporation  has  been  established 

cessaryand  ^^^  special  purposes  by  a  modem  statute  or  charter.     On  the 

incidental"  mle  as  thus  Umited  the  latest  case  is  Niclwl^on  v.  Bradfield 

don't  want  ^'^'^  (^)>  where  it  was  heltl  that  a  coq)oration  is  liable  without 

seal.  a  contract  under  seal  for  goods  of  a  kind  which  must  be  from 

time  to  time  required  for  corporate  purposes,  at  all  events  when 

they  have  been  actually  supplied  and  accepted.     Earlier  decisions 

are  as  follows  : — 

Sanders  v.  St.  Neat's  Union,  8  Q.  B.  810,  15  L.  J.  M.  C.  104.  Iron 
gates  for  workhouse  supplied  to  order  without  seal  and  accepted. 

Pahit  V.  Strand  Union,  tb.  326,  15  L.  J.   M.  C.  89,  is  really  the 
same  way,  though  at  first  sight  contra :  the  decision  being  on  the 
ground  that  making  a  plan  for  rating  purposes  of  one  partth  ^^dthin 
*  the  union  was  not  incidental  to  the  purposes  for  which  the  guardians 

of  the  union  were  incorporated  :  they  had  nothing  to  do  with  either 
making  or  collecting  rates  in  the  several  parishes,  nor  had  they  power 
to  act  as  a  corporation  in  matters  confined  to  any  particular  pansh. 

Clarke  v.  Cuclfield  Union,  21  L.  J.  Q.  B.  349  (in  the  Bail  CJourt,  by 
Wightman,  J.)  Builders'  work  done  in  the  workhouse.  The  former 
cases  are  reviewed. 

Haigh  V.  North  Brierly  Union,  E.  B.  &  E.  873,  28  L.  J.  Q.  B.  62. 
An  accountant  employed  to  investigate  the  accounts  of  the  union 
was  held  entitled  to  recover  for  his  work  as  'incidental  and  neoessaiy 
to  the  purposes  for  which  the  corporation  was  created,"  by  Erie,  J., 
Crompton,  J.  doubting. 

In  direct  opposition  to  the  foregoing  we  have  only  one  decision,  but 
a  considered  one,  Lamprell  v.  BiUericay  Union,  3  Ex.  283,  18  L.  J. 
Ex.  282.  Building  contract  under  seal,  providing  for  extra  works  on 
written  directions  of  the  architect.  Extra  work  done  and  accepted 
but  without  such  direction.  Held,  with  an  expression  of  regret,  that 
against  an  individual  this  might  have  given  a  good  distinct  cause  of 
action  on  simple  contract,  but  this  would  not  help  the  plaintiff,  as 
the  defendants  could  be  bound  only  by  deed. 

Municipal     '  With  regard  to  municipal  corporations  (and  it  is  presumed 

(rt)  L.  11.  1  Q.  B.  620. 
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other  corporations  not  created  for  definite  public  porposee)  the  f^'P*''^ 
ancient  rule  seems  to  be  still  in  force  to  a  great  extent    An  action  qi^  ^^  -^ 
will  not  lie  for  work  done  on  local  improvements  (a),  or  on  an  J«^ 
agieement  for  the  purchase  of  toUs  by  auction  (fr),  without  an 
agreement  under  seaL     The  Court  of  Common  Pleas  has  very 
lately  held  that  where  a  municipal  corporation  owns  a  graving 
dock  a  contract  to  let  a  ship  have  the  use  of  it  need  not  be 
under  the  corporate  seal     This  was  put  however  on  the  ground 
that  the  case  does  fall  within   the  ancient  exception  of  con- 
venience resting  on  the  frequency  or  urgency  of  the  transaction. 
The  admission  of  a  ship  into  the  dock  is  a  matter  of  fre^juent 
and  ordinary  occurrence  and  sometimes  of  urgency  (r). 

There  has  also  been  little  disposition  to  relax  the  rule  in  the  ^^^poini- 
case  of  appointments  to  offices,  and  it  seems  at  present  that  such  ^^iom  by 
an  appointment,  if  the  office  is  of  any  importance,   must  be  ootpoA- 
under  the  corporate  seal  to  give  the  holder  a  right  of  action  for 
his  salary  or  other  remuneration.     This  appears  by  the  following 
instances : — 

Appointment  of  attorney  :  Arnold  v.  Mat/or  of  Foolty  4  M.  &  Or. 
860.  It  is  true  that  the  corporatiou  of  London  appoints  an  attorney 
in  court  without  deed,  but  that  is  because  it  is  matter  of  record  :  see 
pp.  882,  896.  But  after  au  attorney  has  appeared  and  acted  for  a 
corporation  the  corporation  cannot^  a$  ogainH  the  other  party  to  (hs 
action,  dispute  his  authority  on  this  ground  :  Favidl  v.  E,  C,  Ry,  Co, 
2  Ex.  344,  17  L.  J.  Ex.  223,  297.  Nor  can  the  other  party  dispute  it 
after  taking  steps  in  the  action :  Thames  Haven,  dbc.  Co,  v.  Hall, 
6  M.  &  Gr.  274.  Cp.  Reg.  v.  Justices  of  Cumberland,  17  L.  J.  Q.  B.  102 . 

Orant  of  militeiy  pension  by  the  East  India  Company  in  its  }K>litical 
capacity  :  Qibsfm  v.  E,  /.  Co,  5  Bing.  N.  G.  262. 

Increase  of  town  clerk's  salaiy  in  lieu  of  compensation  :  Reg,  v. 
Manfor  of  Stamford,  6  Q.  B.  434,  L.  J.  Dig.  6.  422. 

Office  with  profit  annexed  (coal  meter  paid  by  dues)  though  held  at 
the  pleasure  of  the  corporation  :  Smith  v.  Cartwright,  6  Ex.  927,  20 
L.  J.  Ex.  401.  (The  action  was  not  against  the  corporation  but  against 
the  person  by  whom  the  daes  were  alleged  to  be  payable.  The  claim 
was  also  wrong  on  another  ground.) 

Collector  of  poor  rates  :  Smart  v.  West  Ham  Union,  10  Ex.  867, 

(a)  Mayor  of  Ludlow  v.  Chariton,      Hardwick,  L.  K.  9  Ex.  13. 
6  M.  &  W.  815.  (c)  WeUs  v.  Kingttonupon-Hull,    ' 

(6)  Mayor  of   Kidderminster  v.      L.  R.  10  C.  P.  402. 
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24  L.  J.  Ex.  201  ;  but  partly  on  the  ground  that  the  guardians  had 
not  undertaken  to  pay  at  all,  the  salary  being  charged  on  the  rates  ; 
and  wholly  on  that  ground  in  Ex.  Ch.,  11  Ex.  867,  25  L.  J.  Ex.  210. 

Clerk  to  master  of  workhouse :  A^istin  v.  Ouardicma  of  Bethnal 
Green,  L.  R.  9  C.  P.  91. 

Dufutan  v.  Imperial  Gcu  Light  Co,  3  B.  &  Ad.  125,  as  to  director's 
fees  voted  by  a  meeting;  but  chiefly  on  the  ground  that  the  fees  were 
never  intended  to  be  more  than  a  gratuity. 

Cope  V.  Themes  Haven  dx,  Co.  3  Ex.  841,  18  L.  J.  Ex.  345  :  agent 
appointed  for  a  special  negotiation  with  another  company  not  aUowed 
to  recover  for  his  work,  the  contract  not  being  under  seal  nor  in  the 
statutory  form,  vis,  signed  by  three  directors  in  pursuance  of  a  re- 
solution, although  by  another  section  of  the  special  Act  the 
directors  had  full  power  to  ^  appoint  and  displace  ...  all  such 
managers,  officers,  agents  .  .  as  they  shall  think  proper."  It  seems 
difficult  to  support  this  decision  ;  this  was  not  like  an  appointment 
to  a  continuing  office  ;  and  cp.  Reg,  v.  Justices  of  CumherUmd,  17  L. 
J.  Q.  B.  102,  where  under  very  similar  enabling  words  an  appoint- 
ment of  an  attorney  by  directors  without  seal  was  held  good  as  against 
third  parties. 

No  equity       It  has  been  decided  (as  indeed  it  is  obvious  in  principle)  that 
infonnid^  inability  to  enforce  an  agreement  with  a  corporation  at  law  by 
agreement  reason  of  its  not  being  under  the  corporate  seal  does  not  create 
J5?^^.     any  jurisdiction  to  enforce  it  in  equity  (a), 
tion. 

Right  of         The  rights  of  corporations  to  sue  upon  contracts  are  somewhat 
^u^tome  more  extensive  than  their  liabilities.     When  the  corporation  has 
on  con-       performed  its  own  part  of  the  contract  so  that  the  other  party 
cuted.****  has  had  the  benefit  of  it,  the  corporation  may  sue  on  the  contract 
Tenancy    though  not  originally  bound  (&).    For  this  reason,  if  possession  is 
and  occu-   given  under  a  demise  from  a  corporation  which  is  invalid  for  want 
^  ^^       of  the  corporate  seal,  and  rent  paid  and  accepted,  this  will  consti- 
tute a  good  yearly  tenancy  (c)  and  will  enable  the  corporation  to 
enforce  any  term  of  the  agreement  which  is  applicable  to  such  a 
tenancy  {d),  and  a  tenant  who  has  occupied  and  enjoyed  corporate 

(a)  Kirk  v.    Bromley    Union,  2  without   Ihnit)   is    now  overmled. 

Phill.  640.  See  Mayor  of  Kiddermmater  ▼.  Hard- 

{h)  Fishmongers'  Co,  v.  Robertson,  wick,  L.  R  9  Ex.  18,  21. 
5M.  &Gr.l31.     The  judgment  on  (c)   JKood  v.  TVi^e,  2.  B  &  P.  N.  R 

this  point  is  at  pp.  192-6  ;  but  the  247. 

dictum  contained  in    the    passage  {d)  JScdes.  Commrs,  v.  Merral,  L. 

"Eyenif  .  .  .  against  themselves,*'  R.  4  Ex.  162.    By  Kelly,  C.  B., 

pp.  192-3  (extendmg  Uie  right  to  sue  this  is  correlatave  to  the  tenant's 
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landfl  without  any  deed  may  be  sued  for  use  and  occupation  (a). 
Conveiaely  the  pTceumption  of  a  demise  from  year  to  year  from 
payment  and  acceptance  of  rent  is  the  same  against  a  corporation 
as  against  an  individnal  landlord  :  "  where  the  corporation  have 
acted  as  npon  an  execated  contract^  it  is  to  be  presumed 
against  them  that  everything  has  been  done  that  was  necessary 
to  make  it  a  binding  contract  upon  both  parties,  they  having  had 
all  the  advantage  they  would  have  had  if  the  contract  had  been 
regularly  made  "  (b).  And  a  person  by  whose  permission  a  cor* 
pomtion  has  occupied  lands  may  sue  the  corporation  for  use  and 
occupation  (c). 

In  the  case  of  a  yearly  tenancy  the  presumption  is  of  an  Corpora- 
actual  contract,  but  the  liability  for  use  and  occupation  belongs  g^  o«a»- 
rather  to  the  class  of  obligations  qucui  ex  contractu,  which  we  ooatnctm 
call  by  the  very  inconvenient  name  of  "  contracts  implied  in  8«"e'~*7» 
law  "  (d).     It  is  settled  that  in  general  a  cause  of  action  of  this 
kind  is  as  good  against  a  corporation  as  against  a  natural  person. 
Thus  a  corporation  may  be  sued  in  an  action  for  money  received 
on  the  ground  of  strict  necessity;  "it  cannot  be  expected  that  a 
corporation  should  put  their  seal  to  a  promise  to  return  moneys 
which  they  are  wrongfully  receiving''  (e).     It  was  held  much 
earlier  that  trover  could  be  maintained  against  a  cori)oration — 
a  decision  which,  as   pointed   out  in  the  case  last  cited,  was 
analogous  in  principle  though  not  in  form  (/). 

Forms  of  contracting  otherwise  than  under  seal  are  provided  Statutory 
by  many   special   or  general  Acts  of  Parliament  creating  or  ^f^^ 
r^pilating  corporate  companies,  and  contracts   duly   made  in 


right  to  enforoe  the  agreement  in 
equity  on  the  ground  of  part  per- 
fomumoe,  ted  qu, 

(a)  JTayor  of  Stafford  v.  Till,  4 
Bing.  75.  The  like  m  to  toUs, 
Mayor  of  Oarmartken  t.  LeMfit,  6  C. 
&  F.  d08,  but  see  Serj.  Manning's 
note,  2  AC.  &  6r.  249. 

(&)  Doe  d,  Pennington  t.  Taniertf 
12  Q.  R  998,1018, 18  L.  J.  Q.  B.  49. 

(c)  Lowe  V,  L.  <fc  N,  W.  Ry.  Co. 
18  Q.  B.  632,  21  L.  J.  Q.  B.  361. 

(d)  The  liability  existed  at  com- 
mon law,  and  the  statute  11  Geo.  2, 
&  19,  a.  14,  made   the  remedy  by 


action  on  the  case  coextensive  with 
that  by  action  of  debt,  see  Oibton  v. 
Kirhj  1  Q.  B.  850,  10  L.  J.  Q.  K 
297.  Since  the  C.  L.  P.  Act  the 
statute  seems  in  fact  superfluous. 

(e)  Hatt  V.  Mayor  of  Swantea,  5 
Q.  B.  526,  549, 18  L.  J.  Q.  B.  107. 
The  like  of  a  quasi  corporation  em* 
powered  to  sue  and  be  sued  by  an 
officer,  Jefferyt  t.  Ourr,  2  B.  &  Ad. 
888. 

(/)  Yarbonrnffh  v.  Bank  of  Eng- 
land, 16  East  6.  See  early  casefl  of 
tieflpass  against  corporations  cited 
by  Lord  Ellenborou^  at  p.  10. 
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those  forms  are  of  course  valid  (a).  But  a  statute  may  on  the 
other  hand  contain  restrictive  provisions  as  to  the  form  of  cor- 
porate contracts,  and  in  that  case  they  must  be  strictly  followed. 
An  enactment  that  contracts  of  a  local  board  whose  value  should 
exceed  lOZ.  should  be  in  writing  and  sealed  with  the  seal  of  the 
local  board  has  been  held,  though  with  great  reluctance  and 
even  indignation,  to  be  imperative.  The  claim,  like  sundry 
others  above  mentioned,  was  for  extra  work  done  without  any 
formal  order,  the  principal  work  being  provided  for  by  a  con- 
tract in  due  form  (b).  The  general  results  seem  to  stand  thus  : — 
Summary  In  the  absence  of  enabling  or  restrictive  statutory  provisions, 
which  when  they  exist  must  be  carefully  attended  to — 

A  trading  corporation  may  make  without  seal  any  contract 
incidental  to  the  ordinary  conduct  of  its  business;  but  it  cannot 
bind  itself  by  negotiable  instruments  unless  the  making  of  such 
instruments  is  a  substantive  part  of  that  business,  or  is  provided 
for  by  its  constitution  (c). 

A  non-trading  corporation,  if  expressly  created  for  special 
purposes,  may  make  without  seal  any  contract  incidental  to 
those  purposes ;  if  not  so  created,  cannot  (it  seems)  contract 
without  seal  except  in  cases  of  immediate  necessity,  constant 
recurrence,  or  trilling  importance. 

In  any  case  where  an  agreement  has  been  completely  executed 
on  the  part  of  a  corporation,  it  becomes  a  contract  on  which  the 
corporation  may  sue. 

The  rights  and  obligations  arising  from  the  tenancy  or  occu- 
pation of  land  without  an  express  contract  apply  to  corporations 
both  as  landlords  and  as  tenants  or  occupiers  in  the  same 
manner  (d)  and  to  the  same  extent  as  to  natural  persons. 

A  corporation  is  bound  by  an  obligation  implied  in  law  when- 
ever under  the  like  circumstances  a  natural  person  would  be  so 
bound. 

It  will  be  seen  that  as  touching  non-trading  corporations  the 
law  still  leaves  a  good  deal  to  be  desired  in  certainty,  and 
perhaps  something  in  reasonableness;  and  it  is  much  to  be 
wished  that  the  whole  subject  should  be  reviewed  and  put  on  a 

(a)  See    Mr.    Justice    lindlej's  (c)  See  p.  117  sufret. 

accotmt  (1.  870-4).    Beer  v.  London         (d)  ABsuming  Ftnlay  v.    Briitol 

ds  Paris  HoUl  Co,,  20  Eq.  412,  426.  and  ExeUr  Ry.  Co.  7  Ex.  409,  21  L. 

(6)  Frend  y.  Dennett,  4  G.  B.  N.  J.  Ex.  117,  not  to  be  now  law. 
S.  676,  27  L.  J.  C.  P.  814. 
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settJfid  and  consistent  footing  by  the  Court  of  Appeal.  In  the 
present  writer^s  opinion  this  could  not  be  satisfactorily  done 
without  expressly  overruling  a  certain  number  of  the  decided 
cases. 

2.  Negoiiahle  ingtnimenU.  Megodftblc 
The  peculiar  contracts  undertaken  by  the  persona  who  issue  ^^i^ 

or  indorse  n^otiable  instruments  must  by  the  nature  of  the  case 
be  in  writing.  A  bill  of  exchange  is  defined  as  a  written  order 
for  the  payment  of  a  certain  sum  of  money  unconditionally ;  a 
promissory  note  as  a  toriiten  promise  to  pay  a  certain  sum  of 
money  unconditionally  (a).  The  acceptance  of  a  bill  of  exchan^;^, 
though  it  may  be  verbal  as  far  as  the  law  merchant  is  concerned, 
is  required  by  statute  to  be  in  writing  (19  ^  20  Vict.  c.  97,  s,  6, 
extending  and  superseding  1  &  2  Geo.  4,  c  78,  s.  2,  now 
expressly  repealed  by  the  Stat.  Law  Revision  Act  1873).  Addi- 
tional forms  were  required  in  the  case  of  negotiable  instruments 
for  less  than  10/.  by  17  Greo.  3,  c.  30 ;  but  this  was  repealed  by 
a  temporary  Act,  26  &  27  Vict,  c  105,  which  has  since  been 
continued  from  time  to  time  by  the  annual  Expiring  Laws  Con- 
tinuance Acts. 

3.  As  to  purdy  statutory  fonrut, 

A.  Contracts  within  the  Statute  of  Frauds.  Stetata  of 

To  write  a  commentary  on  the  Statute  of  Frauds  would  be  l^'*"*^ 
quite  beyond  the  scope  of  this  work.     It  may  be  convenient 
however  to  state  as  shortly  as  possible,  so  &r  as  contracts  are 
concerned,  the  contents  of  the  statute  and  some  of  the  leading 
points  established  on  the  construction  of  it. 

The  statute  (29  Car.  2,  c.  3)  enacts  that  no  action  shall  be 
brought  on  any  of  the  contracts  specified  in  the  4th  sexstion 
''  unless  the  agreement  upon  which  such  action  shall  be  brought 
or  some  memorandum  or  note  thereof  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith  or  some  other  person 
thereunto  by  him  lawfully  authorized,"  The  peculiar  operation 
of  this  section  as  distinguished  from  the  seventeenth  will  be  con- 
sidered in  another  place  (Chapter  XII.).  The  contracts  com- 
prised in  it  are — 

(a)  Smith,  Merc.  Law,  199,  and      o.  8  [Bev.  Stst :  ai.  9]  ■.  1. 
as  to  pramiMory  notes,  3  uid  4  Ann. 
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PromiBes  a.  Any  special  promise  by  an  executor  or  administrator  "  to 
cutor^&c.  *"^^®^^  damages  out  of  his  own  estate."  No  difficulty  has  arisen 
on  the  words  of  the  statute,  and  the  chief  observation  to  be  made 
is  the  almost  self-evident  one  (which  equally  applies  to  the  other 
cases  mthin  the  statute)  that  the  existence  of  a  written  and  signed 
memorandum  is  made  a  necessary  condition  of  the  agreement 
being  enforceable,  but  will  in  no  case  make  an  agreement  any 
better  than  it  would  have  been  apart  from  the  statute.  A  good 
consideration,  a  real  consent  of  the  parties  to  the  same  thing 
in  the  same  sense,  and  all  other  things  necessary  to  make  a 
contract  good  at  common  law  are  still  required  as  much  as 
before  (a). 

Guaran-  yj.  «  Any  special  promise  to  answer  for  the  debt  default  or 

miscarriages  of  another  person." 

On  this  the  principal  points  are  as  follows.  A  promise  is  not 
within  the  statute  unless  there  is  a  debt  &c.  of  some  other 
person  for  which  that  other  is  to  remain  liable  (though  the 
liability  need  not  be  a  present  one) :  for  there  can  be  no  contract 
of  suretyship  or  guaranty  unless  and  until  there  is  an  actual 
principal  debtor.  "Take  away  the  foundation  of  principal 
contract,  the  contract  of  suretyship  would  fail"  (6).  "Where  the 
liability,  present  or  future,  of  a  third  person  is  assumed  as  the 
foundation  of  a  contract,  but  does  not  in  fact  exist,  then,  inde- 
pendently of  the  statute,  and  on  the  principle  of  the  Coufurier 
V.  Hiistie  class  of  cases  (explained  elsewhere.  Chap.  VIII.  ad  fin.) 
there  is  no  contract.  On  the  other  hand  a  promise  to  be  primarily 
liable,  or  to  be  liable  at  all  events,  whether  any  third  person  is 
or  shall  become  liable  or  not,  is  not  within  the  statute  and  need 
not  be  in  writing.  Whether  particular  spoken  words,  not  in 
themselves  conclusive,  e*g.  "  Go  on  and  do  the  work  and  I  will 
see  you  paid,"  amount  to  such  a  promise  or  only  to  a  guaranty 
is  a  question  of  fact  to  be  determined  by  the  circumstances  of 
the  case  (6). 

Nor  is  a  promise  within  the  statute  unless  it  is  made  to  the 
principal  creditor:  "  The  statute  applies  only  to  promisee  made  to 

(a)  Ab  to  these  contracts  of  eze-  R.  7  Q.  B.  196,  202  (in  Ex.  Oh.)  per 

cntors,  2  Wms.  Exors.  Pt  4,  Bk.  2.  WiUes,  J.,  affd.   L.  R.  7  H.  L.  17 

c.  2  §  1.  i^om.  Lakemany,  MounUUphmi, 

{h)  Mounttiephen  v.  Lakeman,  L. 
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the  person  to  whom  another  is  anawerahle*'  (a)  or  is  to  be- 
come so. 

A  mere  promise  of  indenmity  is  not  within  the  statute  (b), 
though  any  promise  which  is  in  substance  within  it  cannot  be 
taken  out  of  it  by  being  put  in  the  form  of  an  indemnity  (r). 

A  contract  to  give  a  guaranty  at  a  future  time  is  as  much 
within  the  statute  as  the  guaranty  itself  (J). 

y.  '*  Ajiy  agreement  made  upon  consideration  of  marriage."  Agree- 

A  promise  to  marry  is  not  within  these  words,  the  consideration  '"'^^ 
*  •^  '  upon  oon- 

being  not  marriage,  but  the  other  party's  reciprocal  promise  to  lideratioD 

marry.     For  further  remarks  on  the  effect  of  this  clause  see  ^  "•■'* 

nage. 

chapter  XII.,  on  Agreements  of  Imperfect  Obligation,  infra. 

In  the  old  books  we  frequently  meet  with  another  sort  of 
difficulty  touching  agreements  of  this  kind ;  it  was  much 
doubted  whether  matrimony  were  not  so  purely  spiritual  a 
matter  that  all  agreements  concerning  it  must  be  dealt  with  only 
by  the  ecclesiastical  courts  :  the  type  of  these  disputed  contracts 
is  a  promise  by  A«  to  B.  to  pay  B.  10/.  if  he  will  many  A.'s 
daughter.     But  this  by  the  way  (e). 

d,  '*  Any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  InterMtfl 
or  any  interest  in  or  concerning  them."    This  clause  is  usually  ^  ^^ 
and  conveniently  considered  as  belonging  to  the  topic  of  Vendors 
and  Purchasers  of  real  estate ;  and  the  reader  is  referred  to  the 
well-known  works  which  treat  of  that  subject  (/).     Questions 
haye  arisen,  however,  whether  sales  of  growing  crops  and  the 


(a)  Eaiiwood  ▼.  Kenyon,  11  A.  & 
£u  436,  446  ;  conoeiM.  Cripm  v, 
HartnoU,  4  B.  &  S.  414,  32  L.  J. 
Q.B.381  (£z.Ch.> 

(6)  OrippB  T.  HartwM  (last 
note) ;  WUda  v.  DudUAO,  19  Eq.  198. 

(e)  Oripp»  ▼.  Hairtnoa. 

{d)  MatUi  ▼.  Bateman,  L.  R.  1 
C.  P.  163  (Ex.  Ch.)  See  further  on 
iUs  ciUiue,  1  Wmfl.  Saand.  229-235, 
1  Sm.  L.  C.  311,  note  to  Birkmjfr 
Y.  Damdl;  Smith,  Mera  Law, 
456-9  (Sth  ed.). 

{e)  Such  proratBe  may  be  sued  on 
in  the  Kin/s  Court  if  by  deed,  22 
AflL  101,  pL  70 ;  otherwise  if  he 
had  pfomiaad  lOL  wUk  ki$  davgkier 
in  marriage,  then  it  shoold  be  in 


the  Court  Chiistlan  ;  Tzin.  45  Ed. 
8.  24,  pL  80  ;  action  good  without 
spedftlty  where  the  nmrriage  had 
taken  place,  ICioh.  87  H.  6.  8,  pL 
18  ;  contra  (not  without  dissent) 
Trin.  17  Ed.  4.  4,  pL  4. 

(/)  As  to  an  agrMment  eottatenl 
to  a  demise  of  land  not  being  within 
the  statute,  see  the  late  cases  of 
Morgan  v.  Orifiik,  L.  R  6  Ex.  70, 
JBrekine  v.  Adeane,  8  Ch.  756,^;^ 
▼.  Jhthe,  L.  R.  10  Q.  B.  174.  As 
to  the  distinction  between  a  demise 
and  a  mere  licence  or  agreement  for 
the  use  of  land  without  any  change 
of  possession,  Wells  v.  AingMon- 
uptm-HuO,  L.  R.  10  C.  P.  402. 
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Leases. 


like  were  sales  of  an  interest  in  lands  within  the  4th  section  or 
of  goods  within  the  17th;  and  these  cases  are  accordingly  dis- 
cussed by  Mr.  Justice  Blackburn  and  Mr.  Benjamin  in  their 
expositions  of  the  17th  section  (a).  A  sale  of  tenant's  fixtures, 
being  a  sale  only  of  the  right  to  sever  the  fixtures  from  the  free- 
hold during  the  term,  is  not  within  either  section  (b). 

By  the  1st  and  2nd  sections  of  the  statute  leases  for  more 
than  three  years,  or  reserving  a  rent  less  than  two-thirds  of  the 
improved  value,  must  be  in  writing  and  signed  by  the  parties  or 
their  agents  authorized  in  lariting,  and  now  by  8  and  9  Viet.  c. 
106,  s.  3,  they  must  be  made  by  deed.  But  an  informal  lease, 
though  void  as  a  lease,  may  be  good  as  an  agreement  for  a  lease  (c). 

€.  "  Any  agreement  that  is  not  to  be  performed  vrithin  the 
space  of  one  year  from  the  makmg  thereof." 

"  Is  not  to  be,"  not  "  is  not "  or  "  may  not  be."  This  means 
an  agreement  that  on  the  face  of  it  cannot  be  performed  within 
a  year.  An  agreement  capable  of  being  performed  within  a  year, 
and  not  showing  any  intention  to  put  off  the  performance  till 
after  a  year,  is  not  within  this  clause  (d).  Kor  is  an  agreement 
within  it  which  is  completely  performed  by  one  party  within  a 
year  («).  An  agreement  is  not  excluded  from  the  operation  of 
the  clause  by  being  made  determinable  on  a  contingency  that 
may  happen  within  a  year  (/). 

As  to  B.  17.  The  seventeenth  section  of  the  statute  (sixteenth  in  the  Ee vised 
Statutes,  but  it  will  probably  keep  its  accustomed  name)  (r/)  is 
extended  by  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  s.  7,  and  as 
so  extended  includes  all  executory  sales  of  goods  of  the  value  of 
lOZ.  and  upwards,  whether  the  goods  be  in  existence  or  not 
at  the  time  of  the  contract.  Its  effect  is  thoroughly  discussed 
and  explained  by  Lord  Blackburn  (on  the  Contract  of  Sale, 


Agree- 
ments not 
to  be  per. 
formed 
within  a 
year. 


(a)  Blackburn  on  the  Contract  of 
Sale,  9-21,  Benjamin  on  Sale, 
91-105  ;  MarfMly.Qrten,  1  C.  P.  D. 
85.  And  see  1  Wma.  Sannd.  895, 
Leake,  181-5. 

(6)  Lee  v.  OakkeU,  1  Q.  B.  D.  700. 

(c)  Dart,  V.  k  P.  1, 198. 

{d)  Smith  V.  NeaU,  2  C.  B.  N.  S. 
67,  26  L.  J.  C.  P.  148. 


(e)  Cherry  v.  ffenUng,  4  Ex.  681, 
19  L.  J.  Ex.  63.  See  notes  to  PeUr 
y.  Oompton,  1  Sm.  L.  C.  885. 

(/)  El^  v.  PonUve  Asntrance  Co, 
1  Ex.  D.  20. 

(g)  The  difference  arises  from  the 
preamble  and  the  enacting  part  of 
B.  18  being  separately  numbered  aa 
18  and  14  in  former  editions. 
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5-119)  and  in  Mr.  Benjamin's  later  work  (Book  1,  Pari  2, 
7^226)  (a).    We  will  here  only  refer  very  briefly  to  the  question 
of  what  is  a  sufficient  memorandum  of  a  contract  within  the 
Statute;      Mr.    Benjamin  exhibits   (pp.    161,    167,   sqq.)   the  The  "note 
carious  difference  in  the  judicial  interpretation  of  the  "  agree-  JJ[JSS!" 
m^it "  of  which  a  memorandum  or  note  is  required  by  s.  4,  and 
the  *'  bargain  "  of  which  a  note  or  memorandum  is  required  by 
s.  17.      The  "  agreement**  of  s.  4  includes  the  consideration  of 
the  contract,  so  that  a  writing  which  omits  to  mention  the  con- 
sideration does  not  satisfy  the  words  of  that  section :  but  the 
"baigain''  of  s.   17  does  not     So  far  as  regards  guaranties, 
however,  this  construction  of  sl  4  having  been  found  incon- 
venient is  excluded  by  the  Mercantile  Law  Amendment  Act 
1856,  19  &  20  Vict,  c  97,  s.  3,  which  makes  it  no  longer  neces- 
sary that  the  consideration  for  a  ''special  promise  to  answer  for 
the  debt  default  or  miscaniage  of  another  person  "  should  appear 
in  writing  or  by  necessary  inference  from  a  written  document  {f>\ 
The  note  or  memorandum  under  the  4th  as  well  as  the  17th 
section  must  show  what  is  the  contract  and  who  are  the  con- 
tractile parties  (<;),  but  it  need  be  signed  only  by  the  party  to 
be  charged,  whether  under  the  4th  or  the  17th  section :  it  is  no 
answer  to  an  action  on  a  contract  evidenced  by  the  defendant's 
signature  to  say  that  the  plaintiff  has  not  signed  and  therefore 
could  not  be  sued,  and  if  a  written  and  duly  signed  proposal  is 
accepted  by  word  of  mouth  the  contract  itself  is  completed  by 
such  acceptance  and  the  writing  is  a  sufficient  memorandum  of 
it  (d).     It  has  also  been  decided  that  an  acknowledgment  of  a 
signature  previously  made  by  way  of  proposal,  the  document 
having  been  altered  in  the  meantime  and   the  party  having 
assented  to  the  alterations,  is  equivalent  to  an  actual  signature 
of  the  document  as  finally  settled  and  as  the  record  of  the  con- 
cluded contract.     The  signature  contemplated  by  the  statute  is 
not  the  mere  act  of  writing,  but  the  writing  coupled  with  the 

(a)  For  a  shorter    Aoeoont   eee  by  name,  QaU  ▼.  LamJbtH^  18  Eq.  1, 

Smi^'B  Mere.  Law,  486—600.  PgIUt  v.  Dvfiddy  ib,  4,  Commit  ▼. 

[h)  See  notes  to  Bwkmyr  t.  Dot-  Seott,  20  Eq.  11,  Beer  v.  London  A 

s€ff,   1   8m.  li.   G.   810,    WoMk  v.  Potm  Hatd  Co,  i&.  412,  RouiUr  ▼. 

WarUen,  2  Sm.  L.  G.  241.  MiOer  (G.  A.)  6  Gh.  D.  648,  CaUing 

(c)   WUHamM  ▼.  Byrnes,  1  Moo.  y.  King  (C.  A.),  ib.  660. 


P.  G.  N.  a  164,  Newea  t.  Bat^brd,  (d)  Smith  v.  NeaU,  2  G.  R  N.  S. 

L.  R.  8  G.  P.  62,  WHUame  ▼.  Jordan,  67,  26  L.  J.  G.  P.  148,  Reuea  v. 

6  Gh.  D.   617;    and  as  to  suffi-  i^K^v^ey,  in  Ex.  Gh.  L.  R.  1  £z.  842. 
deoef  of  deseriplion  oiherwlae  than 
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party's  assent  to  it  as  a  signature  to  the  contract :  and  the  effect 
of  the  parol  evidence  in  such  a  case  is  not  to  alter  an  agreement 
made  between  the  parties  hut  to  show  what  the  condition  of  the 
document  was  when  it  became  an  agreement  between  them  (a). 
Moreover  it  matters  not  for  what  purpose  the  signature  is  added, 
since  it  is  required  only  as  evidence,  not  as  belonging  to  the 
substance  of  the  contract.  It  is  enough  that  the  signature 
attests  the  document  as  that  which  contains  the  terms  of  the 
contract  (b).  Nor  need  the  particulars  required  to  make  a  com- 
plete memorandum  be  all  contained  in  one  document :  the  signed 
document  may  incorporate  others  by  reference,  but  the  reference 
must  appear  from  the  writing  itself  and  not  have  to  be  made  out 
by  oral  evidence  :  for  in  that  case  there  would  be  no  record  of  a 
contract  in  writing,  but  only  disjointed  parts  of  a  record  pieced 
out  with  unwritten  evidence  (c).  One  who  is  the  agent  of  one 
party  only  in  the  transaction  may  be  also  the  agent  of  the  other 
party  for  the  purpose  of  signature  (d).  There  is  considerable 
^^^  "^  ^^^^^o'^ty  (though  short  of  an  actual  decision)  for  holding  that 
Statute,  the  Statute  of  Frauds  does  not  apply  to  deeds.  Signature  is  un- 
necessary for  the  validity  of  a  deed  at  common  law,  and  it  is  not 
likely  that  the  legislature  meant  to  require  signature  where  the 
higher  and  more  formal  solemnity  of  sealing  (as  it  is  in  a  legal 
point  of  view)  is  already  present  (e).  But  as  in  practice  deeds 
are  always  signed  as  well  as  sealed,  and  distinctive  seals  are 
hardly  ever  used  except  by  corporations,  the  absence  of  a  signature 
would  nowadays  add  considerably  to  the  difficulty  of  supporting 
a  deed  impeached  on  any  other  ground. 


Semhlty 

deeds  not 


BillBOf 

Sale  Acts. 


The  law  as  to  the  sale  and  disposition  of  personal  chattels  is 
affected,  in  addition  to  the  Statute  of  Frauds,  by  the  Bills  of 
Sale  Acts,  1854  and  1866,  17  &  18  Vict.  c.  36,  29  &  30  Vict, 
c.  96,  and  though  we  do  not  propose  to  enter  on  that  subject. 


(a)  Stewart  v.  Eddotpet,  L.  B.  9 
C.  P.  811. 

(6)  Jonei  V.  Victoria  Qraving 
Dock  Co.  2  Q.  B.  D.  814,  828.  It 
may  be  doubted  whether  this  view 
of  the  statute  does  not  tend  to 
thrust  contracts  upon  parties  by 
Buiprise  and  contrary  to  their  real 
intention. 

(e)  The  last  case  on  this  subject 


is  Peirce  v.  Coff,  L.  R.  9  Q.  B.  210. 
Cp.  Leather  Cloth  Co,  t' Bieronimut, 
L.  R.  10  Q.  R  140. 

(d)  Ab  to  this,  Murphy  v.  Boe^e, 
L.  E.  10  Ex.  126. 

(e)  Cherry  v.  Beming^  4  Ex.  681, 
19  L.  J.  Ex.  681.  Blackstone  (2. 806, 
and  see  note  in  Stephen's  Ck>mm.,  1. 
510,  6th  ed.)  assumed  signature  to 
be  necessary. 


Baa 


n 
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leferences  to  some  of  the  late  decisions  may  perhaps  be  foun<l 
TuefoL 

As  to  the  validi^  of  a  series  of  renewed  bills  of  sale,  of  which 
only  the  last  is  registered  :  Burr  y.  SmaU^  L.  R.  8  C.  P.  64,  Bamadeti 
T.  Lupion  (Ex.  Ch.)  L.  R  9  Q.  B.  17.  Cp.  however  JBx  parte  Cohen,  7 
Ch.  20,  Ex  parU  StevenSj  20  Ex.  786,  Exparte  Furber,  6  Ch.  D.  181. 

As  to  the  description  of  residence  and  occupation  reqQire<l  by  s.  1, 
Brodridc  v.  ScaUy  L.  R.  6  C.  P.  98,  Jones  y.  Harris,  L.  K  7  Q.  B. 
157,  Grant  y.  Shaw,  ib.  700,  Larchin  y.  N.  W.  Deposit  Bank,  L.  R.  8. 
Ex.  80, 10  Ex.  64,  in  Ex.  Ch.,  Murrain  v.  Mackenzie,  L.  R.  10  C.  P. 
625,  SmUh  y.  Cheees,  1  C.  P.  D.  6a 

What  is  a  defeasance  or  condition  within  s.  2  :  Ex  parte  ColUtis, 
10  Ch.  367. 

As  to  equitable  assurances  being  within  the  Act,  so  that  an  agreement 
to  execute  a  bill  of  sale  cannot  be  relied  on  as  an  equitable  assurance 
unleas  registered.  Ex  parte  Mojcfpay,  8  Ch.  643,  Ex  parte  Conning,  16 
Eq.414. 

As  to  the  interpretation  clause,  s.  7  :  "  Fixtures:  '*  Haiotry  y.  Butlin, 
L.  R.  8  Q.  R  ^aOyEx parte  Daglish,  8  Ch.  1072,  Ex  parte  Barclay,  9 
Ch.  566,  Jfeux  y.  Jacobs,  L.  R  7  H.  L.  481. 

What  acts  sufficient  to  take  goods  out  of  the  possession  or  "  appa- 
rent poasession "  of  the  grantor  :  Emanuel  y.  Bridger,  L.  R  9  Q.  B. 
286,  Puihard  y.  Marriage,  1  Ex.  D.  364. 

«  Formal  possession: "  Ex  parte  Jay,  9  Ch.  697  (a). 

Assignee  of  interest  under  bill  of  sale  takes  subject  to  his  assignor's 
Aatj  as  to  registration,  and  re-r^:istration  under  the  Act  of  1866  : 
Karet  v.  Kosher  Meat  Supply  Association,  2  Q.  R  D.  361. 

Transfers  of  British  ships  are  required  by  the  Merchant  Ship-  Tranifen 
ping  Act  1854  (s.  55  sqq.)  to  be  in  the  form  thereby  prescribed.  ^^  ^„ 
Assignments  of  copyright  are  directly  or  indirectly  required  by  right 
the  yarious  statutes  on  that  subject  to  be  in  writing  (h),  and  in 
the  case  of  sculpture  by  deed  attested  by  two  witnesses  (54  Creo. 
3,  c.  56,  8.  4).     But  we  are  not  aware  of  anything  that  makes  it 
necessary  for  an  executory  agreement  for  an  assignment  of  copy- 
right to  be  in  writing.     And  informal  executory  agreements  for 
the    sale    or    mortgage  of    ships  seem    now  to  be  yalid  as 


(a)  ThiseaseandiliMtmay.JKo^cn^  Is  with    the  consent  of  the  true 

1  £z.  D.  285,   ahow  that  for  the  owner  or  not. 
porpoMB  of   the   Act  it  does  not  (6)  Leyland  y.  Stevmri,  4  Ch.  D. 

msiter  whether  the  posMnion   or  419. 


I    pOflMMU 

apparent  powciwion  of  the  grantor 


1. 2 


^ 
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overt. 
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between  the  parties,  though  under  earlier  Acts  it  was  other- 
wise (a). 

There  is  "  An  Act  to  avoid  Horse-stealing  "  of  31  Eliz.  c.  12, 
which  prescribes  sundry  forms  and  conditions  to  be  observed  on 
sales  of  horses  at  fairs  and  markets  :  and  "  every  sale  gift  ex- 
change or  other  putting  away  of  any  horse  mare  gelding  colt  or 
filly,  in  fair  or  market  not  used  in  all  points  according  to  the 
true  meaning  aforesaid  shall  be  void."  The  earlier  Act  on  the 
same  subject,  2  &  3  Phil  &  Mary,  c.  7,  only  deprives  the  buyer 
of  the  benefit  of  the  peculiar  rule  of  the  common  law  touching 
sales  in  market  overt,  lliese  statutes  are  believed  to  be  in 
practice  inoperative. 


Marine 
Insuranoe. 


B.  Marine  Insurances. 

By  30  Vict.  c.  23,  s.  7,  marine  insurances  must  (with  the  excep- 
tion of  insurances  against  owner's  liability  for  certain  accidents) 
be  expressed  in  a  policy. 

But  the  words  are  not  so  strict  as  those  of  the  repealed  statutes 
on  the  same  subject,  and  the  preliminary  "slip,"  which  in 
practice  though  not  in  law  is  treated  as  the  real  contract,  has  for 
many  purposes  been  recognized  by  recent  decisions.  These  will 
be  spoken  of  in  another  place  under  the  head  of  Agreements  of 
Imperfect  Obligation  (chap.  XII). 


Transfer  of      G.  Transfer  of  Shares. 


Shares. 


There  is  no  general  principle  or  provision  applicable  to  the 
transfer  of  shares  in  all  companies.  But  the  general  or  special 
Acts  of  Parliament  governing  classes  of  companies  or  particular 
companies  always  or  almost  always  prescribe  forms  of  transfer. 

In  cost-book  mining  companies  it  seems  that  no  particular 
form  is  needed,  and  an  executory  contract  for  the  sale  of  shares 
need  not  as  a  rule  be  in  writing.  It  would  be  useless  to  enter 
here  into  details  :  the  reader  will  find  full  information  in  Mr. 
Justice  Lindley's  treatise,  1.  723  sqq. 

Assuming  joint  stock  partnerships  with  transferable  shares  to 
be  lawful  at  common  law  (which  is  the  better  opinion)  their 


(a)  Maude  and  Pollock  on  Mer-      Act  of  1862,  25  and  26  Vict,  c  63, 
chant  Shipping,  Srd  ed. ,  pp.  23,  note,      8.  3. 
3S-86.    And  see  the  Amendment 
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shares  should  be  tiansferable  wiihoat  writing  in  the  absence  of 
agreement  to  the  contrary.  But  for  reasons  elsewhere  given  this 
is  now  of  no  practical  importance. 

D.  Acknowledgment  of  barred  debts.  Pramiw  to 

The  operation  of  the  Statute  of  Limitation,  21  Jac  1,  c.  16  in  f^^  W 
taking  away  the  remedy  for  a  debt  may  be  excluded    by    asutofu- 
subeequent  promise  to  pay  it,  or  an  acknowledgment  from  which  ""*•**<■• 
such  promise  can  be  implied.      The  promise  or  acknowledgment 
if  express  must  be  in  writing  and  signed  by  the  debtor  (9  Geo. 
4.  c.  14,  &  1)  or  his  agent  duly  authorised  (19  &  20  Vict  c. 
97,  s.  13).     The  subject  calls  for  mention  here,  especially  as  the 
promise  or  acknowledgment  \»  for  some  purposes  a  new  contract. 
But  we  say  more  of  it  under  the  head  of  Agreements  of  Imper- 
fect Obligation,  Ch.  XIL  below. 

A  short  account  of  some  of  the  foreign  laws  which  correspond  Fonigii 

more  or  less  closely  to  our  Statute  of  Frauds  may  perhaps  be  not  }*^"  •***" 

without  interest.  sSATof 

FnndM, 

Hie  projected  Civil  Code  of  New  York  adopts  the  chief  provisions 
of  the  Statute  of  Frauds  in  terms  which  to  some  extent  embody  the 
results  of  leading  English  decisions  (as.  794,  865,  1537)l  It  has  been 
very  justly  observed  that  in  England  the  statute  ought  to  have  been 
repealed  and  re-enacted  half  a  dozen  times  to  represent  the  real  state 
of  the  law. 

The  Civil  Code  of  Lower  Canada,  s.  1235,  adopts  in  substance  the 
17th  section  as  extended  by  Lord  Tenterden*s  Act.  The  foundation 
of  Lower  Canadian  law  is  French,  and  the  code  is  in  a  general  way 
modelled  on  the  Code  Napoleon :  but  this  is  not  the  only  place  in 
which  English  law  had  a  marked  influence  on  it. 

The  French  Code  (Art  1341-8)  requires  an  instrument  in  writing 
when  the  subject  matter  of  the  contract  exceeds  the  sum  or  value  of 
150&.  This  is  understood  (like  the  17th  section  of  our  statute  as 
distingui^ed  from  the  4th)  to  be  a  rule  of  the  Us  coniracttis,  not  of 
the  lezfori  :  see  the  note  in  Sirey  &  Qilbert's  Codes  Annot^.  Also 
oompromifles  must  be  in  writing  (Art.  2044). 

The  Italian  Code  adds  to  and  modifies  this.  The  general  limit  of 
value  is  fixed  at  500  instead  of  150  lire  (Art.  1341).  Moreover 
several  particular  kinds  of  contracts  have  to  be  in  writing,  of  which 
the  chief  are  sales  of  immoveable  property,  certain  contracts  as  to 
servitudes  and  other  real  rights,  leases  for  more  than  nine  years,  grants 
of  annuities,  and  compromises  (Art  1314).    Both  in  French  and  in 
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Italian  law  the  inBtruinent  in  writing  {cu:te  Boussting  priv4y  xrUUira 
priwUa)  is  of  no  avail  unless  signed,  and  that,  it  seems,  by  all  parties  : 
moreover  there  must  be  actual  written  signature,  not  a  mark.  (Codes 
Annot^,  on  Art  1322  sqq.  ;  Mazzoni,  Diritto  Civ.  Ital.  Bk.  3,  Pt.  2. 
§  171).  The  only  resource  of  illiterate  persons  is  apparently  to  call 
in  a  notary  so  as  to  give  the  instrument  a  yet  higher  degree  of 
solemnity  as  an  "  authentic  act."  And  unilateral  contracts  are  subject 
to  certain  additional  forms. 

The  Prussian  Landrecht  (Part  1.  Tit  5.  §  131)  requires  a  writing 
where  the  value  of  the  subject  matter  exceeds  fifty  thalers. 

From  the  operation  of  all  these  laws,  however,  commercial  contracts 
are  excepted  :  in  France  (and  consequently*  in  Italy)  by  the  con- 
struction put  in  practice  upon  general  woi'ds  saving  the  commercial 
law  (a),  which  are  held  without  more  to  show  that  the  substantive 
part  of  the  enactment  does  not  apply  to  anything  governed  by  the 
Commercial  Codes  (Codes  Annot^s,  §  3  of  note,  and  Cattaneo  &  Borda, 
on  Art.  1341  of  Fr.  &  Itol.  Codes  respectively) :  and  in  Prussia,  by 
the  express  terms  of  the  German  Commercial  Code,  which  it  is  pre- 
sumed override  the  laws  of  all  particular  German  states  (6).  The 
last-named  Code  requires  a  solemn  instrument  for  the  formation  of 
companies  (174,  208),  and  a  contract  in  writing  to  enable  a  pledgee 
to  exercise  a  summary  power  of  sale  (310, 311)  (c). 

More  strict  is  the  Spanish  C<$digo  de  Comercio  (Art  237^  which 
fixes  the  value  of  1000  reals  (=:£10  88.  4d.)  as  that  above  which 
commercial  contracts  must  be  in  writing  :  but  for  the  sales  in  market 
overt  {feriaa  y  mercados)  the  limit  is  increased  to  3000  reals. 

The  Austrian  Civil  Code  is  said  to  contain  no  general  provision  of 
this  kind,  but  to  require  forms  in  several  particular  cases  (Savigny, 
Obi.  2.  248). 


(a)  Le  tout  sana  prejudice  de  ce 
qni  est  present  dans  lee  loisrelatives 
an  commercei  Code  Civ.  1841 ;  the 
words  of  the  Italian  Code  are  afiir- 
mativei  but  to  the  same  effect 

(6)  Art.  817.  Be!  Handels. 
geachaften  ist  die  GtUtigkeit  der 


Vertrage  durch  schriftliche  A  bf as- 
sung  oder  andere  FormUchkeiten 
nicht  bedingt. 

(c)  With  leave  of  the  Court  ob- 
tained ex  Tparie^  or  without  it,  if  there 
is  an  express  contract  to  that  effect 


■Ii     U         1^1   ^^     mi     L  1«    >  ■   «l 
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CHAPTER  IV. 

Consideration. 

Ab  regards  many  if  not  most  of  its  principles  the  English  law  of  DistiDc- 
Contract  is  founded  on  or  identical  with  the  Roman.     But  the  i^J^nEnir 
doctrine  of  Consideration,  at  least  in  the  gonerality  of  form  and  Conrider*- 
application  in  which  we  now  have  it,  is  helieved  to  he  peculiar  -p^^^ 
to  England,     A  good  description  of  the  technical  meaning  of  Causa. 
Consideration  is  to  he  found  in  Sir  W.  D.  Evans'  appendix 
to  Pothier  on  OhUgations  (No.  2) :  "  Any  act  hy  which  the 
person  making  the  promise  has  henefit,  or  the  person  to  whom 
it  is  made  has  any  lahour  or  detriment "  (a)  ;  and  a  fuller  one 
has  lately  been  given  in  the  Exchequer  Chamber  :  "  A  valuable 
consideration,  in  the  sense  of  the  law,  may  consist  either  in  some 
right,  interest,  profit,  or  benefit  accruing  to  the  one  party,  or 
some  forbearance,  detriment,  loss,  or  responsibility,  given,  suf- 
fered, or  undertaken  by  the  other  "  (6). 

In  the  last  chapter  we  saw  that  the  causa  which  gave  validity 
to  such  informal  contracts  as  in  Roman  law  were  allowed  to  be 
valid  might  perhaps  in  practice  cover  approximately  the  same 
ground  as  our  cansideraiion — that  is  after  the  enforceable  chtsse-s 
of  contracts  had  been  largely  extended  by  the  Praetor's  Edict  and 
otherwise — ^but  was  not  the  same  thing.  We  also  mentioned 
that  this  causa  has  persisted  in  modem  French  jurisprudence. 
H^De  it  is  greatly  extended  in  its  meaning,  but  yet  so  as  never 
to  coincide  with  the  English  term. 

(a)  Cp.  the  remarks  of  the  Court  in  ch.  1. 
in  JSdgwore  Highway  Bd,  y.  Harrow  (b)  Cvrrie  v.  MUa,  L.  R.  10  Ex.  at 

^of  a>.  L.  B.  10  Q.  R  92,  95.    And  p.  162,  per  Cur.  referring  to  Com. 

see '  the  fuller    definition    in    the  Dig.  Action  on  the  Case,  Aasumpsit 

Indiiii  Contract  Act,  already  given  B.  1-lff. 
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Catae  in 
modem 
French 
Uw. 


The  difference  is  instructive  enough  to  be  worth  dwelling  upon 
a  little.     We  read  in  the  French  Code  (Jivil,  following  Pothier : 
"  L'obligation  sans  cause,  ou  sur  une  fausse  cause,  ou  sur  une 
cause  iUicite,  ne  peut  avoir  aucun  effet "  (a).     Looking  at  this 
text  alone,  nothing  would  at  first  sight  seem  more  natural  to  an 
English  lawyer  than  simply  to  translate  cause  by  considercUion, 
But  let  him  turn  to  a  French  commentary  on  the  Code,  and  he 
finds  no  distinct  and  comprehensive  definition  of  catise  as  a  legal 
term  of  art,  but  a  scholastic  discussion  of  efficient,  final,  and 
imptdsive  causes  {h),     Ooing  on  to  see  what  is  in  fact  included 
in  the  catise  of  the  French  law,  we  find  it  wider  than  our  Con- 
sideration in  one  way  and  narrower  in  another.     On  the  one 
hand  the  existence  of  a  natural  \i.e.  moral]  obligation,  or  even 
of  a  real  or  supposed  duty  in  point  of  honour  only  (c),  may  be 
quite  enough.     Nay,  the  deliberate  intention  of  conferring  a 
gratuitous  benefit,  where  such  intention  exists,  is  a  sufficient 
foundation  for  a  binding  unilateral  promise  :  ''Dans  les  contrats 
de  bienfaisance,  la  liberalite  que  I'une  d&s  parties  veut  exercer 
en  vers  Fautre  est  une  cause  suffisante  de  Tengagement  qu'eUe 
contracts)  envers  elle."     (Pothier,  Z.c.)  (d).    The  meaning  of  sans 
cause  seems  accordingly  to  be  confined  to  cases  of  what  we 
should  call  total  failure  (as  distinguished  from  mere  absence)  of 
consideration  (e).     On  the  other  hand  there  is  this  limitation, 
that  the  promisee  must  have  an  interest  in  the  subject-matter  of 
the  promise  which  is  apparent  and  capable  of  estimation  (Pothier 
§§  54,  55,  60).     This  doctrine  seems  to  have  arisen  from  a 
doubtful  extension,  if  not  a  misunderstanding,  of  the  technical 
rules  which  governed  the  Roman  Stipulation.     Of  course  a  con- 
tract between  A.  and  B.  cannot  as  a  rule  give  a  right  of  action 
to  C,  but  the  maxim  Alteri  stlptdari  nejno  potest  (J)  is  relied  on 
by  French  jurisprudence  as  equivalent  to  the  wider  general  pro- 
position that  a  promise  by  A.  to  B.  to  do  something  for  C's 


(a)  Code  Civ.  1181,  Pothier  ObL 
§42. 

(6)  Demolombe,  Coun  du  Code 
Nap.  24.  329. 

(c)  "D^dr  de  Batisfaare  aux  lois 
de  rhonneur  et  de  la  d^catesBe.*' 
Sirey  and  Gilbert,  Codes  Annot^ 
ad  loa  ;  Demolombe,  op.  dt.  p.  835. 

{d)  The  same  in  the  modem  law, 
see  extract  from  Rogron  in  Lang- 
deirs  SeL  Ca.  on  Cont.  169. 


(t)  Demolombe,  op.  dt  p.  842. 

(/)  D.  45.  1.  de  V.  o.  38,  §  17. 
The  mle  conld  always  be  escarped 
by  inserting  a  liquidated  penal  sum 
payable  to  the  stipulator :  a  Stipula- 
tion thus  framed,  Will  you  pay  so 
much  to  J.  S.  on  such  a  day  ?  would 
be  naughty  but  if  it  ran,  Will  yoa 
pay  so  much  to  me  if  you  do  not 
pay  J.  S.  t  it  was  good  enou^^ 
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benefit  gives  no  right  of  action  to  any  ona  Pothier  pnta  this 
case  :  The  owner  of  a  wall  opposite  my  friend's  window  promiaes 
at  my  request  to  whitewash  it  so  as  to  give  my  friend  more  li^t : 
I  cannot  sne  him  for  not  doing  it,  though  I  had  promised  to  pay 
him  for  it  and  should  have  heen  liable  to  pay  for  the  work  if 
done.  In  English  phrase  the  rule  would  seem  to  come  to 
this  : — ^there  can  be  no  contract  where  the  nature  of  the  agree- 
ment is  such  that  the  promisee  could  recover  only  nominal 
damages  for  a  breach  of  it  But  it  seems  the  doctrine  is  not 
much  favoured,  and  slight  circumstances  are  laid  hold  of  to 
exclude  its  application,  e.g.  a  contingent  legal  liabOity  of  the 
promisee  in  respect  of  the  subject-matter.  The  Code  (Art. 
1119)  expresses  no  more  in  terms  than  the  Latin  maxim,  but  is 
of  oouise  construed  in  the  same  way  (a).  In  the  Civil  Co<le  of 
Lower  Canada,  however,  we  find  the  English  consideration  intro- 
duced, professedly  as  a  synonjrm  of  cause  (ss.  984,  989):  it 
would  seem  therefore  that  the  English  jurisprudence  on  this 
point  has  been  there  introduced  by  English  lawyers,  and  has  in 
effect  supplanted  the  French  by  its  greater  convenience  and 
simplicity. 

Notwithstanding  these  differences  it  seems  very  possible  that  Hirtory 
the  English  Consideration  may  be  directly  descended  from  the  £m.i|||^ 
Boman  Causa.  The  Roman  theory  whether  in  its  classical  or  in  oonoep- 
its  modem  shape  falls  short  of  the  completeness  and  common  ^^'|^ 
sense  of  our  own ;  but  only  one  step  seems  wanting  (b).  If  the  derived 
Boman  lawyers  or  the  civilians  in  modem  times  had  ever  fairly  j^omMi 
asked  themselves  what  were  the  common  elements  in  the  various  notwith- 
sets  of  facts  which  under  the  name  of  causa  made  various  kinds  ^ufp^^T^ 
of  contracts  actionable,  they  could  scarcely  have  failed  to  extract 
something  equivalent  to  our  Consideration. 

The  fact  that  they  did  not  take  that  step  is  much  more  difficult 
to  account  for  than  the  fact,  if  a  fact  it  be,  that  we  did.  But 
the  history  of  the  English  doctrine  is  obscure,  at  least  the  pre- 
sent writer  has  found  it  so.  The  most  we  can  affirm  is  that  the 
general  idea  was  formed  somewhere  in  the  latter  part  of  the 

(a)  Codes  Annot^  ad  loc. ;  De-  taking  it :  D.  19.  5.  de  praescr. 
molombe,  op.  cit.  p.  198.  verbia,  15  ;  Hunter's  Bomao  Law, 

(6)  Ulpian   once  oomee  near  to      87S. 


154  OHAP.    IV.    CONSIDERATION. 

fifteenth  century ;  that  at  the  same  time  or  a  little  later  nudum 
jjoctum  lost  its  ancient  meaning,  (mz.  an  agreement  not  made  by 
specialty  so  as  to  support  an  action  of  covenant,  or  falling  within 
one  of  certain  classes  so  as  to  support  an  action  of  debt)  and 
came  to  mean  what  it  does  now  ;  and  that  the  word  Consideration 
in  the  sense  now  before  us  came  into  use,  at  least  as  a  settled 
term  of  art,  still  later.  It  is  hardly  needful  to  mention  that  in 
the  early  writers  Considevure,  Consideratio  always  mean  the 
judgment  of  a  court :  this  usage  has  been  preserved  down  to  our 
own  time  in  the  judgments  of  the  common  law  courts  in  the 
form  "  It  is  considered." 

Case  in  87  The  early  cases  of  actions  of  assumpsit,  of  which  we  gave  a 
^*  ^'  specimen  in  the  last  chapter,  show  by  negative  evidence  which 
is  almost  conclusive  that  in  the  iirst  half  of  the  15th  century 
the  doctrine  of  Consideration  was  quite  unformed.  But  in  1459 
we  find  a  great  advance  in  a  case  to  which  we  have  already 
referred  as  showing  that  an  action  of  debt  would  then  lie  on 
any  consideration  executed.  The  case  was  this :  Debt  in  the 
Common  Pleas  on  an  agreement  between  the  plaintiff  and 
defendant  that  plaintiff  should  marry  one  Alice,  the  defendant's 
daughter,  on  which  marriage  defendant  would  give  plaintiff  100 
marks.  Averment  that  the  marriage  had  taken  place  and  the 
defendant  refused  to  pay.  Danvers,  J.  said :  "  The  defendant  has 
Quid  pro  quo :  for  he  was  charged  with  the  marriage  of  his 
daughter  and  by  the  espousals  he  is  discharged,  so  the  plaintiff 
has  done  what  was  to  be  paid  for.  So  if  I  tell  a  man,  if  he  will 
carry  twenty  quarters  of  wheat  of  my  master  Prisot's  to  G.,  he 
shall  have  408.,  and  thereupon  he  carry  them,  he  shall  have 
his  action  of  debt  against  me  for  the  40s. ;  mid  yet  the  thing  is 
not  done  for  me,  but  oidy  by  my  command :  so  here  he  shows 
that  he  has  performed  the  espousals,  and  so  a  good  cause  of 
action  has  accrued  to  him  :  otherwise  if  he  had  not  performed 
them "  (fl).  Moile,  J.  agreed  :  Prisot,  C.  J.  and  Danby,  J. 
thought  such  an  action  not  maintainable  except  on  a  specialty, 
and  an  objection  was  also  taken  to  the  jurisdiction  on  the  ground 
of  marriage  being  a  spiritual  matter  (cp.  p.  143  supra)  :  the  case 
was  adjourned  and  the  result  is  not  stated.  It  is  pretty  clear 
however  that  Danvers  at  any  rate  had  grasped  the  leading  and 

(a)  M.  87  H.  6.  8,  pL  1& 
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characteristic  point  of  the  modem  learning  of  Consideration — 
namely  that  when  a  thing  is  done  at  a  man's  request  the  law 
does  not  ask  whether  it  is  for  his  apparent  henefit,  but  takes  it 
as  against  him  to  be  of  the  value  he  has  himself  chosen  to  put 
upon  it  The  word  is  not  here  used,  but  the  thing  is  expressed 
bj  Quid  pro  quo :  so  it  is  in  another  curious  case  of  the  same 
year,  where  a  bond  given  for  an  assignment  of  debts  was  decreed 
in  Chancery  to  be  cancelled,  for  the  reason  that  no  duty  (a)  was 
vested  in  the  assignee  by  the  assignment,  so  that  he  had  not 
Quid  pro  quo  for  his  bond.  Whence  it  seems  that  an  assign- 
ment of  debts  was  not  then  recognized  as  creating  any  right 
which  could  be  enforced  in  equity  (b).  Some  time  later  we  find 
the  principle  expressed  thus :  If  I  promise  J.  S.  a  certain  sum 
"for  the  commons  [board]  of  J.  D.  an  action  of  debt  lies  for  this, 
^  car  la  ley  intend  que  J.  S.  est  un  tiel  per  que  service  jeo  aie 
advantage"  (c).  In  the  Doctor  and  Student  (A.D.  1530)  we 
find  substantially  the  modem  doctrine,  though  this  last  point  is 
not  particularly  mentioned.  The  following  passage  shows  that 
the  notion  of  nudum  pactum  was  then  completely  transformed : — 

And  a  nude  or  naked  promise  is  where  a  man  promiseth  another  Doctorftnd 
to  give  him  certain  money  such  a  day,  or  to  build  an  house,  or  to  do  Student, 
him  such  certain  service,  and  nothing  is  assigneil  for  the  money,  for 
the  building,  nor  for  the  service  ;  these  be  called  naked  promises 
because  there  is  nothing  assigned  why  they  should  be  made  ;  and  I 
think  no  action  lieth  in  those  cases,  though  they  be  not  performed. 
(Dial  2,  c  24). 

Not  many  lines  below  this  passage  the  word  Consideration  is 

used,  but  in  such  a  way  as  to  make  it  probable  that  the  writer 

did  not  r^ard  it  as  a  technical  term.     But  so  far  as  we  know  Argu^ 

the  first  full  discussion   of  Consideration  by  that  name  is  in  ^^^^  ^ 

'^  ShAring- 

Plowden's    report    of   Sliaringt&u   v.  Strotton  (Mich.    7  &  8  ton  v. 
Etiz.)  (d).     The  question  in  the  case  was  whether  natural  love  ^^v*^i^ 
and  afifection  was  a  good  consideration  to  support  a  covenant  to  8  Ells, 
stand  seised  to  uses.     The  action  was  trespass,  and  the  def  en  - 
dants  justified  as  servants  of  parties  entitled  under  the  covenant. 

(a)  Sic  in  ibe  book :  the  word  is  (e)  1  BoL  Ab.  593,  pi  7,  citing 

here  and   elsewhere    nsed  with  a  17  E.  4«  5  ;  and  see  other  cases  and 

doable  aspect,  like  oUiffeOiQ,  at  deU  dicta  there  collected. 

Btin  n.  {d)  Flowd.  298,  802. 

(6)  HO.  37  H.  a,  18,  pL  8. 
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The  argument  for  the  plamtifis  insists  on  '^  value  or  reeompence  " 
as  the  essence  of  Consideration,  and  shows  a  full  understanding 
of  the  law  in  its  modem  sense.  Among  other  cases  manying 
the  promisor's  daughter  at  his  request  is  put  as  a  good  conside- 
ration. The  argument  for  the  defendants  is  long  and  desultory 
and  goes  into  much  irrelevant  matter  about  Aristotle,  the  utility 
of  marriage,  and  the  Law  of  Nature :  and  the  notion  is  brought 
in  that  the  consideration  for  a  promise  must  show  some  apparent 
benefit  to  the  promisor  :  it  is  said  that  a  promise  to  pay  money 
in  consideration  of  marriage,  such  as  above  mentioned,  would  be 
ntuium  pactum  but  for  regard  to  Nature  (a).  It  is  also  said  that 
eveiy  deed  imports  a  consideration,  viz.  the  wiU  of  him  that 
made  it  But  this  seems  a  desperate  argument.  For  it  must  be 
remembered  that  the  common  law  rule  of  a  deed  wanting  no 
consideration  at  all  was  inapplicable  (6).  Before  the  Statute  of 
Uses  a  merely  gratuitous  agreement  or  declaration  of  uses  with- 
out any  transfer  of  legal  possession  was  ineffectual  to  create  a 
use  even  if  made  by  deed :  and  the  Statute  executes  a  legal 
estate  only  where  before  the  Statute  there  would  have  been  a 
use  enforceable  in  equity.  In  the  result  the  Court  held  that  the 
covenant  was  effectual  to  transfer  the  use,  natural  love  and 
affection  being  a  sufficient  consideration  to  support  it  It  does 
not  appear  whether  they  were  prepared  to  go  the  whole  length 
of  the  argument  for  the  defendants  and  hold  natural  love  and 
affection  a  good  consideration  for  contracts  of  all  sorts. 

Asis  w  ell  shown  by  this  case,  the  question  of  Consideration 

was  of  importance  in  the  learning  of  Uses  before  the  statute,  (and 

there  is  nothing  but  the  precautions   embodied  in  the  settled 

practice  of  conveyancers  to  prevent  it  from  being  so  now,  as 

indeed  it  might  still  be,  in  spite  of  those  precautions,  in  ex- 

Trueorigin  ceptional  cases).     And  the  reflection  is  obvious  that  both  the 

of  the  doc-  general  conception  and  the  name  of  Consideration  may  well  have 

haps  m       had  their  origin  in  the  Court  of  Chancery  and  the  law  of  Uses, 

equity.       ^^^1  j^j^y^  "b^en  thence  imported  into  the  law  of  contracts  rather 

than  developed  by  the  common  law  courts.     On  this  hypothesis 

the  connexion  with  the  Eoinan  causa  would  if  anything  be 

(a)  It  is  curious  that  the  case  was  (6)  The  passage  is  cited  in  some 

argued  on  principle  without  any  re-  modem  books  as  an  illustration  of 

ferenoe  to  precedents  in  the  Court  or  authority  for  that  rule,  but  maoi- 

of  Chanoeiy.     It  can  scarcely  have  f estly  per  incuriam, 
been  of  first  impression. 
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more  likely  than  on  the  other.  A  more  complete  search  than 
we  have  been  able  to  make  might  perhaps  be  rewarded  by  the 
discovery  of  positive  evidence  on  this  point. 

It  was  the  work  of  a  veiy  long  time  to  settle  the  doctrine  in  Fhtctoa* 
all  points  as  we  now  have  it     A  curious  illustration  of  the  ^j^J*^^^ 
extent  to  which  it  was  left  open  even  in  the  last  century  is  trine  in 
famished  by  PiUans  v.  Van  Mierop  (a).     The  actual  decision  |^^ 
was  on  the  very  sound  principle  (characteristic,  as  we  have  seen,  Pillaaa  r. 
of  OUT  law)  that  "  any  damage  to  another  or  suspension  or  for-  ^^p 
bearancc  of  his  right  is  a  foundation  for  his  undertaking  and 
will  make  it  binding,  though  no  actual  benefit  accrues  to  the 
party  undertaking"  (6).     But  Lord  Mansfield  threw  out  the 
suggestion    (which   Wilmot,   J.    showed   himself   inclined  to 
follow,  though  not  wholly  committing  himself  to  it)  that  there 
is  no  reason  why  agreements  in  writing^  at  all  events  in  com- 
mercial afiairs,  should  not  be  good  without  any  consideration. 
"  A   nudum  pactum  does  not  exist  in  the  usage  and  law  of 
merchants.     I  take  it  that  the  ancient  notion  about  the  want  of 
consideration  was  for  the  sake  of  evidence  only     ...     in 
commercial  cases  amongst  merchants  the  want  of  consideration 
is  not  an  objection  "  (c).    It  is  true  that  this  was  and  has  remained 
a  solitary  dictum  barren  of  results ;  its  anomalous  character  was 
rightly  seen  at  the  time  and  it  has  never  been  followed ;  but 
the  fact  that  such  an  opinion  could  be  expressed  at  all  from  the 
bench  is  sufficiently  striking.     This  suggestion  of  setting  up  a 
new  class  of  Formal  Contracts  (for  such  would  have  been  the 
effect)  came,  as  it  was,  too  late  to  have  any  practical  influence. 
But  if  it  had  occurred  a  century  or  at  any  rate  two  centuries 
earlier  to  a  judge  of  anything  like  Lord  Mansfield's  authority, 
the  whole  modem  development  of  the  English  law  of  contract 
might  have  been  changed,  and  its  principles  might  have  been 
(with  only  minute  theoretical  differences)  assimilated  to  those 
of  the  law  of  Scotland. 

At  least  one  other  point  of  great  importance  remained  open  Promise* 

even  in  practice  down  to  a  much  later  time.     The  anomalous  ^^'^^Jj 

doctrine  that  the  existence  of  a  previous  moral  obligation  is  duty : 

enough   to  support  an  express  promise  was  J'held  by  eminent  J^^!?^ 

tiU 
(a)  3  Burr.  1664.  (c)  8  Bur.  1669-70. 

(5)  Per  Tatee,  J.  st  p.  1674. 
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Eastwood  judges  a  few  generations  back,  and  was  overruled  only  in  1840 
enyon.  ^^  ^^^  decision  of  the  Exchequer  Chamber  that  "  a  mere  moral 
obligation  arising  from  a  past  benefit  not  conferred  at  the  request 
of  the  defendant  '*  is  not  a  good  consideration  (a). 


Adequacy  It  18  a  corollary  from  the  rule  above  shown  to  be  a  dis- 
rid^tion  tinguishing  mark  of  English  jurisprudence  that  the  amount  of 
not  in- 


quired 
inta 


the  consideration  is  not  material  ''The  value  of  all  things 
contracted  for  is  measured  by  the  appetite  of  the  contractors, 
and  therefore  the  just  value  is  that  which  they  be  contented  to 
give'' (6). 

It  is  accordingly  treated  as  an  "  elementary  principle  that  the 
law  will  not  enter  into  an  inquiry  as  to  the  adequacy  of  the 
consideration  "  (c).  This  is  of  long  standing,  and  illustrated  by 
many  cases.  "  When  a  thing  is  to  be  done  by  the  plaintiff,  be 
it  never  so  small,  this  is  a  sufficient  consideration  to  ground  an 
action"  {d).  The  following  are  modem  examplea  If  a  man  who 
owns  two  boilers  allows  another  to  weigh  them,  this  is  a  good 
consideration  for  that  other's  promise  to  give  them  up  after  such 
weighing  in  as  good  condition  as  before.  "The  defendant" 
said  Lord  Denman  "  had  some  reason  for  wishing  to  weigh  the 
boOers,  and  he  could  do  so  only  by  obtaining  permission  from  the 
plaintiff,  which  he  did  obtain  by  promising  to  return  them  in 
good  condition.  We  need  not  inquire  what  benefit  he  expected 
to  derive  "  (e).  So  parting  with  the  possession  of  a  document, 
though  it  had  not  the  value  the  parties  supposed  it  to  have  (/), 
and  the  execution  of  a  deed  (^),  though  invalid  for  want  of 
statutory  requisites  (c),  have  been  held  good  considerations.  In 
the  last  mentioned  case  the  justice  of  the  decision  was  very 
plain  :  the  deed  was  an  apprenticeship  indenture  which  omitted 
to  set  forth  particulars  required  by  the  statute  of  Anne  then  in 
force  (h) :  the  apprentice  had  in  fact  served  his  time,  so  that 


(a)  Eastwood  ▼.  KenyoUf  11  A.  & 
E.  438.  446. 

(&)  Hobbes,  Leviathan,  pt  1. 
cl5. 

(c)  WeiUaJee  v.  Adamt,  5  C.  B. 
N.  S.  248,  266,  24  L.  J.  C.  P.  271, 
per  Byles,  J. 

{d)  Sturlyn  v.  AbUmpf  Cro.  Eliz. 
67,  and  see  Cro.  Car.  70,  and  mar- 
ginal references  there. 

(e)    Bainbtidffe    ▼.   f  trmttotM,    8 


A.  k  £.  748. 

(/)  ffaigh  v.  Brooks  (Q.  B.  and 
Ex.  Oh.),  10  A.  &  E.  809,  820,  334. 
Or  letting  the  promisor  retain 
poflsesnon  of  a  document  to  which 
the  promisee  is  entitled  :  ffart  t. 
Miles,  4  O.  B.  N.  S.  871,  27  L.  J. 
0.  P.  218. 

(g)  Op.  Jones  v.  Waite,  9  OL  and 
F.  101. 

(A)  8  Ann.  c.  5  (9  in  Ruflfh.)  rep. 


^  P    ^ 
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the  benefit  of  the  ooiisideiatioii  had  been  folly  enjoyed.     In  like 
manner  a  licence  by  a  patentee  to  use  the  patented  invention  is 
a  good  consideration  though  the  patent  should  turn  out  to  be 
invalid  (a).     In  a  late  case  in  the  Supreme  Court  of  the  United 
States  a  release  of  a  supposed  right  of  dower,  which  the  parties 
thought  necessary  to  confirm  a  title,  was  held  a  good  considera- 
tion for  a  promissory  note  (h)^     Decided  cases  in  equity  to  the  Same  rale 
same  effect  are  not  wanting.     It  has  been  held  that  a  transfer  of     ^    ^' 
nulway  shares  on  which  nothing  has  been  paid  is  a  good  consi- 
deration (r)  ;  and  that  if  a  person  indebted  to  a  testator's  estate 
pays  the  probate  and  legacy  duty  on  the  amount  of  the  debt, 
this  is  a  good  consideration  for  a  release  of  the  debt  by  the  resi- 
duary l^atees  (d)  :  a  strong  case,  for  this  view  was  an  after- 
thought to  support  a  transaction  which  was  in  origin  and  inten- 
tion certainly  gratuitous,  and  in  substance  an  incomplete  volun- 
tary release ;  the  payment  was  simply  by  way  of  indemnity,  it 
being  thought  not  right  that  the  debtor  should  both  take  his  debt 
out  of  the  estate  and  leave  the  estate  to  pay  duty  on  it      The 
consent  of  liquidators  in  a  voluntary  winding-up  to  a  transfer  of 
shares  is  a  good  consideration  for  a  guaranty  by  the  transferor 
for  the  payment  of  the  calls  to  become  due  from  the  trans- 
feree (e).     An  agreement  to   continue — i.e.  not  to  determine 
immediately — an   existing  service  terminable  at  will,   is  like- 
wise a   good  consideration  (/).      The  principle  of   all  these 
cases  may  be  summed  up  in  the  statement  made  in  so  many 
words   by  the  judges   in  more  than  one  of  them,   that  the 
promisor  has  got  aU  that  he  bargained  for.     There  has  been 
another  rather    peculiar    case   in  equity   which   was  to    this 
effect.     An   agreement  is  made  between  a  creditor,  principal 
debtor,  and  surety  under  a  continuing  guaranty,  by  which  no 
new   undertaking  is   imposed  on  the   surety,   but  additional 
remedies  are  given  to  the  creditor,  which  he  is  to  enforce  if  re- 
quested to  do  so  by  the  surety.     Held  that  if  by  his  own 

Ixiluid  Bevenne  Repeal  Act  1870,  ft  J.  27. 

88  ft  34  Vict  c.  99.     See  now  the  (d)  Taylor  v.  Mannen,  1  Ch.  48, 

Stsmp  Act  1870,  88  ft  34  Vict.  c.  by  Turner,  L.  J.  dub.  Kidffht  Brace 

97,  8.  40.  L.  J. 

(a)    Lawe$  v.  Puner,  26  L.   J.  (e)   Cleve  v.   Financial  Corpora^ 

Q.  R  25.  Uouy  16  £q.  863,  875. 

(6)  Syket  ▼.  Ohadwiek,  18  Wallftoe  (/)  Oravdy  v.  Barnard,  18  £q. 

141.  518. 

(c)  ChtaU  V.   Kenward,  8  De  O. 
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negligence  the  creditor  deprives  himself  of  the  benefit  of  thesd 
remedies,  the  surety  is  discharged.      The  real  meaning  of  what 
is  there  said  about  consideration  seems  to  be  that  as  between  the 
Considera-  creditor  and  the  surety  it  is  not  material  (a).     Closely  connected 
be  c(m^-  in  principle  with  the  foregoing  class  of  cases,  though  not  iden- 
gent  tical  with  them,  is  the  rule  that  the  consideration  for  a  promise 

may  well  be  contingent,  that  is,  it  may  consist  in  the  doing  of 
something  by  the  promisee  which  he  need  not  do  unless  he 
chooses,  but  which  being  done  by  him  the  contract  is  complete 
and  the  promise  binding.  If  a  tradesman  agrees  to  supply  on 
ceitain  terms  such  goods  as  a  customer  may  order  during  a  future 
period,  he  cannot  sue  Ihe  customer  for  not  ordering  any  goods, 
but  if  the  customer  does  order  any  the  condition  is  fulfilled,  the 
consideration  is  perfected,  and  there  is  a  complete  contract  which 
the  seller  is  bound  to  perform  (&). 

In*de-  Inadequacy  of  consideration  coupled  with  other  things  may 

Ma^t^fM8  however  be  of  great  importance  as  evidence  of  fraud,  &c.,  when 

in  Equil^:  the  validity  of  a  contract  is  in  dispute  :  and  it  has  been  con- 

^^    ^'     sidered  (though,  it  is  believed,  the  better  opinion  is  otherwise)  to 

be  of  itself  sufficient  ground  for  refusing  specific  performance. 

This  subject,  which  is  by  no  means  free  from  difficulty,  will  be 

examined  under  the  head  of  Undue  Influence,  OL  XL,  ix>si. 

Reciprocal  Reciprocal  promises  may  be  and  in  practice  constantly  are  the 
^J^^^  consideration  for  one  another,  and  so  constitute  a  binding  con- 
tion.  Must  tract.     It  is  said  that  in  order  to  be  a  good  consideration  a 

QiJ^eSeiit*  P^°^^®  ^^s*-  ^  *  promise  to  do  something  which  the  pxomisor 
of  rule.  has  the  means  of  performing;  but  this  proposition,  though 
affirmed  by  an  authority  little  sliort  of  judical  (c),  seems  un- 
warrantably wide.  The  true  limitation,  it  is  submitted,  is  that 
the  thing  promised  must  be  in  itsdf  possible,  and  such  as  the 
promisor  is  legally  competent  to  perform  ;  this  last  point  is  what 


(a)  WaU(m  v.  Allcock,  4  D.  M.  G. 
242.  The  guaranty  was  deter- 
minable by  notice  from  the  surety, 
and  it  was  suggested  by  way  of  sup- 
plying a  new  consideration  that  on 
the  fidth  of  the  creditor's  increased 
remedy  the  surety  might  in  fact 
have  abstained  from  determining  it. 
But  surely  this  will  not  do  :  the 


true  ground  is  the  creditor's  original 
duty  to  the  surety,  which  covers 
subsequently  acquired    rights    and 

(6)  O,  N.  Ry,  Oo.  v.  WUham,  L.  R. 
9  C.  P.  16.  Contra  a  recent  caw  in 
New  York  (Benjamin  on  Stele,  56). 

(e)  2  Wms.  Saund.  480. 
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ihA  eases  died  for  the  general  statement  really  go  to  show,  though 
eertainlj  there  are  some  dicta  much  more  largely  expressed  (a), 
in  this  form  the  proposition  is  completely  covered  by  the  general 
law  touching  impossible  and  unlawful  agreements,  and  we  know 
of  nothing  that  requires  us  to  lay  down  any  wider  rule  as  part 
of  the  distinct  learning  of  Consideration.  There  is  certainly  no 
general  rule  that  a  promise  cannot  be  sued  on  unless  the  promisor 
had  in  fact  the  means  of  performing  it  when  he  made  it ;  and 
if  we  say  that  the  undertaking  of  a  legal  liability  is  not  to  be 
deemed  a  consideration  unless  the  liability  be  substantia^  we 
are  in  truth  setting  up  in  another  shape  the  often  exploded 
supposition  that  the  adequacy  of  the  consideration  can  be  in- 
quired into. 

It  is  certain  however  that  a  promise  which  is  to  be  a  good  Mmt  be 
consideration  for  a  reciprocal  promise  must  be  such  as  can  be  ^^ 
enforced:  it  must  therefore  be  not  only  lawful  and  in  itself 
possible,  but  reasonably  definite.  Thus  a  promise  by  a  son  to 
his  father  to  leave  off  making  complaints  of  the  father's  conduct 
in  family  affairs  is  no  good  consideration  to  support  an  accord 
and  satisfaction,  for  it  is  too  vague  to  be  enforced  (b).  And 
upon  a  conveyance  of  real  estate  without  any  pecuniary  con- 
sideration a  covenant  by  the  grantee  to  build  on  the  land  granted 
such  a  dwelling-house  as  he  or  his  heirs  shall  think  proper  is  too 
vague  to  save  the  conveyance  from  being  voluntary  within 
27  EUz.  c.  4  (e). 

For  the  same  reason,  neither  the  promise  to  do  a  thing  nor  Most  not 
the  actual  doing  of  it  will  be  a  good  consideration  if  it  is  a  Jjf.^'  * 
thing  which  the  party  is  already  bound  to  do  either  by  the  b  alreadj 
general  law  or  by  a  subsisting  contract  with  the  other  party  (rf ).  **^^°i, 


(a)  ITculam  v.  Sheneood,  10  Bing. 
540,  Iferot  v.  WaOaee,  8  T.  R.  17, 
-where  the  dicta  of  Lord  Kenyon, 
C.  J.  and  AshfaixTst,  J.  are  tnose 
meaat  in  the  text.  Boiler  and 
Groee,  JJ.  confined  their  judgments 
to  the  true  ground  of  the  case,  viz, 
that  the  agreement  then  in  question 
was  UUgal  as  heing  against  the 
policy  of  the  bankrupt  laws.. 

(6)  WkUe  V.  BlueU,  23  L.  J.  Ex. 
9S :  this  seems  the  ratio  decidendi, 
Uiough  so  expressed  only  by  Parke, 


Bw  who  asked  in  the  course  of  ar^- 
ment,  **  Is  an  agreement  by  a  father 
in  consideration  that  his  son  will 
not  bore  him  a  binding  contract  ?  ** 

{e)  Rather  ▼.  WilUam$,  20  £q. 
210. 

{d)  See  T.«ake,  818-320;  and, 
besides  authorities  there  given, 
Deacon  v.  Gridley,  15  C.  B.  29.5,  24 
L.  J.  C.  P.  17,  and  the  judgment  on 
the  7th  plea  in  AfallcUieu  v.  Hwl^»on^ 
16  Q.  R  689,  20  L.  J.  Q.  B.  339. 
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or  to  the 
promUee 
to  do. 


But  may 
be  of  a 
thing  one 
is  bound 
to  a  third 
person  to 
do. 


It  is  obvious  that  an  express  promise  by  A.  to  B.  to  do  some- 
thing which  B.  can  abeady  call  on  him  to  do  can  (at  any  rate  in 
contemplation  of  law)  produce  no  fresh  advantage  to  B.  or  detri- 
ment to  A.  But  the  doing  or  undertaking  of  anything  beyond 
what  one  is  already  bound  to  do,  though  of  the  same  kind  and 
in  the  same  transaction,  is  a  good  consideration.  A  promise  of 
reward  to  a  constable  for  rendering  services  beyond  his  ordinary- 
duty  in  the  discovery  of  an  oflFender  is  binding  (a) :  so  is  a  pro- 
mise of  extra  pay  to  a  ship's  crew  for  continuing  a  voyage  after 
the  number  of  hands  has  been  so  reduced  by  accident  as  to  make 
the  voyage  unsafe,  so  that  the  crew  are  not  bound  to  proceed 
under  their  original  articles  (&).  Again  there  will  be  considerar 
tion  enough  for  the  promise  if  an  existing  right  is  altered  or 
increased  remedies  given.  Thus  an  agreement  to  give  a  debtor 
time  in  consideration  of  his  paying  the  same  interest  that  the 
debt  already  carries  is  inoperative,  but  an  agreement  to  give 
time  or  accept  reduced  interest  in  consideration  of  having  some 
new  security  would  be  good  and  binding.  The  common  proviso 
in  mortgages  for  reduction  of  interest  on  punctual  payment — 
i.e.  payment  at  the  very  time  at  which  the  mortgagor  has  co- 
venanted to  pay  it — seems  to  be  without  any  consideration,  and 
it  is  conceived  that  if  not  under  seal  such  a  proviso  could  not 
bo  enforced  (c).  Again  the  rule  does  not  apply  if  the  promise 
is  in  the  nature  of  a  compromise,  that  is  if  a  reasonable  doubt 
exists  at  the  time  whether  the  thing  promised  be  already  other- 
wise due  or  not,  though  it  should  be  afterwards  ascertained  that 
it  was  so.  The  reason  of  this  will  be  more  conveniently 
explained,  so  far  as  it  needs  explanation,  when  we  speak  pre- 
sently of  forbearance  as  a  Consideration. 

In  the  case  where  the  party  is  already  bound  to  do  the  same 
thing,  but  only  by  contract  with  a  third  person,  there  is  some 
diiference  of  opinion.  But  there  seems  to  be  no  solid  reason 
why  the  promise  should  not  be  good  in  itself,  and  therefore 
a  good  consideration.  It  creates  a  new  and  distinct  right, 
which  must  always  be  of  some  value  in  law,  and  may  be  of 


(a)  England  v.  Davidton,  11  A.  & 
E.  856. 

(6)  Hartley  v.  Ponwnhy,  7  K  & 
B.  872,  26  L.  J.  Q.  B.  322. 

(c)  lliis  could  be  at  once   pro- 


vided againat,  however,  if  so  desired, 
by  fixing  the  times  for  **  punctual 
payment'*  a  single  day  earlier  than 
those  named  in  the  mortgagot^a 
covenant. 
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appreciable   valae  In  fact.    There  are  many  ways  in  which 
B.  may  be  very  mach  interested  in  A^'s  performing  his  contract 
with  C,  but  yet  so  that  the  circumstances  which  give  him  an 
interest  in  fact  do  not  give  him  any  interest  which  he  can 
assert  in  law.     It  may  well  be  worth  his  whUe  to  give  som^ 
thing  for  being  enabled  to  insist  in  his  own  right  on  the  thing 
being  done.      This  opinion  has  been  expressed  and  acted  on  in 
the  Court  of  Exchequer  (a),  and  seems  implied  in  the  judgment 
of  the  majority  of  the  Court  of  Common  Pleas  in  a  case  decided 
some  weeks  earlier  (6),  which  affords  a  curious  modem  example  of 
a  class  of  agreements  already  mentioned  as  having  in  former  times 
given  rise  to  much  litigation  and  even  to  conflicts  of  juris- 
diction.    An  uncle  wrote  to  his  nephew  in  these  terms  :  "  I  am  siuwlwell 
glad  to  hear  of  your  intended  marriage  with  E.  N. ;  and  as  I  *•  ^^*^ 
promised  to  help  you  at  starting  I  am  happy  to  tell  you  that  I 
will  pay  to  you  one  hundred  and  fifty  pounds  yearly  during  my 
hfe,"  subject  to  a  contingency  not  material  to  be  now  statetL 
The  marriage  took  place,  and  for  several  years  this  annuity  was 
paid  ;  after  which  it  fell  into  arrear,  the  uncle  died,  and  the 
nephew   sued  his   executors.     It  was   pleaded   amongst  other 
things  that  the  marriage  was  not  at  the  testator's  rec^nest  and 
that  there  was  no  consideration  for  the  promise.    Erie,  C.  J.  and 
Keating,  J.  held  (but  without  saying  in  terms  that  the  existence 
of  the  engagement  to  marry  at  the  date  of  the  uncle's  promise 
could  make  no  difference)  that  on  the  whole  the  marriage  must 
be   taken  to  have  been  at  the  testator's  request,  and  so  was 
a  sufficient  consideration.      Byles,  J.  dissented,  thinking  that  as 
no  express  request  appeared,  so  none  could  be  implied,  for  the 
nephew  was  already  bound  to  the  mairiage  and  the  uncle  knew  it : 
he  stated  the  rule  to  be  that  a  promise  to  do  what  one  is  already 
bound,  though  only  to  a  third  person,  to  do,  cannot  be  a  consi- 
deration (c)  ;  and  he  seemed  disposed  to  treat  it  as  a  matter  of  public 
policy.     Unless  put  on  that  ground,  indeed,  it  would  amount,  as 
was  pointed  out  in  the  Exchequer  (d),  to  saying  that  a  man  cannot 

(a)  SeoUon  v.  P^i  6  H.  ft  N.  wonld  be  a  clear  authority  the  other 

295,  80  L.  J.  Ex.  225.  way,  had  it  not  been  aasumed  at  the 

(6)  ShadtDcll  y.  SkadwtUj  9  C.  B.  time  that  an  agreement  to  execute 

N.  S.  159,  30  L.  J.  C.  P.  145.  a  separation    deed   ooald    not    be 

(c)  And  so  thought  some  of  the  directly  enforced, 
judges  in  J(m€8  v.   Waite,  6  Bing.  (d)  rer  Wilde,  B.  ScoUon  v.  Peff*/^ 

N.  C.  341,  351,  356.    But  the  actual  supra, 
dedsion  thero  (i6.,  9  CI.  &  F.  101) 
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have  an  interest  in  the  perfonnance  of  a  contract  made  with 
.another. 

But  even  if  we  do  regard  it  as  a  rule  of  law  paramount  to  the 
interest  of  the  parties — a  view  for  which  it  may  he  said  that  as 
a  matter  of  fact  an  individual  citizen  might  often  find  it  less 
troublesome  to  pay  a  man  for  performing  his  legal  duty  than  to 
take  the  proper  steps  for  making  him  perform  it — there  still 
appears  to  be  good  reason  for  the  distinction.  To  allow  promises 
to  be  binding  if  made  in  consideration  of  the  promisee  doing  or 
undertaking  what  he  is  already  bound  generally  or  to  the  promi- 
sor to  do  would  be  to  give  direct  encouragement  to  breaches  of 
public  and  private  duty.  But  where  the  duty  is  to  a  third 
person  only,  this  reason  does  not  apply ;  the  encouragement  to 
unlawful  conduct,  if  any,  is  too  remote  and  precarious  to  count 
for  anything. 


The  doctrine  of  Consideration,  especially  this  last  part  of  it, 
has  been  extended  with  not  very  happy  results  beyond  its  proper 


Kules  as  to 
coDBidera- 
tion  ex- 
tended to    scope,  which  is  to  govern  the  formation  of  contracts,  and  has 

charffe  of    ^®®^  made  to  regulate  and  restrain  the  discharge  of  contracts. 

contractB.  Eor  example,  where  there  is  a  contract  of  hiring  with  a  stipula- 
tion that  the  wages  due  shall  be  forfeited  in  the  event  of  the 
servant  being  drunk,  a  promise  not  under  seal  to  pay  the  wages 
notwithstanding  a  forfeiture  is  not  binding  without  a  new  con- 
sideration (a).  But  it  }B  thought  unnecessary  to  enter  here  on  this 
matter,  which  the  reader  will  find  set  forth  in  the  notes  to  (Jumher 
V.  Wane  (h).  It  is  enough  to  say  that  English  common  law  stands 
committed  to  the  absurd  paradox  that  a  debt  of  lOOZ.  may  be 
perfectly  well  discharged  by  the  creditor's  acceptance  of  a  pep- 
•  percom  at  the  same  time  and  place  at  which  the  lOOZ.  are  pay- 
able or  of  ten  shillings  at  an  earlier  day  or  at  another  place,  but 
that  nothing  less  than  a  release  under  seal  will  make  his  accept- 
ance of  99/.  in  money  at  the  same  time  and  place  a  good  dis- 
charge (c) :  although  modern  decisions  have  confined  this  absur- 
dity within  the  narrowest  possible  limits  (6). 


(a)  Monkman  v.  SkephenUon,  11 
A.  &  E.  411. 

(6)  1  Sm.  L.  C.  841  sqq.,  see  the 
existing  law  summed  up,  pp.  351-356. 

(c)  PinneVa  ca.  5  Co.  Rep.  117. 
The  Indian  Contract  Act  (r.  63, 
illust.  6)   is  ac'cordingly  careful    to 


express  the  contrary.  The  rule  in 
PinneTs  case,  it  may  he  noted,  though 
paradoxical,  is  not  anomalous.  It  is 
the  strictly  logical  result  of  carrying 
out  a  general  principle  heyond  the 
bounds  within  which  it  is  reasonably 
applicable. 
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If  it  is  agreed  between  cieditor  and  debtor  that  the  duty  shall  ^^*^^"^ 
be  performed  in  some  partictdar  way  different  from  that  originally  f^^  y^^^. 
intended,  this  may  well  be  binding :  for  the  creditor's  under-  tion  of 
taking  to  do  something  different  though  only  in  detail  from 
what  he  at  first  undertook  to  do,  or  even  relinquishing  an  option 
of  doing  it  in  more  ways  than  one,  would  be  consideration 
enough,  and  the  Court  could  not  go  into  the  question  whether 
it  gave  any  actual  advantage  to  the  creditor.     But  if  the  new 
agreement  amounts  to  saying  that  the  debtor  shall  at  his  own 
option  perform  the  duty  as  at  first  ^reed  upon  or  in  some  other 
way,  it  cannot  be  binding  without  a  new    consideration:  as 
where  an  entire  sum  is  due,  and  there  is  an  agreement  to  accept 
payment  by  instalments,  this  would  be  good,  it  seems,  if  the 
debtor  undertook  not  to  tender  the  whole  sum :  but  in  the  ^ 

absence  of  anything  to  show  such  an  undertaking,  the  agreement 
is  a  mere  yoluntaiy  indulgence,  and  the  creditor  remains  no  less 
at  liberty  to  demand  the  whole  sum  than  the  debtor  is  to 
pay  it  (a). 

The  loss  or  abandonment  of  any  right,  or  the  forbearance  to  Loaorfor- 
exercise  it  for  a  definite  or  ascertainable  time,  is  for  obvious  ^f^|^^|^ 
reasons  as  good  a  consideration  as  actually  doing  something.     In  oonadem- 
Mather  v.  Lord  Maiddone  ifi)  the  loss  of  collateral  rights  by  the  ^^^ 
promisee  supported  a  promise  notwithstanding  that  the  main 
part  of  the  consideration  failed.     The  action  was  on  a  bill  of 
exchange.      This  bill  was  given  and  indorsed  to  the  plaintiff  as 
in  renewal  of  another  bill  purporting  to  be  accepted  by  the 
defendant  and  indorsed  to  the  plaintiff.      The  plaintiff  gave  up 
this  first  bill  to  the  defendant ;  thirty  days  afterwards  it  was 
discovered  that  it  was  not  really  signed  by  the  defendant :  yet 
it  was  held  that  he  was  liable  on  the  second  bill,  for  the  plaintiff 
had  lost  his  remedy  against  the  other  parties  to  the  first  bill 
during  the  time  for  which  he  had  parted  with  the  possession  of 
it,  and  that  was  consideration  enough. 

As  to  forbearance,  the  commonest  case  of  this  kind  of  con-  Forbev- 
sideration  is  forbearing  to  sue.      The  forbearance  or  promise  of  ""**4*^*' 
it  must  be,  as  we  said,  for  a  definite  or  ascertainable  time  in  definite  or 

(a)  MeMoii^ut  v.  Bark,  To,  B.   5         (6)  18C.B.27d,25L.  J.C.  P.  800. 
Ex.  65. 
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aeoeitain-  order  to  be  a  good  consideration.  Forbearance  for  a  reasonable 
able  tim&  ^^^^  ^  enough,  for  it  can  be  ascertained  as  a  question  of  fact 
what  is  a  reasonable  time  in  any  given  case :  and  an  under- 
taking in  terms  which  are  in  themselves  vague,  such  as  "  for- 
bearing to  press  for  immediate  payment "  may  be  construed  by 
help  of  the  circumstances  and  context  as  meaning  forbearance 
for  a  reasonable  time  (a). 

There  That  which  is  forborne  must  also  be  the  exercise  or  enforce-' 

actullor"^  ment  of  some  legal  or  equitable  right  which  is  at  least  reason- 
bona  fide    ably  believed  to  exist  (6).     This  is  simply   the  converse  of  a 
X^     rule  already  given.      As  a  p«>n^  by  A.  to  B.  is  naught  if  it  is 
only  a  promise  to  do  something  A.  is  already  bound,  either  abso- 
lutely or  as  against  B.,  to  do,  so  it  is  equally  worthless  if  it  is 
a  promise  not  to  do  something  which  B.  can  already,  as  a  matter 
either  of  public  or  of  private  right,  forbid  A.  to  do.     Such  is 
the  theoretical  expression  of  the  rule,  if  we  assume  the  existing 
Why  com-  rights  of  the  parties  to  be  known  :  but  as  in  practice  they  often 
MelSnd-    ^^®  ^^^  known,   but  depend  on  questions  of  law  or  of  feet, 
ing.  or  both,  which  could  not  be  settled  without  considerable  trouble, 

common  sense  and  convenience  require  that  compromises  of 
doubtful  rights  should  be  recognized  as  binding,  and  they  con- 
stantly are  so  recognized.  Unless  we  chose  to  treat  these  as  an 
exception,  which  would  be  absurd,  the  statement  must  be 
modified  thus — A  promise  by  A.  to  B.  not  to  do  some  thing  or 
to  prosecute  some  claim  is  not  a  good  consideration  if  A.  knows 
that  the  thing  is  one  which  B.  can  already  forbid  him  to  do,  or 
that  the  claim  has  no  foundation.  One  might  be  tempted  to 
add,  or  if  by  reasonable  diligence  he  might  know  :  but  it  is  more 
probable  that  in  this  as  in  certain  other  analogous  questions 
the  existence  of  means  of  knowledge  is  material  only  as  evidence 
of  actual  knowledge.  "  Every  day  a  compromise  is  effected  on 
the  ground  that  the  party  making  it  [a  doubtful  claim]  has  a 
chance  of  succeeding  in  it,  and  if  he  bona  fide  believes  he  has  a 
fair  chance  of  success,  he  has  a  reasonable  ground  for  suing  and 

(a)  Oldershaw  v.  King  (Ex.  Ch.)  to  forbear  sniDg  for  no  time  in  par- 

2  H.  ft  N.  517,  27  L.  J.  Ex.  120,  ticular  is  a  good  consideration,  is 

and  see  1  Wms.  Saund.  225.   The  perhaps  to    be    supported  on  this 

case  of  AUiance  Bank  v.  Broom,  2  ground. 
Dr.  &  Sm.  289,  which  at  first  sight  (6)  Leake  827-30. 

looks  like  a  decision  that  a  promise 
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Hb  forbearance  to  sue  will  constitute  a  good  consideration.  When 
STich  a  person  forbears  to  sue  be  gives  up  what  be  believes  to  bo 
a  li^t  of  action  and  the  other  party  gets  an  advantage  .  .  . 
It  would  be  another  matter  if  a  person  made  a  claim  which  ho 
knew  to  be  unfounded  and  by  a  compromise  derived  an  advantage 
under  it :  in  that  case  his  conduct  would  be  fraudulent  '*  (a). 

This  rule  applies  in  the  case  (which  apart  from  authority  might 
possibly  seem  doubtful)  where  the  claim  given  up  is  on  a 
disputed  promise  of  marriage  (&).  The  real  consideration  and 
motive  of  a  compromise,  as  well  in  our  law  as  in  the  civil  law 
and  systems  derived  from  it,  is  not  the  sacrifice  of  a  right  but 
the  abandonment  of  a  claim  (c).  A  partial  compromise  in 
which  the  undertaking  is  not  simply  to  stay  or  not  to  commence 
legal  proceedings,  but  to  conduct  them  in  some  particular  manner 
or  limit  them  to  some  particular  object,  may  well  be  good  :  but 
here  again  the  forbearance  must  relate  to  something  within  the 
proper  scope  of  such  proceedings.  A  promise  to  conduct  pro- 
ceedings in  bankruptcy  so  as  to  injure  the  debtor's  credit  as  little 
as  possible  is  no  consideration,  for  it  is  in  truth  merely  a  promise 
not  to  abuse  the  process  of  the  Court  (d). 

The  main  end  and  use  of  the  doctrine  of  Consideration  in  our  Reaction 
modem  law,  whatever  may  have  been  its  precise  origin,  is  to  neraTcS:"- 
f umish  us  with  a  reasonable  and  comprehensive  set  of  rules  trine  of 
which  can  be  applied  to  all  informal  contracts  without  distinction  ^j*,^  „„ 
of  their  character  or  subject-matter.     Formal  contracts  remain,  contracts 
strictly  speaking,  outside  the  scope  of  these  rules,  which  were  ^"^  *' 
not  made  for  them,  and  for  whose  help  they  had  no  need.     But 
it  was  impossible  that  so  general  and  so  useful  a  legal  conception 
as  that  of  Consideration  should  not  make  its  way  into  the  treat- 
ment of  formal  contracts,  though  with  a  different  aspect.     The 
ancient  validity  of  formal  contracts  could  not  be  amj)lified,  but 
it  might  be  restrained :  and  in  fact  both  the  case-law  and  the 
legislation  of  modem  times  shew  a  marked  tendency  to  cut  short 
if  not  to  abolish  their  distinctive  j)rivilege8,  and  to  oxtond  to 
them  as  much  as  possible  the  free  and  rational  treatment  of  legal 

(a)  CaUisherv.  Bitchoff$heim,  L.  R  P.  C.  271,  292  (a  caae  from  Lower 

5  Q.  B.  449,  452,  per  Cockbnm,  C.J.  Canada,  then  under  old  Fr.  law)  ; 

(6)  Kunan  v.  BandUy,  2  D.  J.  WUUy  v.  Elgee,  L.  R.  10  C.  P.  497. 
S.  283.  {d)  Bracetceil  v.  WUlianu,  h.  K. 

{€)  Trigge  v.    LavaUie,  15  Moo.  2  C.  P.  196. 
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questions  which  has  been  developed  in  modem  times  by  the  fall 
recognition  of  infonnal  transactions. 

Most  con-  There  is  some  reason,  as  we  have  seen,  to  believe  that  the 
T^?^  "*  doctrine  of  Consideration  owes  its  origin  to  the  Court  of 
Chancery :  and  we  must  still  look  to  courts  of  equity  to  see  it  in 
its  fullest  application.  A  merely  gratuitous  contract  under  seal 
may  be  enforced  at  law  (with  some  peculiar  exceptions)  unless 
it  can  be  shown  that  behind  the  apparently  gratuitous  obligation 
there  is  in  fact  an  unlawful  or  immoral  consideration :  and  with 
its  strictly  legal  effect,  in  the  absence  of  any  special  ground  of 
invalidity,  the  rules  of  equity  do  not  profess  to  interfera  But 
courts  of  equity  refuse  to  extend  their  special  protection  ^d 
their  special  remedies  to  agreements,  however  solemn  and  formal, 
made  without  consideration. 

No  specific  A  volmxtary  covenant,  though  under  seal,  '*  in  equity,  where 
m  ©Bof  **  l^sjst  the  covenantor  is  living,  or  where  specific  performance 
Tolontary  of  such  a  covenant  is  sought,  .  .  stands  scarcely,  or  not  at  all, 
^oueh*^  on  a  better  footing  than  if  it  were  contained  in  an  instrument 
deed.         unsealed"  (a). 

Even  the  first  part  of  our  statement  must  be  taken  with  a 
qualification  of  some  importance  to  which  allusion  is  made  in  the 
passage  just  cited.  We  shall  see  under  the  head  of  Undue 
Influence  that  a  system  of  presumptions  has  been  established 
which  makes  it  difficult  in  many  cases  for  persons  claiming 
under  a  voluntary  deed  to  uphold  its  validity  if  the  donor,  or 
even  his  representatives,  choose  within  any  reasonable  time  after- 
wards to  dispute  it.  The  rule  that  a  court  of  equity  will  not 
grant  specific  performance  of  a  gratuitous  contract  is  so  well 
settled  that  it  is  needless  to  cite  further  authorities  for  it :  and 
it  is  not  to  be  overlooked  that  whereas  the  other  rules  that  limit 
the  application  of  this  peculiar  remedy  are  of  a  more  or  less  dis- 
cretionary kind,  and  founded  on  motives  of  convenience  and  the 
practical  requirements  of  procedure  rather  than  on  legal  prin- 
ciple, this  is  an  absolute  and  unqualified  rule  which  must  bo 
considered  as  part  of  the  substantive  law. 

(a)  Per   Knight   Bruce,    L.    J.      176, 188. 
Kekewkh  v.  Manning,  I  D.  M.  G. 
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It  is  the  practice  of  eqoity,  howcTer,  at  all  erents  when  the  But 


want  of  consideration  is  actively  pat  forward  as  an  objection  ^^|^er»- 
(and  the  practice  most  be  the  same,  it  is  conceived,  when  the  ti<m  daj 
objection  is  made  by  way  of  defence  in  an  action  for  specific  ^y/ttmrff, 
performance)  to  admit  evidence  of  an  agreement  under  seal  being 
in  fact  f omided  on  good  consideration,  where  the  deed  expresses 
a  nominal  consideration  (a)  or  no  consideration  at  aU  {b)y  though 
(save  in  a  case  of  fraud  or  illegality)  a  consideration  actually 
inconsistent  with  that  expressed  in  the  deed  could  probably  not 
be  shown  (a). 

Closely  connected  with  this  in  principle  is  the  rule  of  equity  Eqnltj 
that  although  no  conaideiation  is  required  for  the  validity  of  a  ^^^^ 
complete  declaration  of  trust,  or  a  complete  transfer  of  any  legal  imperfect 
or  equitable  interest  in  property,  yet  an  incomplete  voluntary  ^^ 
gift  creates  no  right  which  can  be  enforced.     Certain  recent 
decisions  have  indeed  shown  a  tendency  to  infringe  on  this  rule 
by  construing  the  circumstances  of  an  incomplete  act  of  bounty 
into  a  declaration  of  trust,  notwithstanding  that  the  real  inten- 
tion of  the  donor  was  evidently  not  to  make  himself  a  trustee, 
but  to  divest  himself  of  all  Mb  interest  (c).     But  these  have 
been  disapproved  in  still  later  judgments  which  seem  entitled  to 
more  weight  (d). 

(a)  lAfMa*  C9L  1  Eq.  231.  476. 

(h)   LUmeUy  My.  S  Dock  Co,  r,  {dj   Warriner  t.  RoyerM,  16  £q. 

L,  t  N.  W.  Ry.  Co.  8  Ch.  942.  840,  Richardi  ▼.  DtUmdgt,  18  £q. 

{c)  RiekanUon  r.  Ruhardmn,  8  lly  Moort  r.  Moore,  ib.  47 i^StmrUey 


Sq.  6S6f  Morffon  t.  MaOaon,  10  £q.      ▼.  NiekoUom,  19  Eq.  238. 
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CHAPTER  V. 

Persons   affected   by   Contract. 


Original 
type  of 
contract. 


Part  1. — General  Rides  as  to  Parties. 

The  original  and  simplest  type  of  contract  is  an  agreement 
creating  an  obligation  between  certain  persons.  The  persons  are 
ascertained  by  their  description  as  individuals,  and  not  by  their 
satisfying  any  general  class  description :  or,  more  shortly,  they 
are  denoted  by  proper  names  and  not  by  class-names  (a).  And 
the  persons  who  become  parties  in  the  obligation  created  by  the 
agreement  are  the  persons  who  actually  conclude  the  agreement 
in  the  first  instance,  and  those  only.  The  object  of  this  chapter 
will  be  to  point  out  the  extent  to  which  modem  developments 
of  the  law  of  contract  have  altered  this  primary  type  either  by 
modifications  co-extensive  with  the  whole  range  of  contract  or 
by  special  classes  of  exceptions. 

The  fundamental  notion  from  which  we  must  take  our  depar- 
ture is  one  that  our  own  system  of  law  has  in  common  with  the 
Roman  system  and  the  modem  law  of  other  civilized  countries 
derived  therefrom.  There  is  some  evidence  that  we  ourselves 
got  this  (together  with  other  principles  of  the  law  of  contract) 
from  Roman  sources.  However  that  may  be,  we  find  it  as  fimdy 
established  in  our  own  system  as  in  the  Roman  from  a  very 
early  date,  though  it  happens  not  to  be  definitely  expressed  in 
a  general  form  in  any  of  our  authorities.  A  wide  statement  of 
the  principle  may  be  given  in  the  shape  of  a  maxim  thus : 

(a)  Savigny,  Obi.  §  58  (2. 16),  cp.      rally,  ib,  §§  58-70,  pp.  17-186. 
on  the  subject  of  this  chapter  gene- 
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The  legal  effects  of  a  contract  aie  confined  to  the  contracting  I^s*l  «f- 

parties.  fined  to 

This,  like  most  if  not  all  legal  maxims,  is  a  generalization  oontnet- 
which  can  be  useful  only  as  a  compendious  symbol  of  the  par-  "©P"^ 
ticukrs  from  wbich  it  is  generalized,  and  cannot  be  understood  tus 
except  by  reference  to  those  particulars.     The  first  step  towards  f^^  ^ 
the  necessary  development  may  be  given  in  a  series  of  more  loped. 
definite  but  still  very  general  rules,  which  we  shall  now  endea- 
vour to  state,  embodying  at  the  same  time  those  qualifications, 
whether  of  recent  introduction  or  not,  which  admit  of  being 
stated  in  an  equally  general  form. 

We  give  some  preliminary  definition  of  terms  which  it  will  be  Beftni- 
convenient  to  use  in  extended  or  special  senses.     A  contract     ""• 
creates  an  obligation  between  the  contracting  parties,  consisting 
of  duties  on  the  one  part  and  the  right  to  demand  the  perfor- 
mance of  them  on  the  other. 

Any  party  to  a  contract,  so  far  as  he  becomes  entitled  to  have  ''Creditor^ 
anything  performed  under  the  contract,  is  called  the  creditor.  S^^^,.  w 
80  far  as  he  becomes  bound  to  perform  anything  under  the  con- 
tract he  is  called  the  debtor. 

Representation^  representatives,  mean  respectively  succession  "  Repre-  ^^ 
and  the  person  or  persons  succeeding  to  the  general  rights  and 
liabilities  of  any  person  in  respect  of  contracts  whether  by  rear 
son  of  the  death  of  such  person  or  otherwise.     A  fhinl person  "Third 
means  any  person  other  than  one  of  the  parties  to  the  contract  ?•"**"• 
or  his  representatives  (a). 

Rules.     1.  The  original  parties  to  a  contract  must  bo  persons  Roles, 
ascertained  at  the  time  when  the  contract  is  made.  Parties. 

2.  The  creditor  can  demand  performance   firom    the  debtor  Third  per- 
or  his  representatives.     He  cannot  demand  nor  can  the  debtor  JIJ^^J,^* 
require  him  to  accept  performance  from  any  third  person :  but 
the  debtor  or  his  representatives  may  perform  the  duty  by  an 
agent. 

(a)  Contracts  for  the  sale  of  land  parties.  Bat  here  the  obligation  is 
are  enforceable  in  ecjinty  by  and  treated  as  attached  to  the  particular 
against  the  heirs  or  devisees  of  the      property. 
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Third  per-      3.  No  tMrd  person  can  become  entitled  by  the  oontmct  itself 
Sued*'  *°  ^  demand  the  performance  of  any  duty  under  the  contract. 

Exception.  Provisions  contained  in  a  settlement  made  upon 
and  in  consideration  of  marriage  for  the  benefit  of  children  to  be 
bom  of  such  marriage,  or,  in  the  case  of  a  woman  marrying  again, 
for  the  benefit  of  her  children  by  any  former  marriage,  may  be 
enforced  by  the  persons  entitled  to  the  benefit  thereof  (a). 


ABsign- 
ment 


Notice  to 
debtor. 


4.  Persons  other  than  the  creditor  may  become  entitled  by 
representation  or  assignment  to  stand  in  the  creditor's  place  and 
to  exercise  his  rights  under  the  contract 

JBxtplanation  1.  Title  by  ascdgif ment  is  not  complete  as  against 
the  debtor  without  notice  to  the  debtor,  and  a  debtor  who  per* 
forms  his  contract  to  the  original  creditor  without  notice  of  any 
assignment  by  the  creditor  is  thereby  discharged. 

Equitiee.  Explanation  2.  The  debtor  is  entitled  as  against  the  represen- 
tatives and,  unless  a  contrary  intention  appears  by  the  original 
contract,  as  against  the  assignees  of  the  creditor,  to  the  benefit  of 
any  defence  which  he  might  have  had  against  the  creditor  himself, 

(The  following  exceptions  are  given  in  order  to  complete 
the  general  statement.  The  further  discussion  of  them  how- 
ever would  not  be  relevant  to  the  subject  of  this  chapter. 
They  are  connected  in  principle  with  the  cases  of  a  contract  for 
personal  services  or  the  exercise  of  personal  skill  becoming  im- 
possible of  performance  by  inevitable  accident,  of  which  we 
speak  in  CL  VII.  below.) 


Ezoep- 

tioDB: 

Strictly 

perBoniJ 

duties. 


Strictly 
personal 
rights. 


Exception  1.  If  it  appears  to  have  been  the  intention  of  the 
parties  that  the  debtor  should  perform  any  duty  iH  person,  ho 
cannot  perform  it  by  an  agent  nor  can  performance  of  it  be  re- 
quired from  his  representatives.  Such  an  intention  is  presumed 
in  the  case  of  any  duty  which  involves  personal  confidence 
between  the  parties,  or  the  exercise  of  the  debtor's  personal 
skill. 

Exception  2.  If  it  appears  to  have  been  the  intention  of  the 
parties  that  only  the  creditor  in  person  should  be  entitled  to  have 
any  duty  performed,  no  one  can  become  entitled  by  representa- 

(a)  See  p.  194  below. 


PARTIES   MUST   BE   CERTAIN. 
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tion  or  assignmeiit  to  demand  the  perfonnanee  of  it,  nor  can 
saeh  performance  be  required  from  the  debtor^s  repreaentatiTea. 
Saeh  an  intention  is  presumed  if  the  nature  of  the  transac- 
tion inrolves  personal  confidence  between  the  parties,  or  ii  other- 
wise such  that  **  personal  considerations  "  are  of  the  foundation 
of  the  contract  (a).      (Cp.  Indian  Contract  Act  1872,  as.  37, 40.) 

Exception  3.  The  representatives  of  a  deceased  person  cannot 
sue  for  a  breach  of  contract  in  a  case  where  the  breach  of 
contract  was  in  itself  a  merely  personal  injury,  unless  special 
damage  to  the  estate  which  they  represent  has  resulted  from 
such  breach  of  contract.  But  where  such  damage  has  resulted  the 
representatives  may  recover  compensation  for  it,  notwithstanding 
that  the  person  whose  estate  they  represent  might  in  his  lifetime 
have  brought  an  action  of  tort  for  the  personal  ii^jury  resulting 
from  the  same  act  (&). 

These  propositions  are  subject  to  several  special  qualifications 
and  exceptions.  Most  of  the  exceptions  are  of  modem  origin, 
and  we  shall  see  that  since  their  establishment  many  attempts 
have  been  made  to  extend  them.  Such  attempts  have  in  some 
departments  been  successful,  while  in  others  exceptions  which  for 
some  time  were  admitted  have  been  more  recently  disallowed. 

We  shall  now  go  through  the  rules  thus  stated  in  order,  point- 
ing out  under  each  the  limits  within  which  exceptions  are 
admitted  in  the  present  state  of  the  law.  The  decisions  which 
limit  the  exceptions  are  for  the  most  part  the  chief  authorities  to 
show  the  existence  of  the  rules,  which  are  of  so  general  a  kind 
as  to  be  rather  assumed  as  the  groundwork  of  decisions  than 
expressly  affirmed. 

Part  2. — Contracts  with  uncertain  persona. 

Our  first  rule  is  that  the  original  parties  to  a  contj-ad  must  he  Rule  1. 
persons  ascertained  at  the  time  when  the  contract  is  made.      It  No  con- 


fa)  See  Sterens  r.  Benning,  1  K.  & 
J.  168,  Farrow  t.  WiUon,  L.  R.  4 
C.  P.  744, 746  ;  RoUnton  ▼.  DaviMtm, 
L.  B.  6  Ex.  269 ;  2  Sm.  L.  0.  S8. 
If  in  any  of  these  cases  the  trans- 
action is  continued  by  mutual  con- 
sent, it  is  a  new  contract :  e.g,  if  a 
servant  oontinues  his  service  with  a 
deceased  master's  family,  or  if  a 
painter's    executor,     being   ahK>    a 


painter,  were  to  complete  an  un- 
finished portrait  on  the  original 
terms  at  the  sitter's  request. 

(6)  See  1  Wms.  Exors.  752-3,  6th 
ed.,  798,  7th  ed.  and  Bradthaw  ▼. 
Lancashire  <t  Yorkahirt  Ry.  Co.,  L. 
R.  10  C.  P.  189  (since  questioned  in 
LeggoU  v.  Q.  N,  Ry,  Co.,  IQ.  B.  D. 
599). 
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tract  with  may  also  be  expressed  shortly  but  less  accurately  thus :  a  contract 
^^  cannot  be  made  with  an  uncertain  person.  We  need  not  stop  to 
produce  authorities  for  the  general  proposition,  which  will  be 
sufficiently  illustrated  as  we  go  on.  Nor  do  we  consider  here  the 
cases  in  which  the  parties  to  a  contract  are  originally  certain 
persons,  but  are  liable  to  be  changed  on  one  or  both  sides  in 
exceptional  ways  applicable  to  special  kinds  of  contracts.  These 
will  be  dealt  with  under  a  later  head. 

Statement      It  is  obvious  that  there  cannot  be  a  contract  without  at  least 
tion^^Caaes  ^^®  ascertained  party  to  make  it  in  the  first  instance, 
of  apparent      The  question  now  before  us  is  therefore  reduced  to  this  :  In 
xcep  on.  ^j^^  cases,  if  any,  can  a  contracting  party  bind  himself  by  a  float- 
ing obligation  (as  we  may  call  it)  to  a  person  unascertained  1   The 
general  rule  is  that  "A  party  cannot  have  an  agreement  with  the 
whole  world ;  he  must  have  some  person  with  whom  the  con- 
tract is  made  "  (a). 

Yet  such  a  floating  obligation  may  be  thought  to  exist  in 
English  law  in  the  cases  of  promises  or  undertakings  addressed 
to  the  public  at  large  by  advertisements  or  the  like,  and  of  sales 
by  auction.  The  latter  class  of  cases,  so  far  as  there  is  any 
ground  for  considering  it  to  involve  an  exception  from  the  ordi- 
nary law,  is  really  a  species  of  the  former.  Let  us  now  see 
whether  the  exception  is  in  any  case  more  than  apparent. 

Advertise-      Nothing  is  more  common  than  an  advertisement  offering  a 
°^tL  *        reward  to  whoever  shall  idve  certain  information  or  find  and 

cases  ^ 

where        restore  certain  lost  property :  and  it  probably  never  occurs  to  any 

not*  in*  die-  ^^®  ^^^  ^  ^^^  *  lawyer  to  suspect  the  difficulties — and  those 
pute.  not  of  a  merely  teclmical  kind — that  arise  from  the  consideration 

in  a  legal  point  of  view  of  a  matter  apparently  so  simple.  It  was 
held  a  good  while  ago  that  when  a  reward  was  thus  offered 
"  there  was  a  contract  with  any  person  who  performed  the  con- 
dition mentioned  in  the  advertisement"  (b),  and  that  such  person 

(a)  Squire  v.  WMtton,  1  H.  L.  0.  argument  in  DerUon  v.  O.  N,  /?.  Co., 

833,  858.  5   E.  &  B.  864.     But  this  cannot 

(6)    Per  Parke,   J.    Williatns  v.  be  now  law.     S.  C.  Noy  11,  where 

CarvxirdinCf  4  B.  &  Ad.  621.    There  the  reason  is  given  that  "  it  was  not 

is  one  older  case  contra,  Kolle  Ab.  averred  nor  declared  to  whom  the 

1 .   6,  M.  pL  1,  referred  to  in  the  promise  was  made." 
reporter's  note,  1  C.  B.  440,  and  in 
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ooold  sne  for  the  Tewaid :  and  the  general  validity  of  such  a  con- 
tr^t  has  not  been  disputed  in  several  modem  cases  of  this  sort 
which  were  argued  and  decided  on  other  collateral  grounds.  It 
wiU  he  convenient  to  enumerate  these  cases  before  we  enter  on 
any  discussion  of  the  principle. 

Wmiams  v.  Carwardine,  4  B.  &  Ad.  621.  Reward  offered  by 
defendant  for  information  which  should  lead  to  discoveiy  of  a  murder. 
Information  given  by  plaintiff,  but  not  with  a  view  to  the  reward. 
Held  that  the  motive  was  immaterial,  and  plaintiff  could  recover. 

LaacoMter  v.  Wal^  4  M.  &  W.  16 ;  &miih  v.  Moore,  1  C.  B.  438 ; 
Thatdier  v.  E^igland,  3  C.  B.  254,  16  L.  J.  C.  P.  241  ;  Tamer  v. 
Walker,  L.  R.  1  Q.  B.  641 ,  2  Q.  B.  301.  All  these  were  cases  in  which 
rewards  were  offered  for  information  which  should  lead  to  the  disco- 
veiy  of  an  offender,  the  restoration  of  property,  or  both :  and  the  only 
question  in  each  case  was  whether  the  party  claiming  the  reward  had 
really  performed  the  condition  proposed  by  the  advertisement  So  in 
McKune  v.  Joyjiaon,  5  C.  B.  N.  S.  218, 2S  L.  J.  C.  P.  133,  the  defendant, 
a  master  mariner,  had  signed  a  document  called  an  advance  note, 
offering  ^  to  pay  to  any  person  who  shall  advance  6^.  to  R.  H.  on  this 
agreement  the  sum  of  BL"  ten  days  after  his  ship  sailed  from  Liver- 
pool, provided  R.  H.  should  sail  in  it :  and  the  only  question  was 
whether  an  advance  partly  in  cash  and  partly  in  goods  satisfied  the 
condition. 

Englaiid  v.  Davidaon,  11  A.  &  K  856:  reward  offered  for  dis- 
coveiy  of  an  offender,  and  claimed  by  a  constable.  It  was  objected 
that  it  was  already  the  constable's  duty  to  do  his  best  to  discover  the 
offender,  and  that  a  promise  to  reward  him  for  so  doing  was  without 
consideration  and  against  public  policy ;  but  held  that  there  might 
be  services  he  was  not  bound  to  render,  and  a  contract  should  not  be 
deemed  against  the  policy  of  the  law  without  clear  grounds. 

No  remark  was  made  on  the  principle  till  an  unsuccessful  Attempts 
attempt  at  a  new  application  of  it  was  made  in   Gerhard  v.  *?  ®**®^^ 
Bates  (a),  where  Lord  Campbell  said  :  "  Those  cases,  though  trine, 
not  now  to  be  questioned,  are  somewhat  anomalous." 

There  the  defendant  was  one  of  the  promoters  and  a  managing 
director  of  a  mining  company.  The  plaintiff  sued  him  as  on  a 
guaranty  of  a  minimum  annual  dividend  of  33  per  cent,  to  the 
bearers  of  a  certain  class  of  shares  of  which  the  plaintiff  had 
bought  a  large  number.  This  guaranty  was  contained  in  a  pro- 
spectus issued  by  the  directors.      There  was  also  a  count  in  tort 

(a)  2  E.  ft  B.  476,  22  L.  J.  Q.  B.  864. 
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iu  which  the  same  statement  was  pleaded  as  a  false  and  frau- 
dulent representation.  The  Court  held  that  the  first  count 
showed  no  contract  between  the  plaintiff  and  the  defendant. 
The  promise  was  alleged  to  be  to  "the  bearers  of  the  said 
12,000  shares/'  and  it  was  further  averred  that  the  plaintiff 
confiding  in  that  promise  "  became  and  was  the  purchaser  and 
bearer  of  2,500  of  the  said  12,000  shares."  But  it  did  not 
appear  that  the  shares  were  transferable,  or  that  there  was  any 
consideration  for  the  alleged  promise.  The  count  in  tort,  how- 
ever, was  held  good,  the  wrong  being  irrespective  of  contract, 
and  a  sufficient  connexion  being  shown  between  the  wrong  and 
the  plaintiff's  loss. 

Another  unsuccessful  experiment  was  made    in  Spencer  y. 
Harding  (a).     The  defendant  had  issued  a  circular  offering  a 
stock  of  goods  for  sale  by  tender,  but  neither  expressing  nor  dis- 
claiming any  undertaking  to  sell  to  the  highest  bidder:  held  that 
such  an  undertaking  could  not  be  implied.     The  question  was  as 
to  the  true  meaning  of  the  circular,  and  that  was  held  to  be  not  an 
offer,  but  a  mere  invitation  of  offers.     It  was  admitted  that  an 
express  undertaking  would  have  been  binding,  and  Willes,  J. 
gave  the  explanation  which  will  be  immediately  cited. 
t^a!?^'^'      There  are  two  possible  views  of  these  general  promises.     One 
tisement     ^  that  the  advertisement  or  undertaking  is  a  mere  proposal ;  that 
a  propoaal  the  first  person  who  performs  the  condition  thereby  accepts  the 
by  perfor-  proposal  (&),  and  then,  but  not  till  then,  there  is  a  complete  con- 
manoe.       tract,  which  being  made  between  ascertained  parties  is  not  reaUy 
ties.  anomalous  at  all.     This   opinion  is  distinctly  adopted  by  Mr. 

Leake  in  his  work  on  Contracts  (p.  13),  and  also  in  the  following 
dictum  of  "Willes,  J.  in  Spencer  v.  Harding  (c)  : — 

''In  those  cases  [of  rewards  offered  for  the  discovery  of  an  offender] 
there  never  was  any  doubt  that  the  advertisement  amounted  to  a 
promise  to  pay  the  money  to  the  person  who  first  gave  information. 
The  difficulty  suggested  was  that  it  was  a  contract  with  all  the  world. 
But  that,  of  course,  was  soon  overruled.  It  was  an  offer  to  become 
liable  to  any  person  who  before  the  offer  should  be  retracted  should 
happen  to  be  the  person  to  fulfill  the  contract  of  which  the  achertiee- 
ment  was  an  offer  or  tender" 

(a)  L.  R.  5  C.  P.  661.  "  Performance  of  the  conditionB  of  a 

if))  The  Indian  Contract  Act  is  proposal    ...    is  an  aooeptance 

silent  as  to  this  peculiar  class  of  of  the  proposal "  (s.  8). 

contracts,  hut  says  generally  that  (c)  li.  R  5  C.  P.  561,  563. 


^■^^ 
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The  right  of  action  is  also  maintaiiied  on  precisel  j  the  same 
gronnd  (and,  one  may  presume,  quite  independently  of  English 
authorities)  hy  Yangerow  (a).  The  other  view  is  that  imme-  2.  Adver- 
diately  on  the  publication  of  the  advertisement  there  is  &^^^][^j» 
anomalous  contract  with  the  uncertain  person  who  shall  f  idfil  the  oontnct 
condition.  If  this  be  correct  the  results  would  be  of  a  sur- 
prising and  not  yeiy  reasonable  kind;  for  a  retractation,  instead 
of  being  the  revocation  of  a  mere  proposal,  would  be  nothing 
elsQ  than  an  absolute  refusal  to  perform  an  existing  contract, 
and  notice  of  the  retractation  to  the  person  who  performed  the 
condition  would  be  immaterial ;  nor  would  even  the  death  of 
the  promisor  before  the  performance  of  the  condition  make  any 
difference  :  unless  indeed  a  second  anomaly  were  introduced  to 
correct  the  first.  We  are  not  aware  that  any  English  judge  or 
writer  has  definitely  proposed  this  view.  However  it  ia  the 
only  one  that  occurred  to  Savigny,  who  accordingly  considered 
that  on  the  general  principles  of  the  civil  law  there  could  bo 
no  right  of  action  at  all  for  a  reward  offered  by  public  announce* 
ment  (h).  It  is  to  a  certain  extent  countenanced  by  the  decision 
in  Williams  v.  Carwardine  ("p.  175  supra)  that  it  does  not 
matter  whether  the  person  who  performs  the  condition  does  it 
with  a  view  to  the  reward  or  not,  and  by  later  cases  in  which 
the  application  of  the  doctrine  has  been  somewhat  extended. 
These  cases  must  now  be  examined. 

In  Denton  v.  G.  N,  Railway  Co.  (c)  it  was  held  that  the  ExAmiii*- 
defendant  company  was  liable  as  on  a  contract  with  the  plaintiff  **^°4 
that  a  train  should  run  from  Peterborough  to  Hull  at  or  about  cases.  Den- 
7.20  p.m.  which  was  advertised  in  the  company's  current  time-  ^^^'  ('^ 
tables  as  so  running.    The  facts  were  shortly  these :  The  plaintiff 
had  come  from  London  to  Peterborough,  had  done  his  business 
there,  and  wanted  to  go  on  to  Hull  the  same  night.      He  had 
made  his  arrangements  on  the  faith  of  the  time-tables,  and  pre- 
sented himself  in  due  time  at  the  Peterborough  station,  applied 
for  a  ticket  to  Hull  by  the  advertised  train,  and  offered  to  pay 
the  proper  fare.    The  defendant  company's  clerk  refused  to  issno 

(a)  PaimL  §  603.  however,  that  he  was  alone  in  his 

lb)  Sav.  ObL  2.  90.     As  to  prac-  opinion  :    Yangerow,  Pand.  §   603 

ileal  resnlts,  he  is  content  to  ob-  (3.  255). 

serve  that  the  reward  will  in  most  (c)  5  E.  ft  B.  860,  and  better  in 


be  paid  anyhow,  as  being  due      26  L.  J.  Q.  B.  129,  where  the  case 
in  honour  if  not  in  law.    It  seems,      stated  is  given  at  length. 
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such  a  ticket,  for  the  reason  that  the  7.20  train  no  longer  went 
to  Hull.  The  fact  was  that  heyond  Milford  Junction  the  line 
to  Hull  belonged  to  the  North  Eastern  Ey.  Co.,  who  formerly 
ran  a  train  corresponding  with  the  G.  K  R.  Co/s  train,  and  for 
which  the  G.  N.  E.  Co.  issued  through  tickets  by  arrangement 
between  the  two  companies.  This  corresponding  train  had  now 
been  taken  off  by  the  N.  E.  R  Co.,  but  the  G.  N.  E.  time-table 
had  not  been  altered.  The  plaintiff  was  unable  to  go  further 
than  Milford  Junction  that  night,  and  so  missed  an  appointment 
at  Hull  and  sustained  damage.  The  cause  was  removBd  from  a 
County  Court  into  the  Queen's  Bench  and  the  question  was 
whether  on  the  facts  as  stated  in  a  case  for  the  opinion  of  the 
Court  the  plaintiff  could  recover  (a). 

It  was  held  by  the  Court  unanimously  that  the  case  showed 
a  good  cause  of  action  in  tort  for  the  false  representation  con- 
tained in  the  time-tables :  and  by  Lord  Campbell,  C.  J.  and  Wight- 
man  J.  that  when  any  one  offered  to  take  a  ticket  to  any  of  the 
places  to  which  the  train  was  advertised  to  carry  passengers  the 
company  contracted  with  him  to  receive  him  as  a  passenger  to 
that  place  according  to  the  advertisement.  Lord  Campbell 
treated  the  statement  in  the  time-table  as  a  conditional  pro- 
mise which  on  the  condition  being  performed  became  absolute. 
Crompton  J.  (b)  though  not  dissenting  found  certain  difficultiea 
in  this  and  preferred  to  rest  his  judgment  on  a  breach  of  the 
defendants'  duty  as  common  carriers.  The  opinion  of  the 
majority  on  this  point  was  not  necessary  to  the  decision,  as 
the  Court  held  unanimously  that  the  plaintiff  could  recover  in 
tort,  and  they  only  had  to  find  whether  on  the  facts  stated  he 
could  succeed  in  any  form  of  action.  There  can  be  no  doubt 
however  that  if  the  action  had  been  brought  in  the  superior 
court  in  the  first  instance,  and  there  had  been  before  the  court 
on  demurrer  an  aptly  framed  declaration  on  the  facts  stated  in 
the  case,  with  counts  in  contract  and  in  tort,  the  plaintiff  would 
have  had  judgment  on  both.  Still,  treating  the  matter  as  if  it 
had  actually  been  so,  this  judgment  is  not  easy  to  reconcOe  with 
the  then  recent  decision  of  the  same  Court  that  the  count  in  con- 
tract in  Gerhard  v.  Bates  (c)  was  bad. 

(a)  As  to  the  measure  of  damages,  an  unqnestionable  contract), 
which  here  was  not  in  dispute,  see  (6)  The  fuller  report  of  his  judg. 

Hamlin  v.  Q.  N.  R,  Co,  1  H.  &  N.  ment  is  that  in  5  £.  &  B. 
408,   26    L.   J.    Ex.   20   (where  a  (c)  2  E.  &  B.  476,  22  L.  J.  Q.  B. 

ticket  having  been  taken  there  was  864  ;  tupra^  p.  1 75. 


ABYIRTISEinENTS  :   BALES   BY  AUCTION.  179 

Beserving  furtlier  observations,  ve  proceed  to  the  next  case  in  Wariow  r. 
which  an  extension  was  suggested.  There  is  this  preliminaiy 
observation  to  be  made,  that  the  contract  of  sale  in  an  ordinary 
sale  by  auction  is  in  no  way  anomalous,  for  each  bidding  is  only 
a  proposal,  and  there  is  no  contract  until  some  bid  is  accepted  by 
the  fall  of  the  hammer,  when  there  is  a  contract  with  an 
ascertained  person,  namely  the  bidder  to  whom  the  lot  is  knocked 
down  (a). 

In  Warlow  v.  Harrison  a  sale  by  auction  was  announced  as 
without  reserve,  the  name  of  the  owner  not  being  disclosed. 
The  lot  was  put  up,  but  in  fact  bought  in  by  the  owner.  The 
plaintiff,  who  was  the  highest  real  bidder,  sued  the  auctioneer  as 
on  a  contract  to  complete  the  sale  as  the  owner's  agent.  The 
court  of  Queen's  Bench  ifi)  held  that  this  was  wrong ;  the  Court 
of  Exchequer  Chamber  (e)  affirmed  the  judgment  on  the  pleadings 
as  they  stood,  but  thought  the  facts  did  show  another  cause  of 
action.  Watson  and  Martin,  BE.  and  Byles,  J.  considered  that 
the  auctioneer  contracted  with  the  highest  bona  fide  bidder  that 
the  sale  should  be  without  reserve.  They  said  they  could  not 
distinguish  the  case  from  that  of  a  reward  offered  by  advertise- 
ment, or  of  a  statement  in  a  time-table.  Willes,  J.  and 
Bramwell,  B.  preferred  to  say  that  the  auctioneer  by  his 
announcement  warranted  that  he  had  authority  to  sell 
without  reserve,  and  might  be  sued  for  a  breach  of  such 
warranty.  The  result  was  that  leave  was  given  to  the  plaintiff 
to  amend  and  proceed  to  a  new  trial,  which  however  was  not 
done  (d).  The  opinions  expressed  by  the  judges,  therefore,  are  DoctiiiM 
not  equivalent  to  the  actual  judgment  of  a  Court  of  Error,  and  ■«1'«- 
have  been  in  fact  regarded  with  some  doubt  in  a  later  case  where  doubted 
the  Court  of  Queen's  Bench  decided  that  at  all  events  an  *"<^  "?* 
auctioneer  whose  principal  is  disclosed  by  the  conditions  of  sale 
does  not  contract  personally  that  the  sale  shall  be  without 
reserve  (e).  Still  more  recently  the  same  Court  has  held  that 
when  an  auctioneer  in  good  faith  advertises  a  sale  of  certain 
goods,  he  does  not  by  that  advertisement  alone  enter  into  any 
contract  or  warranty  with  those  who  attend  the  sale  that  the 

(a)  Payne  ▼.   Cave,  8  T.  B.  148.  proceuvs ;    lee  note  in  the  L.  J. 

Cp.  Savigny,  ObL  2-  92.  report. 
(6)  1 R  A  B.  295, 28  L.  J.  Q.  B.  18.  (e)  Mainprtce  v.   Wesifey,  6  B.  & 

(c)  1  £.  ft  £.  309,  29  L.  J.  Q.  B.  1 4.  8,  420,  84  L.  J.  Q.  B.  229. 

[d)  The  partiee   agreed  to  a  steC 

1^    ^ 
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Analysis 
of  the  ge- 
neral view 
expressed 
in  these 
authori- 
ties. 


goods  shall  be  actually   sold   (a).     This   case   is  analogous  to 
Spencer  v.  Harding  (b). 

We  can  now  resume  the  consideration  of  the  principles  which 
govern  or  should  govern  the  subject.  The  general  view  embo- 
died in  the  opinions  of  the  majority  of  the  judges  in  Denton  v. 
(r.  N,  R,  Co,  and  Warlow  v.  Harrison  may  be  expressed  in 
terms  of  the  regular  elements  of  contract  as  follows  :  One  who 
proposes  a  contract  may  make  an  identical  proposal  to  several 
persons,  so  that  there  shall  be  a  contract,  according  to  the  nature 
of  the  case,  either  with  that  person  only  who  first  accepts,  or 
with  everyone  separately  who  accepts  the  proposal.  Such  pro- 
posal need  not  be  addressed  to  any  definite  number  of  persons, 
nor  communicated  immediately  by  the  proposer  himself,  but 
may  be  made  by  a  public  announcement  addressed  to  all  persons 
to  whose  knowledge  it  shall  come.  [Where  a  proposal  is  made 
by  such  announcement,  a  revocation  of  it  by  an  equally  public 
announcement  is  effectual  even  as  against  a  person  who  afterwards 
acts  on  the  original  proposal  without  knowledge  of  the  revoca- 
tion ;  f or  "  he  should  have  known  that  it  could  be  revoked  in 
the  manner  in  which  it  was  made."]  (c). 

Performance  of  the  conditions  of  the  proposal  is  a  suflicient 
acceptance  and  is  also  a  sufficient  consideration  for  the  promise. 
Knowledge  of  the  proposal  and  an  intention  to  accept  it  may  be 
presumed  from  the  fact  of  performance  {d), 

which  This  affords  a  satisfactory  explanation  in  the  ordinary  case  of 

does^not  *  reward  or  reimbursement  offered  by  advertisement.  The  effect 
explain  the  is  the  same  as  if  the  promisor  had  hired  the  acceptor  in  person 
the  parti-  *°  ^^  *^®  service  for  which  the  reward  is  offered.  It  has  been 
cular cases,  in  fact  suggested  from  the  bench  that  an  action  for  work  and 
labour  might  have  been  allowed  in  these  cases,  and  the  advertise- 
ment treated  as  evidence  of  the  value  of  the  work  done  (e). 


(o)  Harris  v.  Nichersony  L.  R.  8 
Q.  B.  286. 

(6)  L.  R.  6  C.  P.  661,  «/jpm,  p. 
176. 

(c)  So  held  by  the  Supreme  Court 
of  the  United  States  in  Shuey  v. 
U.  S,,  2  Otto  (92  U.  S.)  73.  It 
wonld  be  more  exact  to  say  that  in 
such  a  case  the  proposal  itBelf  is  sub- 
ject to  an  imphed  condition  to  this 


effect.     Sfd  qu. 

(d)  This  (if  not  more)  seems  to  be 
involved  in  the  decision  in  WUUatn* 
V.  Canoardine,  aupray  p.  175. 

(e)  Per  Lord  Campbell,  C.  J.  in 
Gerhard  v.  Bates,  2  £.  &  B.  476, 22 
L.  J.  C.  P.  864,  869 ;  per  Oromp- 
ton,  J.  in  Denton  t.  O,  N.  R,  Co. 
supra. 
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The  case  of  the  intending  passenger  who  relies  on  the  time-  DifficultiM 
table  is  not  so  plain.  There  we  must  consider  the  demand  of  a  ^  ^^  ^^  ^ 
ticket  for  the  proposed  journey,  accompanied  with  an  offer  to  Co,  mm! 
pay  the  proper  fare,  as  the  act  of  acceptance  which  completes  Hiurriion  * 
the  contract.  But  this  demand  is  itself  the  proposal  of  another  on  theory 
and  distinct  contract,  namely  to  carry  the  passenger  on  that  par-  ^^^2^°**^ 
ticular  journey  in  consideration  of  actual  payment  of  the  faro,  oepunoe. 
It  seems  a  little  odd  to  hold  that  the  proposal  of  one  contract 
operates  as  the  conclusion  of  another  preliminary  and  auxiliary 
contract — namely  that  the  person  to  whom  the  proposal  is  made 
shall  be  capable  of  carrying  out  the  principal  contract — ^and  that 
a  refusal  to  enter  into  the  principal  contract  constitutes  a  breach 
of  this  auxiliary  one.  Moreover  the  consideration  for  the 
auxiliary  contract  consists  in  the  preparations  made  by  the  party 
for  entering  into  the  principal  one.  The  same  remarks  apply 
{mutatis  mtttandis)  to  the  case  of  the  auctioneer's  undertaking  to 
sell  without  reeerva  We  have  to  suppose  a  contract  concluded 
not  by  the  acceptance  of  a  bidding  but  by  the  bid  itself.  A 
greater  difficulty  lies  in  the  problem  of  settling  the  extent  of 
the  doctrine.  If  a  man  advertises  that  he  has  goods  to  sell  at  a 
certain  price,  does  he  contract  with  any  one  who  comes  and 
offers  to  buy  those  goods  that  until  further  notice  communicated 
to  the  intending  buyer  he  will  sell  them  at  the  advertised 
price  1  (a).  Again,  does  the  manager  of  a  theatre  contract  with 
every  one  who  comes  to  the  theatre  and  is  ready  to  pay  for  a 
place  that  the  piece  announced  shall  be  performed  1  or  do  direc- 
tors or  committeemen  who  summon  a  meeting  contract  with  all 
who  come  that  the  meeting  shall  be  held  ]  Again,  on  this  theory 
a  oommon  carrier  would  be  liable  in  contract  as  well  as  in  tort 
for  refusing  to  carry  goods — indeed  the  case  seems  not  distingmsh- 
able  from  that  of  the  time-table.  In  short,  we  might  thus  arrive 
at  an  extended  notion  of  contract  which  would  cover  all  the  cases 
in  which  courts  of  equity  have  interfered,  on  grounds  indepen- 
dent of  contract,  as  was  supposed,  to  compel  persons  to  make 
good  their  representations  (h),  and  would  indeed  go  beyond  them : 
for  a  representation  not  only  of  fact,  but  of  mere  intention,  might 
be  treated  as  a  proposal,  and  as  soon  as  anything  was  done  on 

(a)  See   per    Crompton,    J.    in      per  Lord  Selbome,  L.  R  6  H.  L.  al 
Datum  ▼.  O.  N,  R,  Co.  tuprei.  p.  860. 

{h)  See  Dav.  Conv.  8,  pt  1.  646 ; 
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the  faith  of  it  there  would  be  an  acceptance  and  a  complete 
contract.  On  some  such  principle  it  has  been  attempted  in 
America  to  enforce  the  payment  of  voluntary  subscriptions  for 
charitable  or  public  objects ;  but  its  fallacy  has  been  exposed 
by  a  late  decision  of  the  Supreme  Court  of  Massachusetts  (a). 

Another  matter  for  remark  is  the  effect  of  notice  of  revocation. 
Suppose  the  traveller  had  seen  and  read  a  new  and  correct  edi- 
tion of  the  time-table  in  the  booking  office  immediately  before 
he  offered  to  take  his  ticket.  This  would  clearly  have  been  a 
revocation  of  the  proposal  of  the  company  held  out  in  the 
incorrect  time-table,  and  on  the  present  hypothesis  no  contract 
could  arise.  Similarly  if  on  putting  up  a  particular  lot  the  auc- 
tioneer expressly  retracted  as  to  that  lot  the  statement  of  the 
sale  beiag  without  reserve,  there  could  be  no  such  contract  with 
the  highest  bona  fide  bidder  as  supposed  in  Warlow  v.  Harrison, 
But  this,  it  may  be  answered,  matters  little,  for  if  there  is  any 
real  grievance  the  party  aggrieved  may  still  have  his  remedy  by 
suing  in  tort.  He  may  so ;  and  he  would  equaDy  have  it  if  the 
notion  of  contract  had  never  been  introduced  iato  these  cases.  Or 
are  we  to  say  that  a  reasonable  notice  of  revocation  must  be  given  % 
This  would  be  to  say  that  the  proposal  of  a  contract  gives  the  person 
to  whom  the  proposal  is  made  a  sort  of  inchoate  right  which  may 
be  violated  by  an  unreasonable  revocation :  a  doctrine  which  in 
English  law  is  absolutely  unheard  of  {b).  Then  there  is  also  the 
difficulty  of  determining  what  acts  constitute  the  acceptance,  and 
at  what  point  of  time  the  acceptance  is  complete;  which,  when  the 
nature  of  the  case  did  not  provide  for  a  formal  act  such  as  making 
a  bid  or  demanding  a  ticket,  might  be  exceedingly  serious. 
DiflBculties      Let  US  now  turn  to  the  other  view,  and   see  whether  the 

on  theory   doctrine  of  Denton  v.  G,  N,  R  Co.  and  Warlow  v.  Harrison 
of  floating 

contract,  can  be  better  supported  on  the  theory  of  a  floating  obligation. 
On  that  theory  there  would  be  not  a  proposal,  but  a  condi- 
tional obligation  arising  at  once  from  the  announcement  made 
by  the  promisor:  it  would  at  any  rate  be  necessary  to  find  in 
that  announcement  some  decided  intention  of  contracting,  and 


(a)  Cottage  Street  CJiurch  v.  Ken-  p.  887,  and  p.  9,  swpra.    As  to  the 

dall^  121  Ma»P.  528.  somewhat     analogous      suggestion 

(6)  Such  a  doctrine  is   not  un-  made  in  that  case,  see  s.  c.  in  Ex. 

known  on  the  Continent  :  see  note  Ch.  L.  R.  7  Ex.  at  p.  117. 


to  Frost  V.  Knight,  L.  R.  6  Ex.  at 
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this  might  fomiah  a  satisfactory  limit  to  the  class  of  cases  in 
which  an  obligation  could  be  held  to  exist.  But  then  where 
would  be  the  consideration  ]  And  even  putting  that  objection 
out  of  sight,  there  remains  the  absurd  consequence  already 
pointed  out^  that  the  offer  could  not  be  reyoked.  To  put  an 
extreme  case:  suppose  a  man  bound  himself  by  a  voluntary  deinl 
to  give  a  sum  of  money  to  whoever  should  first  come  to  his 
funeral,  or  to  the  person  who  should  be  the  next  Lord  Mayor 
after  his  death  (a),  could  his  executors  be  sued  upon  it]  In  short, 
such  a  doctrine  is  impracticable. 

• 
There  seem  therefore  to  be  grave  difficulties  either  way:  and  Qv.  do  not 
when  we  bear  in  mind  that  the  judgments  which  suggest  them  *****?   . 
are  not  really  decisive,  it  may  perhaps  be  thought  that  the  whole  the 


matter  is  open  to  reconsideration.  It  is  submitted  that  the  con-  "l^y  °/ 
tracts  of  the  railway  company  and  the  auctioneer,  if  such  con-  animus 
tracts  there  be,  are  express  and  actual,  not  implied  in  law  ;  that  ^J^ 
in  all  cases  of  actual  contract  the  first  thing  is  to  ascertain  the 
real  intention  of  the  parties  not  less  as  to  the  making  of  any 
contract  at  all  than  as  to  the  construction  of  a  contract  if  made ; 
and  that  the  judgments  in  question  may  fairly  be  said  to  over- 
step this  rule.  The  proposal  of  a  definite  service  to  be  done  for 
reward,  which  is  in  fact  a  request  (in  the  sense  of  the  ordinary 
English  law  of  contract)  for  that  particular  ser^nco,  though  not 
addressed  to  any  one  individually,  is  quite  different  in  its  nature 
from  a  declaration  to  all  whom  it  may  concern  that  one  is  willing 
to  do  business  with  them  in  a  particular  manner.  Of  course  the 
person  who  publishes  such  an  invitation  does  contemplate  that 
people  who  choose  to  act  on  it  will  do  whatever  is  necessary  to 
put  themselves  in  a  position  to  avail  themselves  of  it,  such  as 
sending  in  tenders  by  letter,  coming  to  a  shop  or  a  railway  sta- 
tion, and  the  like.  So  far  as  all  these  things  are  necessary  to 
bring  customers,  he  desires  them  to  be  done;  but  they  are 
merely  incidental  to  the  real  object ;  they  are  not  elements  of  a 
contract  but  preliminaries.  It  does  not  seem  consonant  either  with 
legal  or  with  natural  reason  to  construe  such  preliminaries  into 
the  consideration  for  a  contract  which  the  parties  had  no  inten- 

(a)  See  the  dispositions  (by  legacy)      GaL  2.  238;   cp.  remark  of  Lord 
to  uncertain  persons  soggested  in      Oampbell,  C.  J.  S  £.  &  B.  837. 
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tion  of  making  (a).  A  comparison  of  the  view  here  proposed 
with  the  recent  cases  of  Spencer  v.  Harding  (p)  and  Harris  v. 
Nickerson  (c)  will  show  that  it  has  been  substantially  acted  upon> 
though  somewhat  diflferently  expressed.  The  Courts  appear  in 
those  cases,  if  we  may  venture  to  say  so,  to  have  returned  to  a 
sounder  observance  of  the  general  principles  of  contract. 

It  may  perhaps  be  safely  infen'ed  that  the  doctrines  of  Denton 
V.  G.  N.  R,  Co,  {d)  and  Warlow  v.  Harrison  (e),  if  not  directly 
disapproved,  will  at  least  not  be  extended  beyond  their  applica- 
tion to  precisely  similar  circumstances. 

A  discussion  of  the  remedy  by  action  in  tort  for  false  repre- 
sentation in  cases  of  this  class  is  not  within  the  province  of  this 
work.  If  that  remedy  were  made  co- extensive  with  the  real  or 
supposed  concurrent  remedy  in  contract  so  far  as  concerns  the 
rights  and  liabilities  of  deceased  persons'  estates,  the  attainment 
of  substantial  justice  might  be  promoted,  and  all  inducement  to 
artificial  extensions  of  the  law  of  contract  removed. 


Samepxin-  We  have  postponed  to  the  end  of  this  discussion  the  mention 
ciple  ap-  q£  ^  recent  case  in  equity  decided  partly  on  a  ground  which 
equity :  brings  it  into  this  class,  though  it  is  chiefly  important  as  the  first 
^pm-u  qI  ^  series  establishing  another  proposition  which  will  find  its 
Banking     place  farther  on  (/). 

tion^™'         -^^^  question  was  as  to  the  effect  of  the  following  letter  of  credit 
given  by  Agra  and  Masterman*s  Bank  to  Dickson,  Tatham'and  Co. 

"  No.  394.  You  are  hereby  authorized  to  draw  upon  this  bank  at 
six  months  sight,  to  the  extent  of  £15,000  sterling,  and  such  drafts  I 
undertake  duly  to  honour  on  presentation.  This  credit  will  remain, 
in  force  for  twelve  months  from  this  date,  and  parties  negotiating 
bills  under  it  are  requested  to  indorse  particulars  on  the  back  hereof 
The  bills  must  specify  that  they  are  drawn  under  credit  No.  394,  of 
the  31st  of  October,  1865.'' 

The  Asiatic  Banking  Corporation  held  for  value  bills  drawn 
on  the  Agra  and  Masterman's  Bank  under  this  letter ;  the  Bank 

(a)  To  the  like  effect  Vangerow,  p.  180. 

Pand.  §  603  (3.  268)  diatinguiahing  (cQ   6   B.   &   B.   860,  26   L.  J. 

an  actual  proposal   (Antrag)   from  Q.  B.  129. 

mere  invitation  of  propoeak  (Auf-  (t)    1    E.   &  E.   809,   29  L.  J. 

forderuDgen  zu  Antragen).  Q.  B.  14. 

(6)  L.  R.  6  O.  P.  661  ;  mpra,  { f )  Ex  paHe  Asiatic  Banling  Ccr- 

p.  176.  paraHofif  2  Ch.  891. 

(c)  L.  R.  8  Q.  B.  286  ;  supra, 
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stopped  payment  before  the  bills  were  presented  for  acceptance, 
and  Dickson,  Tatham,  and  Co.  were  indebted  to  the  Bank  in  an 
amount  exceeding  what  was  due  on  the  bills :  but  the  Corpo- 
ration claimed  nevertheless  to  prove  in  the  winding-up  for  the 
amount,  one  of  the  grounds  being  "  that  the  letter  shown  to  the 
person  advancing  money  constituted,  when  money  was  advanced 
on  the  faith  of  it,  a  contract  by  the  Bank  to  accept  the  bilk." 
Cairns,  L.  J.,  adopted  this  view,  holding  that  the  letter  did 
amount  to  ''  a  general  invitation  "  to  take  bills  drawn  by  Dick- 
son, Tatham,  and  Co.  on  the  Agra  and  Masterman's  Bank,  on  tho 
assurance  that  the  Agra  aud  Masterman's  Bank  would  accept 
such  bills  on  presentation ;  and  that  the  acceptance  of  the  offer 
in  this  letter  by  the  Asiatic  Banking  Corporation  constituted 
a  binding  legal  contract  against  the  Agra  and  Masterman's  Bank. 
He  then  went  on  to  the  other  ground  of  decision,  of  which 
more  afterwards.  Scott  v.  PUkingion  (a)  is  to  some  extent 
adverse  to  this  view.  There  the  action  was  brought  on  a  judg- 
ment of  the  Supreme  Court  of  New  York,  on  a  very  similar  state 
of  facts.  The  decision  was  that  the  law  applicable  to  the  case 
was  the  law  of  Xew  York,  and  that  the  judgment  having  been 
given  by  a  court  of  competent  jurisdiction  in  a  case  to  which  the 
local  law  was  properly  applicable,  there  was  no  room  to  question 
its  correctness  in  an  English  court.  So  far  as  any  opinion  was 
expressed  by  the  Court  as  to  what  should  have  been  the  decision 
on  the  same  facts  in  a  case  governed  by  the  law  of  England,  it 
was  against  any  right  of  action  at  law  being  acquired  by  the  bill- 
holders.  This  however  was  by  the  way,  and  as  a  concession  to 
the  defendants,  and  is  therefore  no  positive  authority.  Anyhow  Thii  cMe 
the  difficulties  we  have  suggested  above  do  not  seem  to  exist  in  ^^  ^^ 
this  case.  From  an  open  letter  of  credit  (containing  too  in  this  colty  in 
instance  an  express  request  to  persons  negotiating  bills  under  it  q^n.  r!' 
to  indorse  particulars)  there  may  be  inferred  without  any  violence  Co. 
either  to  law  or  to  common  reason  a  proposal  or  request  by  the 
author  of  the  letter  to  the  mercantile  public  to  advance  money 
on  the  faith  of  the  undertaking  expressed  in  the  letter.  This 
undertaking  must  then  be  treated  as  addressed  to  any  one  who 
shall  so  advance  money  :  the  thing  to  be  performed  by  way  of 
consideration  for  the  undertaking  is  definite  and  substantial,  and 

(a)  2  B.  &  S.  11,  31  L.  J.  Q.  B.  81. 
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is  in  fact  the  main  object  of  the  transaction.  If  any  question 
arose  as  to  a  revocation  of  the  proposal,  it  would  be  decided 
by  the  rules  which  apply  to  the  revocation  of  proposals  made  by 
letter  in  general  (a).  There  is  no  fiction  or  anomaly  in  the  matter. 
Statute  of  The  bearing  of  the  Statute  of  Frauds  on  these  contracts  made 
uid^D-  ^^  advertisements  or  general  offers  has  been  discussed  incidentally 
tracts  by  in  a  case  brought  before  the  Judicial  Committee  of  the  Privy 
m^^^"  C^^^^^  0^  appeal  from  the  Supreme  Court  of  New  South 
dicta  in  Wales  (b).  It  is  settled  that  the  reqnirements  of  the  statute  in 
V  Brra^  *^®  ^^^®''  where  it  applies  are  generally  not  satisfied  unless  the 
written  evidence  of  the  contract  shows  who  both  the  contracting 
parties  are.  But  it  was  suggested  in  the  Colonial  Court  that  in 
the  case  of  a  proposal  made  by  advertisement,  where  the  nature 
of  the  contract  (e.g.  a  guaranty)  was  such  as  to  bring  it  within 
the  statute,  the  advertisement  itself  might  be  a  sufficient  memo- 
randum, the  other  party  being  indicated  as  far  as  the  nature  of 
the  transaction  would  admit  (c).  The  Judicial  Committee, 
however,  showed  a  strong  inclination  to  think  that  this  view  is 
not  tenable,  and  that  in  such  a  case  the  evidence  required  by  the 
statute  would  not  be  complete  without  some  further  writing  to 
show  who  in  particular  had  accepted  the  proposal.  It  was 
observed  that  as  a  matter  of  fact  the  cases  on  advertisements  had 
been  of  such  a  kind  that  the  statute  did  not  apply  to  them, 
and  it  was  a  mere  circumstance  that  the  advertisement  was  in 
writing  (d).  We  are  not  aware  of  the  point  having  arisen  in  any 
later  case.  The  opinion  here  expressed  by  the  Court  is  worth 
noticing  for  another  reason.  It  is  an  authority  in  favour  of  the 
view  which  we  have  adopted  as  the  sounder  one,  namely  that 
there  is  no  anomalous  contract,  but  a  contract  between  ascertained 
persons  which  is  constituted  by  the  acceptance  of  the  proposal. 

Part  3.  Effects  of  Contract  as  to  Third  Persons. 

The  affirmative  part  of  our  second  rule,  namely:  T?ie  Gredtior 
can  demand  performance  from  the  debtor  or  his  representativesy 

(a)  See  however  Shuey  v.  United  of    the    head-note    is    misleading  ; 

Stat€8i  note  c,  p.  180  above.  there  is  no  snggeBtion  in  the  jndg- 

(6)   WiUiamt  v.  Bymet,  1   Moo.  ment  of  any  such  proposition  of  law 

P.  C.  C.  N.  S.  154.  as  that  the  Statute  of  Frauds  is  not 

{c)  Per  Stephen,  C.  J.  at  pp.  167|  applicable  to  contracts  made  in  this 

184.  manner. 

[d)  See  at  p.  198.     The  hinguage 
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is  now  and  long  has  been,  though  it  was  not  always,  elemen- 
tary (a). 

The  negative  part  of  it  states  that  the  creditor  cannot  demand,  Role  2. 
nor  can  the  debtor  require  him  to  accept^  performance  from  any  \^i^  fm. 
third  person.     This  is  subject  to  the  explanation  that  the  debtor  poeed  on 
or  his  representatives  may  perform  the  duty  by  an  agent,  which  p^n^na. 
again  is  modified  by  the  exception  of  strictly  personal  contracts, 
as  mentioned  at  the  end  of  the  rules.     On  this  we  need  not  dwell 
at  present. 

It  is  obvious  on  principle  that  it  is  not  competent  to  contract-  Itsfoun- 
ing  parties  to  impose  liabilities  on  other  persons  without  their  -j^j^*^}^ 
consent. 

Every  person  not  subject  to  any  legal  incapacity  may  dispose 
freely  of  his  actions  and  property  within  the  limits  allowed  by 
the  general  law.  Liability  on  a  contract  consists  in  a  further 
limitation  of  this  disposing  power  by  a  voluntary  act  of  the 
party  which  places  some  definite  portion  of  that  power  at  the 
command  of  the  other  party  to  the  contract.  So  much  of  the 
debtor's  individual  freedom  is  taken  from  him  and  made  over  to 
the  creditor  {h).  When  there  is  an  obligation  independent  of 
contract,  a  similar  result  is  produced  without  regard  to  the  will 
of  the  party  :  the  liability  is  annexed  by  law  to  the  party's  own 
wrongful  act  in  the  case  of  tort,  and  in  the  case  of  quasi-contracts 
to  another  class  of  events  which  may  be  roughly  described  as 
involving  the  accession  of  benefit  through  the  involuntary  loss 


(a)  As  to  the  liability  o€  penonal 
representatives  on  the  contracts  of 
the  testator  or  intestate  see  1  Wms. 
SanncL  241-2.  The  old  rule  that  an 
action  of  debt  on  simple  contract 
would  not  Ue  against  executors 
where  the  testator  could  have  waged 
bis  law  (though  it  is  said  the  ob- 
jection could  be  taken  only  by 
demurrer)  seems  to  have  been  in 
truth  an  innovation.  See  the  form 
of  writ  for  or  against  executors, 
Fleta  1.  2,  c.  62,  §  9,  and  cp.  F.  N. 
B.  119  M,  121  O  (the  latter  passage 
Is  curious  :  if  a  man  has  entered 
into  religion  his  executors  shall  be 
sued  for  his  debt,  not  the  abbot 
who  accepted  him  into  religion  :  see 
p.  61,  n.  (a),  Bupra)y  and  Y.  B.  30 
Ed.  1  (Rolls  ed.)  p.  288.     It  is  said 


however  that  "  Quia  execntores  non 
possunt  facere  legem  pro  defuncto, 
petens  probabit  talliam  suam,  vel  si 
habeat  sectam  secta  debet  exami- 
nari:"  Y.  B.  20  &  21  Ed.  1,  p.  456. 
For  the  conflict  of  opinion  as  to  the 
remedy  by  a$su.mjmtj  see  Reeves 
8.  403,  Y.  B.  Mich.  2.  H.  8.  11,  pL 
3,  the  strange  dictum  contra  of  Fitz- 
herbert,  Trin.  27  H.  8,  23,  pi.  21, 
who  said  there  was  no  remedy  at 
all,  and  Norwood  v.  Read,  in  B.  R., 
Plow.  180,  followed  by  Pinch(m*a 
caw  in  Ex.  Ch.  9  Co.  Rep.  86  b, 
where  this  dictum  was  overruled, 
authorities  reviewed  and  explained, 
and  the  common  law  settled  in  sub- 
stance as  it  now  is. 
(6)  Cp.  Savigny  ObL  §  2. 
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of  another  person :  but  when  an  obligation  is  founded  upon  a 
true  contract,  the  assent  of  the  person  to  be  bound  is  at  the  root 
of  the  matter  and  is  indispensable  (a). 

Agency :  The  ordinary  doctrines  of  agency  form  no  real  exception  to 
tion^only"  ^^^'  ^^^  ^  contract  made  by  an  agent  can  bind  the  principal 
apparent  only  by  force  of  a  previous  authority  or  subsequent  ratification ; 
and  that  authority  or  ratification  is  nothing  else  than  the  assent 
of  the  principal  to  be  bound,  and  the  contract  which  binds  him 
is  his  own  contract.  Under  certain  conditions  there  may  be  a 
contract  binding  on  the  agent  also,  but  with  that  we  are  not  hero 
concerned.  We  sliall  return  to  the  subject  of  agency  under 
Kule  3,  and  the  rights  and  liabilities  of  principals  and  agents 
respectively  on  contracts  made  by  agents  will  then  be  more  fully 
considered. 

When  Another  less  simple  apparent  exception  occurs  in  the  cases  in 

companies  ^j^^ij  companies  have  been  held  liable  to  fulfil  the  agreements 
equity  to    made  by  their  promoters  before  the  companies  had  any  legal 
promoters  existence.     These  cases  however  proceed  partly  on  the  ground 
ments ;  not  of   a  distinct  obligation  having  either  been  imposed  on   the 
?^^^'       company  in  its  original  constitution,  or  assumed  by  it  after  ita 
formation  (&),  partly  on  a  ground  independent  of  contract  and 
analogous  to  estoppel,  namely  that  when  any  person  has  on 
certain  terms  assisted  or  abstained  from  hindering  the  promoters 
of  a  company  in  obtaining  the   constitution  and  the  powers 
sought  by  them,  the  company  when  constituted  must  not  exer- 
cise its  powers  to  the  prejudice  of  that  person  and  in  violation 
of  those  terms.     The  doctrine  as  now  establiahed  probably  goes 
as  far  as  this,  but  certainly  no  farther  (c). 

Stranger  In  one  case  of  a  suit  in  equity  for  specific  performance  of  an 

bv  award  ^^*^^  *  thhxi  person  interested  in  the  subject-matter  was  made 

in  equity :  a  party  :  and  Sir  L.  Shad  well  held  that  he  was  bound  by  the 

*^  ^  award,  though  he  had  not  been  a  party  to  the  reference  and  had 

{a)  LumUy  v.  Gyc,  2  E.  &  B.  216,  duty  of  all  men  to  respect  the  rights 

22  L.  J.  Q.  B.  463,  shows  that  a  of  B.  instead  of  A.,  as  owner  of  that 

stranger  may  be  liable  in  tort  for  land,  is  a  duty  under  the  oontraci  of 

maliciouBly  procuring  the  breach  of  sale  or  the  conveyance, 

a  contract     But  this  is  not  an  obli-  (6)  Lindley  1.  409,  411. 

gation  under  the  contract,  any  more  (c)  Lindley  1.  412-417. 
than  when  A.  sells  his  land  lo  B.  the 
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in  no  way  assented  to  it,  but  simply  knew  of  it  and  remained 
passive  (a).  This  decision  does  not  appear  to  have  been  much 
considered^  and  does  appear  quite  contrary  to  principle.  More- 
over it  cannot  stand  with  Lord  Cottenham's  decision  in  Tusker 
V.  Small  {b)  that  in  a  suit  for  the  specific  performance  of  a 
contract  third  persons  claiming  an  interest  in  tlie  subject-matter 
are  not  even  proper  parties  :  and  even  without  this  it  is  surely 
obvious  (unless  and  imtil  a  court  of  final  appeal  shall  think 
otherwise)  that  A.  and  B.  have  no  business  to  submit  C.'s  rights 
to  the  arbitration  of  D.  It  is  apprehended  accordingly  that  this 
exception  may  be  treated  as  non-existent 


Another  branch  of  the  same  general  doctrine,  which  on  prin-  NoyfttioD. 
ciple  is  scarcely  less  obvious,  is  that  the  debtor  cannot  be  allowed 
to  substitute  another  person's  liability  for  Ms  own  without  tlie 
creditor's  assent.  Some  authorities  which  illustrate  this  are 
referred  to  in  a  subsequent  chapter  where  we  consider  from 
another  point  of  view  the  rule  that  a  contract  cannot  be  made 
except  with  the  person  with  whom  one  intends  to  contract  (r). 
When  a  creditor  assents  at  the  debtor's  request  to  accept  another 
person  as  his  debtor  in  the  place  of  the  first,  this  is  called  a 
novation.  Whether  there  has  been  a  novation  in  any  particular 
case  is  a  question  of  fact,  but  assent  to  a  novation  is  not  to  l)e 
inferred  from  conduct  unless  there  has  been  a  di^tiiict  and 
unambiguous  request  (rf).  Such  questions  are  especially  im- 
portant in  ascertaining  who  is  liable  for  the  partnership  debts  of 
a  firm  when  there  has  been  a  change  in  the  members  of  the 
firm,  or  on  contracts  made  in  a  business  which  has  been  handed 
over  by  one  firm  (whether  carried  on  by  a  single  person,  a 
partnership,  or  a  company)  to  another.  A  series  of  coses  which 
were,  or  were  supposed  to  be,  of  this  kind  has  arisen  in  late  years 
out  of  successive  amalgamations  of  life  insurance  companies  (c). 

The  question  may  be  resolved  into  two  parts :  Did  the  new 


{a)  Govett  ▼.  Jttchmond,  7  Sim.  1. 
The  caae  of  Taylor  v.  Parry,  1  Man. 
fr  Gr.  60 4|  seems  at  first  sight  to 
make  the  same  way  ;  but  there  the 
Court  relied  on  positive  acts  of  the 
parties  as  showing  that  they  adopted 
ihe  refeience  and  were  substantially 
pcuties  to  it. 

(6)  S  My.  ft  Cr.  68,  foUowed  in 


DeffoffktoHY.  Monry,  2  Ch.  164. 

(c)  Robton  y,  Drummondy  2  B.  ft 
Ad.  303  ;  infra,  Ch.  VIII. 

(d)  Conqued't  ca.  1  Ch.  D.  834, 
841. 

(f )  It  is  doubtful  whether  some  of 
these  were  really  cases  of  novation  : 
see  HorVa  ca.  ft  Grain'i  ca.  1  Ch. 
D.  307,  822. 
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firm  assume  the  debts  and  liabilities  of  the  old  1  and  did  the 
creditor,  knowing  this,  consent  to  accept  the  liability  of  the  new 
firm  and  discharge  the  original  debtor  (a)  1  It  would  be  beyond 
our  scope  to  enter  at  large  on  this  subject,  for  an  exposition  of 
which  the  reader  is  referred  to  Mr.  Justice  Lindley*8  work  on 
Partnership  (b). 

Real  ex-  There  exist  however  exceptions  to  the  general  rule.  In  cer- 
oorae^^  ^^^  cases  a  new  liability  may  without  novation  be  created  in 
nnder  substitution  for  or  in  addition  to  an  existing  liability,  but  where 
the  possibility  exists  of  such  an  exceptional  transfer  of  liabilities 
it  is  bound  up  with  the  correlated  possibility  of  an  exceptional 
transfer  of  rights,  and  cannot  be  considered  alone.  For  this 
reason  the  exceptions  in  question  will  come  naturally  to  our 
notice  under  Rule  4,  when  we  deal  with  the  peculiar  modes  in 
which  rights  arising  out  of  certain  classes  of  contracts  are 
transferred. 

Apart  from  novation  in  the  proper  sense,  the  creditor  may 
bind  himself  once  for  all  by  the  original  contract  to  accept  a 
substituted  liability  at  the  debtor's  option.  Such  an  arrange- 
ment is  in  the  nature  of  things  unlikely  to  occur  in  the  ordinary 
dealings  of  private  persons  among  themselves.  But  it  has  been 
decided  in  the  winding-up  of  the  European  Assurance  Society 
that  where  the  deed  of  settlement  of  an  insurance  company 
contains  a  power  to  transfer  the  business  and  liabilities  to 
another  company,  a  transfer  made  under  this  power  is  binding 
on  the  policy-holders  and  they  have  no  claim  against  the  original 
company  (c).  In  the  case  of  a  policy-holder  there  is  indeed  no 
subsisting  debt  (c),  but  he  is  a  creditor  in  the  wider  sense  above 
defined  (p.  171). 

Ride  3.  No  third  person  cun  become  entitled  by  the  contract  itself 
to  demand  the  performance  of  any  dtUy  under  the  contract. 

Rule  3.  Before  we  consider  the  possibility  of  creating  arbitrary  excep- 

nf"m!d    ^^^^^  ^  ^^^^  ^®  ^  *^y  particular  cases,  there  are  some  extensive 

(a)  See  Rdfe  v.  Flower,  L.  B.  1  for  a  later  instance  of  true  novation, 

P.  C.  27,  44.  MUler't  ca.  8  Ch.  391. 

(&)  1.  450-465,   479-481  :   and  as  (c)  Hort*i  ca.  and  (hairCtetk.  1  Ch. 

to  the  general  principle  of  novation  D.    807  :    ffdnnan's    ca.   t&.   326  ; 

Bee  WiUon  v.  Lloyd,  16  Eq.  60,  74  ;  Cocker't  ca.  3  Ch.  D.  1. 
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classes  of  contracts  and  transactions  analogous  to  contract  which  on  third 
call  for  attention  as  offering  real  or  apparent  anomalies.  ^ 

A.  Contracts  made  by  agents.     Here  the  exception  is  only  Ezoep- 
apparent.     The  principal  acquires  rights  under  a  contract  which  ^^"^ 
he  did  not  make  in  person.      But  the  agent  is  only  his  instru-  g^pMODt 
ment  to  make  the  contract  within  the  limits  of  the  authority  ^^^' 
given  to  him,  however  extensive  that  authority  may  be :  and 
from  the  b^inning  to  the  end  of  the  transaction  the  real  con- 
tracting party  is  the  principal. 

Consider  the  following  series  of  steps  from  mere  service  to  full  Degrees  of 
discretionary  powers :  •««ncy. 

1.  A  messenger  is  charged  to  convey  a  proposal,  or  the 
acceptance  or  refusal  of  one,  to  a  specified  person. 

2.  He  is  authorized  to  vary  the  terms  of  the  proposal,  or  to 
endeavour  to  obtain  a  variation  of  the  other  party's  proposal 
(i.e,  to  make  the  best  bargain  he  can  with  the  particular  person), 
within  certain  limits. 

3.  He  is  not  confined  to  one  person,  but  is  authorized  to  con- 
clude the  contract  with  any  one  of  several  specified  persons,  or 
generally  with  any  one  from  whom  he  can  get  the  best  terms. 

4.  He  is  not  confined  to  one  particular  contract,  but  is 
authorized  generally  to  make  such  contracts  in  a  specified  line  of 
business  or  for  specified  purposes  as  he  may  judge  best  for  the 
principal  s  interest  (a). 

The  fact  that  in  many  cases  an  agent  contracts  for  himself  as  Agent  oon* 
well  as  for  his  principal,  and  the  modifications  which  are  intro-  J^™!Si 
duced  into  the  relations  between  the  principal  and  the  other 
party  according  as  the  agent  is  or  is  not  known  to  be  an  agent 
at  the  time  when  the  contract  is  made,  do  not  prevent  the  acts 
of  the  agent  within  his  authority  from  being  for  the  purposes  of 
the  contract  the  acts  of  the  principal,  or  the  principal  from  being 
the  real  contracting  party.  Again,  when  the  agent  is  also  a 
contracting  party  there  are  two  alternative  contracts  with  the 
agent  and  with  the  principal  respectively. 

As  for  the  subsequent  ratification  of  unauthorized  acts,  there  Ratific*- 
is  no  difference  for  our  present  purpose  between  a  contract  made  ***^°" 

{a)  Cp.  Savigny  ObL  2.  67-60. 
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with  authority  and  one  made  without  authority  and  sub- 
sequently ratified.  The  consent  of  the  principal  is  referred 
back  to  the  date  of  the  original  act  by  a  beneficent  and  neces- 
sary fiction. 

Here  would  be  the  proper  place  to  consider  who  can  sue  and 
be  sued  on  contracts  made  by  agents :  but  as  this  discussion 
would  take  up  such  an  amount  of  space  as  to  interfere  with  the 
proportion  and  connexion  of  the  different  parts  of  the  subject, 
it  is  reserved  for  an  appendix  which  will  be  found  at  the  end  of 
this  chapter. 

Other  rda-      B.     There  are  certain  relations  created  by  contract,  of  which 

ciivd  lEd**  that  of  creditor,  principal  debtor,  and  surety  may  be  taken  as 

«w^^y;       the  type,  in  which  the  rights  or  duties  of  one  party  may  be 

nejc^il  bj    ''^^^  ^y  *  ^'^^  contract  between  others.     But  when  a  surety  is 

Uwto        discharged  by  dealings  between  the  creditor  and  the  principal 

^m^ji^^jl^     debtor,  this  is  the  result  of  a  condition  annexed  by  law  to  the 

surety's  original  contract.    There  is  accordingly  no  real  anomaly, 

though  tlioi^  is  an  apparent  exception  to  the  vague  maxim  that 

the  log^d  effects  of  a  contract  are  confined  to  the  contracting 

l^artit's  :  and  there  is  not  even  any  verbal  inconsistency  with  any 

of  the  more  definite  rules  we  have  stated.     However  it  seems 

prv>iH>r  not  to  omit  the  mention  of  such  cases,  inasmuch  as  they 

have  been  considered  as  real  exceptions  by  writers  of  recognized 

authority  (d), 

AutmiA^  Insolvency  and  bankruptcy,  again,  have  various  consequences 

ot  Isu^k       >vhioh  affect  the  rights  of  parties  to  contracts,  but  which  the 

rM|»tov  iMul  gxnionU  principles  of  contract  are  inadequate  to  explain.     We 

'^'  alhulo  to  tliem  in  this  place  only  to  observe  that  it  is  best  to 

r\\i:juxl  thorn  not  as  derived  from  or  incidental  to  contract,  but  as 

rwsulti*  of  an  overriding  necessity  and  beyond  the  region  of  con- 

tvrtot  rtUv\i^>tlier  (h\     Even  those  transactions  in  bankruptcy  and 

iu8\»lYonoy  which  have  some  resemblance  to  contracts,  such  as 

ooiup\v;ilious  with  creditore,  are  really  of  a  judicial  or  quasi- 

juvhoial  chamctor.     It  is  obvious  that  if  these  transactions  were 

uu*\\»ly  ivutracts  no  dissenting  creditor  could  be  bound. 

{^*\  S%H»  WthWr  ObL  §  S9.  19  Ves.  345  :   see  per  Loid  Cmtds, 

l'^   A    •t\ikiu>:   ii\»taukct*    is    fur-       Bannrr  v.  Johnston,  L.  R.  5   H.  L. 
ia^U\'\l  by  thv  ruW  in  IIViriMy'^  case,       at  p.  174. 
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C.  The  case  of  irasts  presents  a  real  and  important  exception,  Tnwts:  m 
if  a  trust  is  regarded  as  in  its  origin  a  contract  between  the  J^"^*^ 
author  of  the  trust  and  the  trustee.     It  is  quite  possihle,  and  tnut  m 
may  for  some  purposes  be  useful  so  to  regard  it.     The  Scottish  J^J^^ 
institutional  writers  (who  follow  the  Roman  arrangement  in  the  Mithor  of 
learning  of  Obligations  as  elsewhere)  consider  trust  as  a  species  ^p^j^, 
of  real   contract  coming  under   the  head  of  depositation  (a).  So  treated 
Conversely  deposits,  bailments,  and  the  contract  implied  by  law  2d  Adm-^ 
which  is  the  foundation  of  the  action  for  money  received,  are  ricui  wri- 
spoken  of  in  English  books  as  analogous  to   tnists  (h).      A  looy  g^T 
chapter  on  the  duties  of  trustees  forms  part  of  the  best  known  gwted  in 
American  text-books  on  contracts,  though  no  attempt  is  made,  so  }^^^ 
far  as  we  have  ascertained,  to  explain  the  logical  connexion  of 
this  with  the  rest  of  the  subject. 

It  is  more  important  to  observe  that  Lord  Selbome  in  a  recent  Anthoritf 
case,  where  the  question  was  of    mortgagee's  costs,  made  the  selborne 

follovnng  observations : —  for  ao  re- 

garding it 

*^  The  contract  between  mortgagor  and  mortgagee,  as  it  is  under- 
stood in  this  Court,  makes  the  mortgage  a  security  ...  for 
the  costs  properly  incident  to  a  suit  for  foreclosure  or  redemption. 
In  like  manner  the  contract  between  the  author  of  a  trust  and  his 
trustees  entitles  the  trustees,  as  between  themselves  and  their  ce»tu%$ 
que  trust,  to  receive  out  of  the  trust  estate  all  their  proper  costs  inci- 
dent to  the  execution  of  the  trust.  .These  rights,  resting  substantially 
upon  contract,  can  only  be  lost  or  curtailed  by  such  inequitable 
conduct  on  the  part  of  a  mortgagee  or  inutee  as  may  amount  to  a 
violation  or  culpable  neglect  of  his  duty  under  the  contract!^ 

m 

This  involves  the  statements — 

1.  That  a  trust  is  in  its  inception  a  contract. 

2.  And  a  contract  such  that  third  persons,  namely  the  cestuis 
que  trust,  acquire  independent  rights  under  it :  which  gives  to 
the  transaction  that  exceptional  character  with  which  we  are 
now  concerned. 

And  in  fact  the  relation  of  a  trustee  to  his  cestui  que  trust  is  (General 
closely  analogous  to  that  of  a  debtor  to  his  creditor,  in  so  far  as  ^J^J^^J^** 
it  has  the  nature  of  a  personal  obligation  and  is  governed  by  the 
general  rules  derived  from  the  personal  character  of  obligations. 

(a)  Bie,  though  no  nich  abstract      Brsldiie,  Inst  Bk.  3,  Tit  1.  8.  82. 
term  is  known  fan  Roman  law.    See  (6)  Blackstone,  Comm.  8.  482. 
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Thus  thie  transfer  of  equitable  rights  of  any  kind  is  subject, 
as  regards  the  perfection  of  the  transferee's  title,  to  precisely 
the  same  conditions  as  the  transfer  of  rights  under  a  contract. 
And  the  true  way  to  understand  the  nature  and  incidents  of 
equitable  ownership  is  to  start  with  the  notion  not  of  a  real 
ownership  which  is  protected  only  in  a  court  of  equity,  but  of  a 
contract  with  the  legal  owner  which  (in  the  case  of  trusts  pro- 
perly so  called)  cannot  be  enforced  at  all,  or  (in  the  case  of  con- 
structive trusts,  such  as  that  which  arises  on  a  contract  for  the 
sale  of  land)  cannot  be  enforced  completely,  except  in  a  court  of 
equity  (a). 

However  although  every  trust  may  be  said  to  include  a  con- 
tract, it  includes  so  much  more,  and  the  purposes  for  which  the 
machinery  of  trusts  is  employed  are  of  so  different  a  kind,  that 
trusts  are  distinct  in  a  marked  way  not  merely  from  every  other 
species  of  contract,  but  from  all  other  contracts  as  a  genus.  The 
complex  relations  involved  in  a  trust  cannot  be  conveniently 
reduced  to  the  ordinary  elements  of  contract,  and  there  seems  to 
be  sufficient  justification  (independently  of  the  historical  reason 
supplied  by  the  exclusive  jurisdiction  of  Equity)  for  the  course 
hitherto  adopted  by  all  English  writers  in  dealing  with  trusts  as 
a  separate  branch  of  law. 

Exception      D.  Closely  connected  with  the  cases  covered  by  the  doctrine 

of  certain   ^^  trusts,  but  extending  beyond  them,   we  have  the  rules  of 

provisions  '  .  i   /.  . 

for  child-    equity  by  which  special  favour  is  extended  to  provisions  made 

by  parents  for  their  children.  This  exception  has  already  been 
noted  in  stating  the  general  rule  (p.  172  above).  In  the  ordinary 
case  of  a  marriage  settlement  the  children  of  the  contemplated 
marriage  itself  are  said  to  be  '^  within  the  consideration  of 
marriage  "  and  may  enforce  any  covenant  for  their  benefit  con- 
tained in  the  settlement.  Where  a  settlement  made  on  the 
marriage  of  a  widow  provides  for  her  children  by  a  former 
marriage^  such  children,  though  in  the  technical  language  of 
equity  volunteers,  or  persons  having  no  part  in  the  consideration, 
are  likewise  entitled  to  enforce  the  provisions  for  their  benefit : 


(a)  See  per  Lord  Westhurj,  Knox     Caims),    and     at     p.     356    (Lotd 
V.  Gge,  L.  R.    6   H.   L.  at  p.  675  ;      Hatherley). 
Shaw  V.  Fosttr,  i6.  at  p.  838  (Lord 


ren. 
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bat  it  is  doubtful  whether  this  extends  to  the  case  of  a  husband 
making  a  provision  for  his  children  by  a  former  wife  (a). 

The  question  how  far  limitations  in  a  marriage  settlement  to 
psTsons  other  than  children  can  be  supported  by  the  consiilera- 
tion  of  marriage,  ao  as  not  to  be  defeasible  under  27  Eliz.  c  4 
against  subsequent  purchasers,  is  a  distinct  and  wider  one,  not 
^ing  within  the  scope  of  the  present  work  (b). 

£.  There  is  also  a  considerable  class  of  statutory  exceptions  in  Stoiatoiy 
cases  where  companies  and  public  bodies,   though  not  incorix)-  "°®P' 
rated,  are  empowered  to  sue  and  be  sued  by  their  public  officers  powen  to 
or  trustees.     The  enactments  of  this  kind  relating  to  companit»8  "^^.^^  « 
are  collected  and  commented  on  by  Mi.  Justice  Lindley  (c).  cn%  kc 

The  trustees  of  Friendly  Societies  and  Trade  Unions  are  like- 
wise empowered  to  sue,  and  may  be  sued,  in  their  own  names,  in 
cases  concerning  the  property  of  the  society  or  union  {d)»  In  a 
recent  case  in  the  Queen's  Bench  an  enactment  that  a  local 
authority  might  recover  certain  expenses,  such  authority  not 
being  incorporated  and  no  special  remedy  provided,  was  held  to 
make  the  local  authority  a  quasi  corporation  for  the  purpose  of 
suing  (e).  This  however  was  not  on  a  contract,  but  on  a  purely 
statutory  cause  of  action. 

By  the  8  &  9  Vict.  c.  106,  s.  5  a  person  who  is  not  a  party  to  Coveiuuiti 

an  indenture  may  nevertheless  take  the  benefit  of  a  covenant  in  "1*^^  ^ 

•^  real  pn>- 

it  relating  to  real  property.      This  enactment  has  not,  so  far  as  petty, 
we  know,  been  the  subject  of  any  reported  decision  (/). 

Having  disposed  of  these  special  exceptions,  we  may  now  General 
proceed  to  examine  the  rule  in  its  ordinary  application,  which  ^^^  ^" 


(a)  GaU  V.  Oale,  6  Ch.  D.  144, 
152. 

(b)  The  referenceB  in  OaU  y.  Oale 
(last  note)  will  guide  the  reader,  if 
desured,  to  the  anthoritieB,  including 
the  foil  diacnnion  in  Mr.  May's 
book  on  Voluntary  and  Fraudulent 
Convey  anoes. 

(c)  Lindley,  Ptnp.  1.  509  sqq. 
See  also  Leake  on  Contracts,  225. 

id)  Friendly  Societies  Act,  1875, 
38  &  39  Vict  c.  60,  s.  21 ;  Trade 
Union  Act  1871,  34  ft  85  Vict  c. 
31,  Si.  9.  It  is  the  same  with  build- 
ing societies  formed  before  the  Act 


of  1874  and  not  incorporated  under 
it 

(e)  Mm  y.  Seott,  L.  R.  8  Q.  B. 
496. 

(/)  For  an  example  of  the  incon- 
venience provided  against  by  it  see 
Lord  SotiAampton  v.  BrowUf  6  Bw  ft 
C.  718,  where  the  person  who  was 
really  interested  in  the  payment  of 
rent  on  a  demise  made  by  trustees, 
and  with  whom  jointly  with  the 
trustees  the  covenant  for  payment 
of  rent  was  expressed  to  be  made, 
was  held  incapable  of  joining  in  an 
action  on  the  covenant 

O  2 
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may  be  expressed  thus : — ^The  agreement  of  contracting  parties 
cannot  confer  on  a  third  person  any  right  to  enforce  the  contract. 
There  are  two  different  classes  of  cases  in  which  it  may  seem 
desirable,  and  in  which  accordingly  it  has  been  attempted,  to 
effect  this :  (1)  where  the  object  of  the  contract  is  the  benefit  of 
a  third  person  :  (2)  where  the  parties  are  numerous  and  the 
persons  really  interested  are  liable  to  be  changed  from  time  to 
time. 

Contract         It  was  for  a  long  time  not  fully  settled  whether  a  contract 

of  third      between  A.  and  B.  that  one  of  them  should  do  something  for 

person.        the  benefit  of  C.  did  or  did  not  give  C.  a  right  of  action  on  the 

contract  (a).     And  there  was  positive  authority  that  at  all  events 

a  contract  made  for  the  benefit  of  a  person  nearly  related  to  one 

or  both  of  the  contracting  parties  might  be  enforced  by  that 

Third  per-  person  (b).     However  the  rule  is  now  distinctly  established,  so 

■on  cannot  f^^  ^^  qj^j  common-law  right  of  action  is  concerned,  that  a  third 
lue  at  law.  -^  ®  ,    ,         ,         *      i  .     ,        ^ 

person  cannot  sue  on  a  contract  made  by  others  for  his  benefit 

even  if  the  contracting  parties  have  agreed  that  he  may,  and 

that  near  relationship  makes  no  difference.     This  was  decided 

by  the  Court  of  Queen's  Bench  in  Tweddle  v.  Atkinson  (c).     The 

following  written  agreement  had  been  entered  into  : 

"  Memorandum  of  an  agreement  made  this  day  between  William 
Guy,*'  &C.,  ^  of  the  one  part,  and  John  Tweddle  of  the  other  part 
Whereas  it  is  mutually  agreed  that  the  said  William  Guy  shall  and 
will  pay  the  sum  uf  £200  to  William  Tweddle  his  son-in-law,  railway 
inspector,  residing  in  Thornton,  in  the  coimty  of  Fife  in  Scotland, 
and  the  said  John  Tweddle  father  to  the  aforesaid  William  Tweddle 
shall  and  will  pay  the  sum  of  £100  to  the  said  William  Tweddle 
each  and  severally  the  said  sums  on  or  before  the  2l8t  day  of  August 
1855;  and  it  is  hereby  further  agreed  by  the  aforesaid  William  Guy 
and  the  said  John  Tweddle  that  the  said  William  Tweddle  has  full 
power  to  sue  the  said  parties  in  any  Court  of  law  or  e([uity  for  the 
aforesaid  sums  hereby  promised  and  specified*" 


(a)  See  Ylner  Abr.  AsBumpeit,  Z.  proved  by  Lord  Mansfield,    Cowp 

(1.  338-7)  ;  per  Eyre,  C.  J.  Co,  of  448.     There  appears  to  have  been 

Pdtmaken  v.   Davu,  1  Boe.  k  P.  much  difference  of  opinion  at  the 

98  ;  note  to  PiyoU  v.  Thompton^  8  time. 

Bob.  &P.  149.  {c)  1  B.  &  S.  893,  80  L.  J.Q.B. 

(6)  Duiton  V.  PooU  (Ex.  Ch.),  2  266. 
Lev.    210,   Vent     818,    822.    Ap- 


an^n^i^waBKvvMiH^BBiaas^s^aBMe— T?r=i 
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William  Tw^oddle,  the  son  of  John  Tweddle,  brought  an 
action  against  the  executor  of  William  Guy  on  this  agreement, 
the  declaration  averring  his  relationship  to  the  parties,  and 
their  intention  to  carry  out  a  verbal  agreement  mailc  before  the 
plaintifiTs  marriage  to  provide  a  marriage  portion.  The  action 
was  held  not  to  be  maintainable.  The  Court  did  not  in  terms 
overrule  the  older  cases  to  the  contrary,  considering  that  their 
authority  was  already  sufficiently  disposed  of  by  the  effect  of 
modem  decisions  and  practice  {a). 

The  doctrines  of  equity  are  not  so  free  from  doubt.     There  is  Antfaocl- 
dear  and  distinct  authority  for  these  propositions  :    Wlien  two    ^^ 
persons,  for  valuable  consideration  as  between  themselves,  con-  agAinsi 
tract  to  do  some  act  for  the  benefit  of  another  person  not  a  party  jS^^ 
to  the  contract — 

(i)  That  person  cannot  enforce  the  contract  against  either  of 
the  contracting  parties,  at  all  events  if  not  nearly  and  legitimately 
related  to  one  of  them  (b)  (qu.  if  not  within  the  exception  men- 
tioned above,  p.  194,  in  favour  of  children  provided  for  by 
marriage  settlements  1). 

(ii)  But  either  contracting  party  may  enforce  it  against  the 
other  although  the  person  to  be  benefited  had  nothing  to  do 
with  the  consideration  (e). 

It  seems  reasonable  to  suppose,  notwitlistanding  the  want 
of  express  authority,  that  near  relationship  would  not  now  be 
held  to  constitute  of  itself  any  ground  of  exception. 

On  the  other  hand  the  case  of  Gregory  v.  Williams  (d)  shows  Autbori- 
that  a  third  person  for  whose  benefit  a  contract  is  made  may  Jl?^Tr "'' 
join  as  co-plaintiff  with  one  of  the  actual  contracting  parties  goiy  v.  Wil- 
against  the  other,  and  insist  on  the   arrangement  being  com-  "■™"(*l»^'d 
pletely  carried  out      The  facts  of  that  case,  so  far  as  now  pluntiif 
material,  may  be  stated  as  follows :  Parker  was  indebted  to  Jji^"*" 
WiUiams  and  also  to  Gregory;  Williams,  being  informed  by 
Parker  that  the  debt  to  Gregory  was  about  900/.,  and  that  there 
were  no  other  debts,  undertook  to  satisfy  the  debt  to  Gr^ory  on 

(a)  See  also  Price  v.  Eastoji,  4  B.  Q.  B.  706,  Dickmm  v.  ReuUr^t  Tefe- 

k  Ad.  433.  Much  lees  can  a  sfennger  gram  Co.,  2  C.  P.  D.  62,  in  C.  A.  3 

to    a    contract    who    has    suffered  C.  P.  D.  1. 

damage  by  the  non-performanoe  of  (6)  Colytar  v.  Mtdgravty  2  Kee.  81. 

it  sne  the  defaulting  party  for  the  (e)  Davenport  ▼.  Biskopp,  2  Y.  & 

damage :  Flauford  v.  UwUed  King-  C.  451,  460»  1  Ph.  698,  704. 

dam  BUttric  Tekgrapk  Co.,  L.  B.  4  (ci)  3  Her.  582. 
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having  an  assignment  of  certain  property  of  Parker*s.  Gregory 
was  not  a  party  to  this  arrangement,  nor  was  it  communicated 
to  him  at  the  time.  The  property  having  been  assigned  to  Wil- 
liams accordingly,  the  Court  held  that  Gregory,  suing  jointly 
with  Parker,  was  entitled  to  call  upon  Williams  to  satisfy  his 
debt  to  the  extent  of  900L  (but  not  farther,  although  the  debt 
was  in  fact  greater)  out  of  the  proceeds  of  the  property.  It  was 
not  at  all  suggested  that  he  could  have  sued  alone  in  equity  any 
more  than  at  law  (a). 

Dictum  in  A  dictum  in  the  recent  case  of  Toitche  v.  Metropolitan  Rail- 
Metropo-  '^^''U  Warehousing  Co,  (ft),  goes  much  further;  for  there  it  was 
litan,  &c.,  said  that  "  where  a  sum  is  payable  by  A.B.  for  the  benefit  of 
CD.,  CD.  can  claim  under  the  contract  as  if  it  had  been  made 
with  himself."  But  no  such  doctrine  was  necessary  to  the 
decision  of  the  case.  The  suit  was  by  promoters  against  the 
company.  The  articles  of  association  of  the  company  recited  an 
arrangement  with  G.  H.  Walker  that  he  should  pay  a  sum  to 
the  promoters,  and  one  of  the  articles  provided  that  the  directors 
should  pay  that  sum  to  Walker  in  the  event  (which  happened) 
of  a  certain  number  of  shares  being  subscribed  for  and  21,  upon 
each  paid  up.  Now  this  was  in  truth  and  substance  an  obliga- 
tion embodied  in  the  original  constitution  of  the  company  to 
pay  the  sum  in  question  to  the  promoters  by  Walker  as  the 
company's  agent,  and  on  this  ground  the  decision,  which  at  lirst 
sight  looks  anomalous,  may  well  be  supported  (c). 

Nopoaitive      However  when  we  consider  the  grounds  on  which  the  judg- 

butenough  ^^^^^  ^^  ^  f'EUst  based,  and  the  earlier  cases  already  referred  to, 

to  create    it  is  impossible  to  say  with  confidence  that  the  question  how  far 

third  persons  can  acquire  equitable  rights  under  contracts  and 

independent  of  trust  is  not  to  some  extent  unsettled.     Another 


(a)  For  an  attempt  of  a  third 
person  to  sue  at  law  under  very 
Bimilar  circumstances  see  Price  v. 
Eastonf  4  B.  ft  Ad.  483,  showing 
clearly  that  A.  cannot  sue  on  a 
promise  by  B.  to  C.  to  pay  O/s 
debt  to  A. 

(b)  6  Ch.  671,  677. 

(c)  Mr.  Justice  Lindley  (1.  410) 
seems  to  take  this  view  of  the  case, 
which  is  also  supported  by  the  later 


decision  in  Eley  v.  PanUve,  dx,.  Life 
Assurance  Co.  (C.  A.)  1  Ex.  D.  88, 
that  a  provision  in  articles  of  asso- 
ciation that  A.  shall  be  solicitor 
to  the  con^Mmy  and  transact  all  its 
legal  business  is  as  regards  A.  res 
inter  alios  <icta  and  gives  him  no 
right  against  the  company.  See  also 
Mefkado  v.  Porto  Alegre  Ry.  Co,  L. 
li.  9  C.  P.  603. 
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apparent  or  perfaape  more  than  apparent  exception  ifl  tlie  cane  of 
Page  v.  Cox  (a),  where  it  was  held  that  a  provision  in  partner- 
ship articles  that  a  partner's  widow  should  be  entitled  to  his 
share  of  the  business  might  be  enforced  by  the  widow.  Bat 
the  decision  was  carefully  put  on  the  ground  that  the  provision 
in  the  articles  created  a  valid  trust  of  the  partnership  property 
in  the  hands  of  the  surviving  partner. 

We  now  come  to  the  class  of    cases  in    which   contracting  Tbird 
parties  have  attempted  for  their  own  convenience  to  vest  the  EJUJ^^'JJ,* 
right  of  enforcing  the  contract  in  a  third  person.     Except  within  miefor  con- 
the  domain  of  the  stricter  rules  a])plicable  to  parties  to  actions  I^^^mIT 
on  deeds  and  negotiable  instruments,  there  appears  to  l>e  no  ContrMt- 
objection  to  several  contracting  parties  agreeing  that  one  of  them  ^  ^^'Su 
shall  have  power  to  sue  for  the  benefit  of  all  except  the  party  ooe  of 
sued.     Thus  where  partners  create  by  agreement  penalties  to  be  ?*"'"^'' 
paid  by  any  partner  who  breaks  a  particular  stipulation,  they  behalf  of 
may  empower  one  partner  alone  to  sue  for  the  penalty  (h).     The  z'j'^g--. 
application  of  the  doctrines  of  agency  may  also  lead  to  similar 
results  (c).     It  seems  doubtful  whether  a  promise  to  several 
persons  to  make  a  payment  to  one  of  them  will  of  itself  enable 
that  one  to  sue  alone  (d). 

But  it  is  quite  clear  that  the  most  express  agreement  of  con-  Bntcanoot 
tracting  parties  cannot  confer  any  right  of  action  on  the  contract  2tS«» 
on  a  person  who  is  not  a  party.     Various  devices  of  this  kind  Attempts 
have  been  tried  in  order  to  evade  the  difficulties  that  stand  byunin- 
in   the   way    of    unincorporated    associations    enforcing  their  oompMika 
rights :  and  such  devices,  in  Mr.  Justice  Lindley's  wo«ls  (e),  ^  •pppint 
"  however  ingenious,  are  utterly  worthless.     AtUanpts  to  enable  piAintiff. 


(a)  10  H&  163. 

(6)  Radenkunt  v.  Bates,  3  Bing. 
463,  470.  Of  cx>une  they  must 
take  care  to  make  the  penalty  pay- 
able not  to  the  whole  firm,  bnt  to 
the  memben  of  the  firm  mimu  the 
offending  pctftner.  Whether  under 
the  present  Bulee  of  Court  the  other 
partners  oould  use  the  name  of  the 
firm  to  sue  for  the  penalty,  qucgre. 

(c)  Spurr  Y.  OoMt,  L.  B.  5  Q.  B. 
656. 

(<0  ChMOer  y.  Leete,  4  M.  &  W. 
^6 ;  in  Ex.  Ch.  5  M.  ft  W.  698, 
where  boih  Courts  inclined  to  think 


not,  but  gave  no  decision.  In  Jone$ 
V.  Robinson,  1  Ex.  454,  17  L.  J. 
Ex.  36,  an  action  was  brought  by 
one  of  two  late  partners  against  the 
purclutfer  of  the  business  on  a 
promise  to  pay  the  plaintiff  what 
was  due  to  him  from  the  firm  for 
advanoes.  This  was  declared  on  as  a 
separate  promise  in  addition  to  a 
general  promise  to  the  two  partners 
to  pay  the  partnership  debts,  and 
the  only  question  was  whether  there 
was  any  separate  consideration  for 
the  promise  sued  on. 

{e)  Lindley  on  Partnership,  1.  508. 


200 


CHAP.  V.  PERSONS  AFFEOTKD  BY  CONTRACT. 


actions  to  be  brought  by  the  chairman  for  the  time  being  of  the 
directors  of  a  company  (a),  by  the  directors  for  the  time  being 
of  a  company  (/;),  by  the  purser  for  the  time  being  of  a  cost- 
book  company  (c),  by  the  managers  of  a  mutual  marine  insur- 
ance society  (d),  have  all  been  made  in  turn,  and  have  all  been 
made  in  vain."  It  will  not  be  necessary  to  dwell  on  any  instance 
other  than  the  last.  In  Oray  v.  Pearson  the  reasons  against 
allowing  the  right  of  action  are  well  given  in  the  judgment  of 
WiUes,  J.  ;— 

Judgment  **  I  am  of  opinion  that  this  action  cannot  be  maintained,  and  for 
T^  I  P^  ^^®  simple  reason, — a  reason  not  applicable  merely  to  the  procedure 
v.*  Pearson.  ^^  ^^^  country,  but  one  affecting  all  sound  procedure, — that  the 
proper  person  to  bring  an  action  is  the  person  whose  right  has  been 
violated.  Thoagh  there  are  certain  exceptions  to  the  general  rule, 
for  instance  in  the  case  of  agents,  auctioneers,  or  fiictors,  these  excep- 
tions are  in  truth  more  apparent  than  reaL  The  persons  who  are 
suing  here  are  mere  agents,  managers  of  an  assurance  association  of 
which  they  are  not  members ;  and  they  are  suing  for  premioms 
alleged  to  have  become  payable  by  the  defendant  in  respect  of  policies 
effected  by  the  plaintiffs  for  him,  and  for  bis  share  and  contributions 
to  losses  and  damages  paid  by  them  to  other  members  of  the  asso- 
ciation whose  vessels  have  been  lost  or  damaged.  The  bare  statement 
of  the  facts  is  enough  to  shew  that  the  action  cannot  be  maintained. 
*^  It  is  in  effect  an  attempt  to  substitute  a  person  as  a  nominal 
plaintiff  in  lieu  of  the  persons  whose  rights  have  been  violated.*' 

Notes  and  Another  variety  of  the  same  device  is  a  document  purporting 
able  to^'  ^  ^  ^  negotiable  instrument  payable  to  the  treasurer  or  other 
treasurer,  officer  for  the  time  being  of  a  society.  Such  a  document,  whether 
time  being  ^  *^®  ^^"^  ^^  *  promissory  note  {e)  or  of  a  bill  of  exchange  (/), 
invalid.  is  invalid,  for  the  payee  must  be  a  person  capable  of  being 
ascertained  at  the  time  of  making  the  note  or  accepting  the  bilL 
There  is  no  doubt  that  a  contract  in  any  other  form  to  pay  the 


(a)  HaU  V.  Bainbridffe,  1  Man.  & 
Or.  42. 

(5)  Phdps  V.  Lyle,  10  A.  ft  E.  118. 

(c)  Hybart  v.  Parker^  4  C.  B.  N. 
S.  209,  27  L.  J.  C.  P.  120 :  where 
Willes,  J.  suggested  that  it  was 
trenching  upon  the  prerogative  of 
the  Crown  to  make  a  new  species 
of  corporation  sole  for  the  purpose 
of  bringing  actions. 

{d)  Sray  v«  Pearson^  L.  R.  5  C. 


P.  568  :  in  the  earlier  case  of  Gray 
V.  Gibton,  L.  R.  2  O.  P.  120,  a 
similar  action  suooeeded,  the  ques- 
tion of  the  manager's  r^^ht  to  sue 
not  being  raised. 

(e)  Storm  v.  Stirling,  8  £.  ft  B. 
882,  28  L.  J.  Q.  B.  298 ;  in  Ex. 
Ch.  nom.  Oovne  v.  SltrUn(f,  6  £.  ft 
B.  833,  26  L.  J.  Q.  B.  885. 

(/)  YaUa  v.  Natk,  8  C.  B.  N.  S. 
581,  29  L.  J.  C.  P.  306. 
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treasorer  for  the  time  being  would  be  equally  inoperative  to  give 
any  right  of  action  to  the  person  who  should  from  time  to  time 
fill  the  office  (a).  But  a  promissory  note  payable  to  "the 
trustees  of  the  W.  chapel  or  their  treasurer  for  the  time  being  ** 
is  good :  for  it  is  considered  that  the  trustees  existing  at  the 
date  of  the  note  are  the  persons  ascertained  as  payees,  and  that 
the  treasurer  is  named  only  as  their  agent  to  receive  payment  (b), 
Contriyanees  of  this  kind  have  not,  so  far  as  we  know,  come 
before  our  courts  of  equity ;  indeed  their  chief  object  has  been 
to  avoid  the  necessity  of  suing  in  equity.  The  Rules  of  the 
Supreme  Court,  following  the  former  practice  of  the  Court  of 
Chancery,  now  provide  that ''  where  there  are  numerous  persons 
having  the  same  interest  in  one  action,  one  or  more  of  such 
parties  may  sue  or  be  sued,  or  may  be  authorized  by  the  Court 
to  defend  in  such  action,  on  behalf  or  for  the  benefit  of  all 
parties  so  interested"  (c);  but  a  person  not  really  interested 
cannot  be  put  forward  as  a  representative  (d). 

Part  4.  Assignment  of  Contracts, 

Bute  4.  We  now  come  to  the  fourth  rule,  which  we  have  ex-  Role  i. 
pressed  thus  : —  Tnmfer  of 

Persons  other  than  the  creditor  may  becofne  eniitled  by  repre-  uDder  ooii> 


sentcUion  or  assignment  to  stand  in  the  creditor's  place  and  to 
exercise  his  rights  under  the  contract. 

We  need  say  nothing  here  about  the  right  of  personal  repre- 
sentatives to  enforce  the  contracts  of  the  person  they  represent^ 
except  that  it  has  been  recognized  from  the  earliest  period  of  the 
history  of  our  present  system  of  law  {e).  With  regard  to  assign- 
ment, the  benefit  of  a  contract  cannot  be  assigned  (except  by  the 
Crown)  at  common  law  so  as  to  enable  the  assignee  to  sue  in  his 
own  name  (/).     The  origin  of  the  rule  was  attributed  by  Coke  m^ht  to 

to  the  ''  wisdom  and  policy  of  the  founders  of  our  law "  in  "^^  <^  <^°' 

tract  not 

(a)  PigoU  ▼.  Thompwn^  S  Bot.  ft  Oranit,  2  Ch.  459,  Bloosam  v.  Meiro- 

P.  147.  polUan  Ry.  Co,,  8  Ch.  887. 

(6)  HoUm€$  ▼.  Jaqu/n,  L.  R.  1  Q.  (e)    Subjoct    to   some   technical 

B.  876.  ezoeptionB    which    have    now  dis- 

(e)  Order  zvi  r.  9.  i^peared :  see  notes  to  WheaUey  y, 

(cQ  Except  to  lepreeent  a  defen-  Lane,  1  Wms.  Saond.  240  aqq.  and 

dant  heir-at-law  or  next  of  kin  in  for  early  instanoee  of  actions  of  debt 

the  caiiefi  provided  for  by  Ord.  zvi  brought  by  executors,  Y.  B.  20  ft  21 

r.  9a  (Jane  1876).     Cp.  as  to  share-  £d  1,  pp.  804,  874. 

holders'  sidts  Porresb  ▼.  ManchesUr,  (/)  Term€9  de  la  Zejr,  tit  Ckote  ui 

Ac,  Rp  Co,,  4  D.  F.  J.  126,  Robson  Aciiion, 
V.  Doiis,  8  £q.  801 ;  dist  SetUon  v. 
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aBsignftble  diseouragmg  maintenance  and  litigation  (a)  :  but  there  can  be 
little  or  no  doubt  that  it  was  in  truth  a  logical  consequence  of 


law  : 
probable 
origin  of 
th«  rule. 


the  primitive  view  of  a  contract  as  creating  a  strictly  personal 
obligation  between  the  creditor  and  the  debtor  (ft).  Anyhow, 
it  has  been  long  established  that  the  proper  course  at  common 
law  is  for  the  assignee  to  sue  in  the  name  of  the  assignor.  It 
appears  from  the  Year  Books  that  attempts  were  sometimes 
made  to  object  to  actions  of  tliis  kind  on  the  ground  of  main- 
tenance, but  without  success  (c).  The  same  rule  is  very  dis- 
tinctly stated  by  Grains  as  prevailing  in  the  Roman  law  (d). 

In  equity        In  equity  the  right  of  the  assignee  to  sue  in  his  own  name  has 
•■"^^     been  i-ecognized  for  some  considerable  time  ;  it  is  perhaps  impos- 
sible to  say  precisely  for  how  long,  but  at  any  rate  since  the 
rules  of  equity  have  been  at  all  systematic  (e). 

L^galright      The  Supreme  Court  of  Judicature  Act,  1873,  (s.  25,  sub-s.  6), 

undwJ^  creates  a  legal  right  modelled  on  the  equitable  right,  but  con- 

dicature      fined  to  cases  where  the  assignment  is  absolute,  and  by  writing 

^        *  under  the  hand  of  the  assignor,  and  express  notice  in  writing 

has  been  given  to  the  debtor. 


(a)  Lampeea  ca.  10  Co.  Kep.  48a. 
For  exposition  of  the  rule  in  detail 
see  Dicey  on  Parties,  115. 

(6)  Spenoe,  Eq.  Jurisd.  of  Chy. 
2.  850.  An  examination  of  the 
earlier  authorities  has  been  found 
to  confirm  this  view.  The  rule  is 
assumed  as  unquestionable,  and 
there  is  no  trace  of  Coke's  reason 
for  it.  The  objection  of  main- 
tenance was  set  up,  not  against  the 
assignee  suing  in  his  own  name, 
which  was  never  attempted  so  far 
as  we  can  find,  but  against  his  suing 
in  the  name  of  the  assignor :  see 
following  note. 

(e)  Y.  B.  9  H.  6.  64.  pL  17  ;  84 
H.  6.  80,  pL  16  ;  15  H.  7.  2,  pL  8  ; 
Brooke,  Abr.  1406.  See  Appendix 
B.  to  this  chapter. 

(d)  Gai  2.  88,  89.  Quod  mihi  ab 
aliquo  debetur,  id  si  velim  tibi 
deberi,  nullo  eorum  modo,  quibus 
ree  coroorales  ad  alium  transferun- 
t«r,  id  efiBoere  possum ;  sed  opus 
est,  ut  inbente  me  tn  ab  eo  stipu- 
leris :  quae  res  effidt  ut  a  me 
Uberetor  et  Inciplat  tlbi  teneri.  quae 


didtur  novatio  oUigationis.  Sine 
hac  vero  novatione  non  poteris  tno 
nomine  agere,  sed  debes  ex  persona 
mea  quasi  cognitor  aut  procurator 
mens  experiri.  In  later  times  the 
transferee  of  a  debt  was  enabled  to 
sue  by  utilis  actio  in  his  own  name. 
This  seems  to  have  been  first  intro> 
duoed  only  for  the  benefit  of  the 
purchtter  of  an  inheritance,  D.  2. 
14.  de  pactis,  16  or.,  C.  4.  39.  de 
hered.  vel  act.  vend.  1,  2,  4—6,  and 
afterwards  extended  to  all  cases,  C. 
eod.  tit.  7,  9.  See  too  C.  4.  10.  de 
obL  et  act  1,  2,  C.  4.  15.  quando 
fiscus,  5,  Arndts,  Lehrbuch  der 
Pandektan,  §  254. 

(f)  There  is  a  curious  case  in 
Y.  B.  87  H.  6.  18,  pi.  8,  from 
which  it  seems  that  equitable 
assignments  were  then  unknown 
(see  p.  155  above).  For  collec- 
tions of  authorities  on  the  modem 
doctrine  of  equitable  assignments  in 
genera],  see  Lewin  on  Trusts,  575 
sqq.  ;  Leake  601 ;  and  notes  to 
RfoU  V.  BawUa  in  2  Wh.  &  T.  L.  C. 
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These  restrietions  are  but  partly  known  in  equity.     By  the  In  •<in**y 
Statute  of  Frauds  (29  Car.  2,  c.  3,  &  9)  "  all  grants  and  assign-  tensive : 
ments  of  any  trust  or  confidence  "  must  be  in  writing  signed  by  *m*^  '•>" 
the  assignor,  and  by  s.  7  equitable  interests  in  land  must  be  |«  gy^  of 
created  by  writing.     S.  9  does  not  at  all  events  require  writing  ifnn^q^ 
for  the  creation  in  the  first  instance  by  the  legal  owner  or  creditor 
of  an  equitable  interest  in  personal  property  or  a  chose  in  action  : 
and  it  may  be  argued  perhaps  that  its  operation  is  altogether 
confined  to  interests  in  land  by  the  context  in  which  it  occurs. 
The  writer  is  not  aware  of  any  decision  upon  it  (a). 

As  for  the  notice  to  the  debtor,  the  rule  of  equity  is  that  it 
must  be  express  but  need  not  be  in  writing  (b). 

There  remain,  therefore,  a  great  number  of  cases  where  the 
right  is  purely  equitable,  although  the  enlarged  jurisdiction  of 
eyeiy  branch  of  the  Supreme  Court  makes  the  distinction  less 
material  than  formerly. 

Several  partial  exceptions  to  the  common  law  rule  have  been  In  other 

made  at  different  times  by  modem  statutes,  on  which  however  it  ^**~ 

■^  '  CMW  by 

seems  unnecessary  to  dwelL     The  more  important  instances  are  tUtote. 
these: — 

East  India  bonds,  51  (Jeo.  3»  c  64^  s.  4,  which  makes  them  fhego- 
tiabU. 

Mortgage  debentures  issued  by  land  companies  under  the  Mort- 
gage Debenture  Act  1865,  28  &  29  Vict  c.  78,  amended  by  33  and 
34  Vict.  c.  20. 

Policies  of  life  assurance  :  30  &  31  Vict  a  144. 

Polidee  of  marine  assurance  :  31  &  32  Vict.  c.  86. 

Things  in  action  of  companies  (Companies  Act  1862,  &  157)  and 
bankrupts  (Bankruptcy  Act  1869,  s.  Ill)  assigned  in  pursuanoe  of 
those  acts  respectively.  As  to  the  effect  of  r^stration  under  the 
present  acts  of  previously  existing  companies,  &c,  in  transferring  the 
right  to  sue  on  the  contracts  made  by  the  company  or  its  officers  in 
its  former  state,  see  the  Companies  Act  1862,  s.  193,  Lindley  1.  507, 
note  (u). 

Local  authorities  (including  any  authority  having  power  to  levy 
a  rate)  may  issue  transferable  debentures  and  debenture  stock  under 
the  Local  Loans  Act  1875,  38  &  39  Vict  c.  8a 

Li  ordinary  cases  rights  under  a  contract  derived  by  assign-  Limiu. 

tion  of 

(a)  See  1  Sanden  on  UiMie  l5th  ed.)  843.         (6)  He  Tiehaur,  86  Boav.  817. 
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•f^^iee's   ment  from  the  original  creditor  are  subject,  as  already  stated,  to 
the  following  limitations : — 

Ist  Title  by  assignment  is  not  complete  as  against  the  debtor 
without  notice  to  the  debtor,  and  a  debtor  who  performs  his  con- 
tract to  the  original  creditor  without  notice  of  any  assignment  by 
the  creditor  is  thereby  discharged. 

2nd.  The  debtor  is  entitled  as  against  the  representatives,  and, 
unless  a  contrary  intention  appears  hy  the  original  contract,  [this 
modification  has  been  introduced,  as  we  shall  see,  by  a  series  of 
quite  recent  decisions]  as  against  the  assignees  of  the  creditor,  to 
the  benefit  of  any  defence  which  he  might  have  had  against  the 
creditor  himself. 

RnleB  of  1.  As  to  notice  to  the  debtor.  Notice  is  not  necessary  to  com- 
aa^nmait  P^^^  ^^^  assignee's  equitable  right  as  against  the  original  creditor 
in  genenl.  liimself,  or  as  against  his  representatives,  including  assignees  in 
^^iQf^  bankruptcy  (a) :  but  the  claims  of  competing  assignees  or  incum- 
brancers rank  as  between  themselves  not  according  to  the  order  in 
date  of  the  assignments,  but  according  to  the  dates  at  which  they 
have  respectively  given  notice  to  the  debtor.  This  was  decided 
by  the  case  of  Dearie  v.  Hall  and  Loveridge  v.  Cooper  (6),  the 
principle  of  which  was  soon  afterwards  afiirmed  by  the  House  of 
Lords  (c).  The  same  nde  prevails  in  the  modem  civil  law  {d) 
and  has  been  adopted  from  it  in  the  Scottish  law  (e) :  and  the 
true  reason  of  it,  though  not  made  very  prominent  in  the  deci- 
sions which  establish  the  rule  in  England,  is  the  protection  of 
the  debtor.  He  has  a  right  to  look  to  the  person  with  whom  he 
made  his  contract  to  accept  performance  of  it,  and  to  give  him  a 
discharge,  unless  and  until  he  is  distinctly  informed  that  he  is  to 
look  to  some  other  person.  According  to  the  original  strict 
conception  of  contract,  {^^'k  ne  considerer  ([ue  la  subtilit6  du 
droit "  as  Pothier  (/)  expressed  it)  his  creditor  or  his  creditor's 
assignee  cannot  even  require  him  to  do  this,  any  more  than  in 
the  converse  but  substantially  different  case  a  debtor  can  require 
his  creditor  to  accept  another  person's  liability,  and  his  assent 

(a)  Bwm  T.  CarvaUiO,  4  M.  &  Cr.  (d)  See  Pothier,  Gontimt  de  Vento^ 

690.  ^  560,  564  sqq. 

(6)  8  Run.  1,  88,  48.  (e)  Enkine  Init  Bk.  8,  Tit.  5. 

(c)  Softer  T.  CoekertU,  8  CL  &  F.  (/)  Contml  de  Vente,  §  550. 
456. 
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must  be  expressed  by  a  novation  (as  to  which  see  p.  1 89  above). 
Such  was  in  fact  the  old  Koman  law,  as  is  shown  by  the  passage 
already  cited  from  Gaius.     By  the  modem  practice  the  novation 
is  dispensed  with,  and  the  debtor  becomes  bound  to  the  assignee 
of  whom  he  has  notice.     But  he  cannot  be  bound  by  any  other 
assignment,  though  prior  in  time,  of  which  he  knows  nothing. 
He  is  free  if  he  has  fulfilled  his  obligation  to  the  original  credi- 
tor without  notice  of  any  assignment ;  he  is  equally  free  if  he 
fulfils  it  to  the  assignee  of  whose  right  he  is  first  informed,  not 
knowing  either  of  any  prior  assignment  by  the  original  creditor 
or  of  any  subsequent  assignment  by  the  new  creditor  (a).     It  is 
enough  for  the  completion  of  the  assignee's  title  '*  if  notice  be 
given  to  the  person  by  whom  payment  of  the  assigned  debt  is  to 
be  made,  whether  that  person  is  himself  liable  or  is  merely 
charged  with  the  duty  of  making  the  payment*'  (b)  e,g,  as  an 
agent  entrusted  with  a  particular  fund.    Notice  not  given  by  the 
assignee  may  be  sufficient,  if  shown  to  be  such  as  a  reasonable 
man  would  act  upon  (c).     All  this  doctrine  of  notice  has  no  This  does 
application  to  interests  in  land  {d) :  but,  subject  to  that  excep-  ?f?  ^^ 
tion,  it  applies  to  rights  created  by  trust  as  well  as  to  those  in  land ; 
created  by  contract :  the  beneficial  interest  being  treated  for  this  ^  ^?®*  *^ 
purpose  exactly  as  if  it  were  a  debt  due  from  the  trustee.     In  equitable 
the  case  of  trusts  a  difficulty  may  arise  from  a  change  of  trustees :  "^^r^t^ 
for  it  may  happen  that  a  fund  is  transferred  to  a  new  set  of 
trustees  without  any  notice  of  an  assignment  which  has  been 
duly  notified  to  their  predecessors,  and  that  notice  is  given  to 
the  new  trustees  of  some  other  assignment     It  is  still  unsettled 
which  of  the  assignees  is  entitled  to  priority  in  such  a  case  :  but 
it  has  been  decided  that  the  new  trustees  cannot  be  made  per- 
sonally liable^  for  having  acted  on  the  second  assignment  (e). 


(a)  See  per  WQlee,  J.  L.  R.  6  C.  P. 
at  p.  594.  Per  Knight  Brace,  L.  J. 
Stocks  T.  Dobaon,  4  D.  M.  G.  11, 17. 

(6)  Per  Lord  Selbome,  C.  Addi- 
son V.  Coa^  8  Ch.  76,  79. 

(c)  Uoyd  V.  Banks,  8  Ch.  488. 

(cO  Although  the  exception  is 
fully  eetabli^ed  there  is  good 
authority  for  thinking  it  not  very 
reasonable  :  see  Lewin  581.  Its 
effect  iB  that  equitable  interests 
in  land  stand  on  a  different  footing 
from  personal  rights  :  see  this  re- 


lied on  as  the  ground  of  the  ex- 
ception, Jones  V.  JoneSf  8  Sim.  644. 
But  on  the  other  hand  their  liability 
to  be  defeated  by  a  purchase  of  the 
legal  estate  for  value  without  notice 
shows  that  they  have  not  the  nature 
of  real  ownership. 

(e)  Phipps  V.  Lovtgrove,  16  Eq. 
80  ;  see  p.  90  as  to  the  precautions 
to  be  talcen  by  an  assignee  of  an 
equitable  interest  who  wishes  to  be 
perfectly  safe. 
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The  rules  as  to  notice  apply  to  dealings  with  future  or  contin- 
gent as  well  as  with  present  and  liquidated  claims.  "  An  insu- 
rance office  might  lend  money  upon  a  policy  of  Lnsuranco  to  a 
person  who  had  insured  his  life,  notwithstanding  any  previous 
assignment  by  him  of  the  policy  of  which  no  notice  had  been 
given  to  them"  (a). 

Assignee  2.  As  to  the  debtor's  rights  against  assignees.  The  rule  laid 
**J"""^^  down  in  the  second  explanation  is  often  expressed  in  the  maxim 
equities :    "  The  assignee  of  an  equity  is  bound  by  all  the  equities  affecting 

double       i^»    ji^ig  iiowever  includes  another  rule  founded  on  a  distinct 

meaning  of 

the  rule,     principle,  which  is  that  no  transaction  purporting  to  give  a 

beneficial  interest  apart  from  legal  ownership  (6)  can  confer  on 
the  person  who  takes  or  is  intended  to  take  such  an  interest 
any  better  right  than  belonged  to  the  person  professing  to  give 
it  him.  If  A.  contracts  with  B.  to  give  B.  something  which  he 
has  already  contracted  to  give  to  C,  then  C.'s  claim  to  have  the 
thing  must  prevail  over  B.'s,  whether  B.  knew  of  the  prior  con- 
tract with  C.  or  not.  And  if  B.  makes  over  his  right  to  D.,  D. 
wiU  have  no  better  right  than  B.  had  (c).  And  this  applies 
not  only  to  absolute  but  to  partial  interests  (such  as  equitable 
charges  on  property)  to  the  extent  to  which  they  may  affect  the 
property  dealt  with.  Again,  by  a  slightly  different  application 
of  the  same  principle,  a  creditor  of  A.  who  becomes  entitled  by 
operation  of  law  to  appropriate  any  beneficial  interest  of  A.'s 
(whether  an  equitable  interest  in  property  or  a  right  of  action) 
for  the  satisfaction  of  his  debt  can  claim  nothing  more  than  such 
interest  as  A.  actually  had,  and  he  can  gain  no  priority  by  notice 
to  A.'s  trustee  or  debtor  even  in  cases  where  he  might  have 
gained  it  if  A.  had  made  an  express  and  unqualified  assignment 
to  him  (d).  But  we  are  not  concerned  here  with  the  develop- 
ment of  these  doctrines,  and  we  return  to  the  other  sense  of  the 


(a)  76.  at  p.  88. 

(b)  Certain  dicta  in  SharpUa  v. 
Adamt,  82  Beav.  218,  216,  and 
MaxMd  T.  Burton,  17  Eq.  16,  19, 

Seven  farther ;   but  it  seems  at 
tft  doubtful  whether  they  can  be 
supported. 

{c)  See  Pifikdt  ▼.  WrigU,  2  Ha. 
120,  affd.  nom.  Murray  v.  Pinkett, 
12  CL  &  F.  784  ;  Ford  ▼.  White,  16 


Beav.  120  ;  Clack  v.  Holland,    19 
Beav.  262. 

{d)  Pickering  v.  llfraeombe  Mjf. 
Ot>.  L.  R.  8  C.  P.  235,  overruling 
virtually  WaUt  v.  Porter,  3  E.  &  Bw 
748,  28  L.  J.  Q.  B.  846,  see  Orov  v. 
Jtobimon,  L.  R.  8  C.  P.  264 ;  judg- 
ment of  Erie,  J.  (diss.)  in  WatU  v. 
Porter. 
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general  maxim.  In  that  aenae  it  is  naed  in  such  judicial  expres- 
sions as  the  following  : 

'*  If  there  is  oue  rule  more  perfectly  establiBhed  in  a  ooartof  eqaity 
than  another,  it  is  this,  that  whoever  takes  an  assignment  of  a  chose 
in  action  takes  it  pobject  to  all  the  equities  of  the  person  who  made 
the  assignment "  (a). 

'*  It  is  a  rule  and  principle  of  this  Court,  and  of  every  Court,  I 
believe,  that  where  there  is  a  chose  in  action,  whether  it  is  a  debt,  or 
an  obligation,  or  a  trust  fund,  and  it  is  assigned,  the  person  who  holds 
the  debt  or  obligation,  or  has  undertaken  to  hold  the  trust  fund,  has 
as  against  the  assignee  exactly  the  same  equities  that  he  would  have 
as  against  the  assignor'^  (6). 

This  is  in  fact  the  same  principle  which  is  applied  by  courts 
of  common  law  as  well  as  of  equity  for  the  protection  of  persons 
who  contract  with  agents  not  known  to  them  at  the  time  to  be 
agents  (c).  What  is  meant  by  this  special  use  of  the  term 
"  equities  "  will  be  best  shown  by  illustration.  A  debt  is  due  Hloaira 
from  B.  to  A.,  but  there  is  also  a  debt  due  from  A.  to  B.  which  ****"■• 

B.  might  set  off  in  an  action  by  A.  In  this  state  of  things  A. 
assigns  the  first  debt  to  C.  without  telling  him  of  the  set-off. 
R  is  entitled  to  the  set-off  as  against  C.  (d).  Again,  B.  has 
contracted  to  pay  a  sum  of  money  to  A.  but  the  contract  is 
voidable  on  the  ground  of  fraud  or  misrepresentation.  A. 
assigns  the  contract  to  C.  who  does  not  know  the  circumstances 
that  render  it  voidable.     B.  may  avoid  the  contract  as  against 

C.  (e).  Again,  in  a  somewhat  less  simple  case,  there  is  a 
liquidated  debt  from  B.  to  A.  and  a  current  account  between 
them  on  which  the  balance  is  against  A.  A.  assigns  the  debt  to 
C.  who  knows  nothing  of  the  account  B.  may  set  off  as 
against  C.  the  balance  which  is  due  on  the  current  account  when 
he  receives  notice  of  the  assignment,  but  not  any  balance  which 
becomes  due  afterwards  (/). 


(a)  Lord  St.  LeonardB,  MangUi  v. 
IHxtm,  3  H.  L.  C.  702,  781. 

{b)  James,  L.  J.  (sitting  as  V.-C.) 
PhifpB  V.  Lovegrove,  16  £q.  80,  88. 

{e)  See  more  on  this  in  the  Ap- 
pendix A.  to  this  cluster. 

{d)  Cavendish  v.  CfeaveM,  24  Beav. 
163, 173,  where  the  doctrine  in  fnlly 
expounded  :  the  rules  laid  down  by 


the  M.  R.  are  given  at  length  by 
Mr.  Tjewin,  Jjdwia  on  Tr.  67/.  As 
to  set-off  accruing  after  notice  of 
sBsigmnent,  Stephmi  v.  Venablts,  30 
Beav.  625,  Watmm  v.  Mid  WaU§  Ry, 
Co.,  L.  R.  2  C.  P.  598. 

{e)  Ortiham  ▼.  Johnmnif  8  £q.  86. 

(/)  CavendUh  v.  Oeavet,  24  Beav. 
168. 
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The  rale         But  it  is  open  to  the  contracting  parties  to  exclude  the  opeiar 

doded^by  *^®^  ^^  ^^  "^®  ^  *^®y  think  fit  by  making  it  a  term  of  the 
agreement  original  contract  that  the  debtor  shall  not  set  up  against  an 
oon^^r  assignee  of  the  contract  any  counter  claim  which  he  may  have 
ing  ptfties.  against  the  original  creditor.  This  is  established  by  the  decision 
gj^jjj^  of  the  Court  of  Appeal  in  Chancery  in  Ex  parte  As^iatic  Banking 
Cor^ra-  Coiforation,  the  facts  of  which  have  already  been  stated  for 
on  B  case,  another  aspect  of  the  case  (a). 

Two  alternative  grounds  were  given  for  the  decision  in  favour 
of  the  claim  of  the  Asiatic  Banking  Corporation  under  the  letter 
of  credit.  One,  which  we  have  already  noticed,  was  that  the 
lettei:,  was  a  general,  proposal,  and  that  there  was  a  complete 
contract  with  any  one  who  accepted  it  by  advancing  money  on 
the  faith  of  it.  The  other  was  that,  assuming  the  original 
contract  to  be  only  with  Dickson,  Tatham,  &  Co.  to  whom  the 
letter  was  given,  yet  the  takers  of  bills  negotiated  under  the 
letter  were  assignees  of  the  contract,  and  it  appeared  to  have 
been  the  intention  of  the  original  parties  that  the  equities 
which  might  be  available  for  the  bank  against  Dickson,  Tatham, 
&  Co.  should  not  be  available  against  assignees. 

**  Qenerally  speaking  (said  the  L.  J.  Cairns)  a  chose  in  action  assign- 
able only  in  equity  must  be  assigned  subject  to  the  equities  existing 
between  the  original  parties  to  the  contract ;  but  this  is  a  role  which 
must  yield  when  it  appears  from  the  nature  or  terms  of  the  contract 
that  it  must  have  been  intended  to  be  assignable  free  fr^m  and 
unaffected  by  such  equities.*' 

Where  assignees  of  a  chose  in  action  are  enabled  by  statute  to 
sue  at  law,  similar  consequences  may  be  produced  by  way  of 
estoppel  (h) :  which  really  comes  to  the  same  thing,  the  doctrine 
of  estoppel  being  a  more  technical  and  definite  expression  of  the 
same  principle. 

Subee-  The  principle  thus  laid  down  has  been  followed  out  in  several 

daddonB'  ^^^  decisions  on  the  effect  of  transferable  debentures  issued  by 
form  of  in-  companies.  The  question  whether  the  holder  of  such  a  debenture 
Jj^^^*  takes  it  free  from  equities  is  to  be  determined  by  the  original 
material,     intention  of  the  parties. 

[a)  2  Ch.  391  ;  p.  184,  tapm,  aimers,  L.  R  6  Q.  B.  642. 

(6)  Webb  V.  Heme  Bay  Vommi*- 
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The  fomi  of  the  instrument  is  of  conrse  material,  but  the 
general  tenor  is  to  be  looked  to  rather  than  the  words  denoting 
to  whom  payment  will  be  made ;  these  cannot  be  relied  on  as  a 
sole  or  conclusive  test. 

Making  a  debenture  payable  to  the  holder  or  bearer  does  not 
necessarily  mean  more  than  that  the  issuing  company  will  not 
require  the  holder  who  presents  the  instrument  for  payment  to 
prove  his  title,  especially  if  the  object  of  the  debenture  is  on 
the  face  of  it  to  secure  a  specific  debt  (a).  But  an  antecedent 
agreement  to  give  debentures  in  such  a  form  is  evidence  that 
they  were  meant  to  be  assignable  free  from  e<iuities  (ft) ;  and 
debentures  payable  to  bearer  without  naming  any  one  as  payee 
in  the  first  instance  are  jmma  facie  so  assignable  (c) ;  so  again 
if  the  document  resembles  a  negotiable  instrument  rather  than  a 
common  money  bond  or  debenture  in  its  general  form  (d). 

Even  when  there  is  nothing  on  the  face  of  the  instrument  to 
show  the  special  intention  of  the  parties,  the  issuer  cannot  set 
up  equities  against  the  assignee  if  the  iiistniment  was  issued  for 
the  purpose  of  raising  money  on  it  (<?).  The  general  circum- 
stances attending  the  original  contract — e,(j.  the  issue  of  a  num- 
ber of  debentures  to  a  creditor  instead  of  giving  a  single  bontl 
or  covenant  for  the  whole  amount  due — may  likewise  be  imi>or- 
tant.  Moreover,  apart  from  any  contract  with  the  original 
creditor,  the  issuing  company  may  be  estopped  from  setting  up 
equities  against  assignees  by  subsequent  recognition  of  their 
title  (/). 

The  rule  extends  to  an  order  for  the  delivery  of  gooils  as  well 
as  to  debentures  or  other  documents  of  title  to  a  debt  jmyable 
in  money  (</). 
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(a)  Financial  Corporation't  claim, 
3  CIl  355,  860. 

(b)  Ex  parte  New  Zealand  Banking 
Corporaticn,  3  Cb.  154. 

(r)  Ex  parte  Colbome  <t  Straw- 
bridge^  11  Eq.  478,  which  cannot 
now  be  taken  as  warranting  any- 
thing beyond  the  statement  in  the 
text,  cp.  Cnmeh  v.  Cridil  Ponder, 
L.  K.  8  Q.  B.  874,  885. 

{d)  Ex  parU  City  BanJc^  8  Ch. 
758. 

{e)  Didcwn  v.  Swarnea  Yah  Ry. 
Co,  L.  R.  4  Q.  B.  44.  Graham  v. 
J^nson,  8  Eq.  36,  seems  not  con- 


sistent with  this. 

(/)  Biggs  v.  Northern  Auam  Tea 
Co.  L.  R.  4  Ex.  387  ;  Ex  parU 
Unirertal  Life  Assurance  Co,  10  Eq. 
458  (on  same  facts) ;  Ex  parte 
Choriey^  11  Eq.  157  :  cp.  Re  Aahia 
4"  San  Francisco  Ry,  Co,  Im  R.  8 
Q  B.  584.  Qtt.  can  Atkenacwn  Life 
Assurance  Soc,  v.  Pooley,  8  De  G.  & 
J.  294,  be  reconciled  with  these 
cases  ?  It  seems  not :  Brunton's 
claun,  19  Eq.  302,  812. 

{g)  Merchant  Banking  Co,  of 
London  v.  Phccnix  "Btsumer  Steel  Co, 
5  Ch.  D.  205. 
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Qu.  when       It  may  be  doubted  whether  this  doctrine  can  apply  in  a  case 
tKwtis  ^^^^  ^^®  original  contract  is  not  merely  subject  to  a  cross  claim 

voidable,  but  voidable.  For  the  agreement  that  the  contract  shall  be 
assignable  free  from  equities  is  itself  pari;  of  the  contract,  and 
one  would  think  it  should  have  no  greater  validity  than  the  rest. 
A  collateral  contract  for  a  distinct  consideration  might  be 
another  matter  :  but  the  notion  of  making  it  a  term  of  the  con- 
tract itself  that  one  shall  not  exercise  any  right  of  rescinding  it 
that  may  afterwards  be  discovered  seems  to  involve  the  same 
kind  of  fallacy  as  the  sovereign  power  in  a  state  assuming  t«o 
make  its  own  acts  irrevocable.  Nor  does  it  make  any  dilFerence, 
so  long  as  we  adhere  to  the  general  rules  of  contract,  that  the 
stipulation  is  in  favour  not  of  the  original  creditor  but  only  of 
his  assignees  (a).  However  the  point  has  not  been  distinctly 
raised  in  any  of  the  decided  cases.  In  Graham  v.  Johnson  (b), 
where  the  contract  was  originally  voidable  (qji,  if  not  altogether 
void,  the  plaintiflf  having  executed  a  bond  under  the  impression 
that  he  was  accepting  or  indorsing  a  bill  of  exchange)  (c),  an 
assignee  of  the  bond  as  well  as  the  obligee  was  restrained  from 
enforcing  the  bond  :  but  the  decision  was  rested  on  the  some- 
what unsatisfactory  ground  that,  although  the  instrument  was 
given  for  the  purpose  of  money  being  raised  upon  it,  there  was 
no  intention  expre^ed  on  the  face  of  it  that  it  should  bo  assign- 
able free  from  equities. 

.  However,  if  the  contract  were  not  enforceable  as  between  the 
original  parties  only  by  reason  of  their  being  in  pari  delicfo,  as 
not  having  complied  with  statutory  requirements  or  the  like,  an 
assignee  for  value  without  notice  of  the  original  defect  wiU  at 
all  events  have  a  good  title  by  estoppel  (<i). 

Limlteto  The  transferable  debentures  the  effect  of  which  came  in 
be  done  bv  ^^^*^^^  ^  *^®  caaes  we  have  just  reviewed  were  no  doubt 
agreement  intended  to  be  equivalent  to  negotiable  instruments,  and  there 
oo^act  *  *  ^^^®  heen  dicta  in  the  Court  of  Chancery  favouring  the  view 
cannot  be   that  they  were  such  in  fact  (e).     But  a  later  decision  of  the 


(a)  In  principle  it  is  the  same  as  bat  the  Conrt  took  this  view  of  the 
the  case  put  in  the  Digest  (50.  17)  facts  :  see  P*  48. 

de  reg.  iuris,  23)  **  non  vsJere  si  {d)  See  WM  t.  fferne  Bay  Com- 

convenerit,  ne  dolus  praestetur."  mUdoTiertf  L.  E.  5  Q.  B.  642. 

(b)  8  £q.  36.  (e)  See  especially  £z  patie  City 

(c)  The  evidence  was  conflicting,  Bank,  3  Ch.  758. 
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Court  of  Queen's  Bench  shows  that  this  intention  cannot  be  mad*  nc- 
fully  carried  out.     The  debtor  may  contract  in  such  a  way  as  to  c^ud^9. 
alter  or  abandon  his  own  rights  as  against  assignees  of  the  con-  CVAUt 
tract ;  but  he  cannot  Jilter  or  abandon  the  rights  of  subsequent 
assignees,  and  therefore  cannot  enable  an  intermediate  trans- 
feror having  no  title  to  give  a  good  title  to  his  transferee  (a). 

This  marks  the  extreme  limit  of  the  extension  which  can  bo 
given  to  the  power  of  transferring  rights  under  a  contract  con- 
sistently with  the  general  rules  of  law. 

We  are  now  in  a  position  to  see  the  nature  of  the  difficulties  Kegotiabb 
which  make  the  mere  assignment  of  a  contract  inadequate  for  Qenta. 
the  requirements  of  commerce,  and  to  meet  which  negotiable  Difficoltiui 
instruments  have  been  introduced.  of  orSS^ 

The  assignee  of  a  contract  is  under  two  inconveniences  (h),  oontract 
The  first  is  that  he  may  be  met  with  any  defence  which  would 
have  been  good  against  his  assignor.    This,  we  have  seen,  may 
to  a  considerable  extent  if  not  altogether  be  obviated  by  the 
agreement  of  the  original  contracting  parties. 

The  second  is  that  he  must  prove  his  own  title  and  that  of 
the  intermediate  assignees,  if  any ;  and  for  this  purpose  ho  must 
inquire  into  the  title  of  his  immediate  assignor.  This  can  be  in 
part,  but  only  in  part,  provided  against  by  agreement  of  the 
parties. 

It  is  quite  comx)eteut  for  them  to  stipulate  that  as  between 
themselves  payment  to  the  holder  of  a  particular  document  shall 
be  a  good  discharge ;  but  such  a  stipulation  will  neither  affect 
the  rights  of  intermediate  assignees  nor  enable  the  holder  to 
compel  payment  without  proving  his  title.  Parties  cannot  set 
up  a  market  overt  for  contractual  righta 

The  complete  solution  of  the  problem,  for  which  the  ordinary  Remedy 
law  of  contract  is  inadequate,  ia  attained  by  the  law  merchant  (c)  Jj^^^hwr 
in  the  following  manner : —  merduuit. 

(i)  The  absolute  benefit  of  the  contract  is  attached  to  the 
ownership  of  the  document  which  according  to  ordinary  rules 
would  be  only  evidence  of  the  contract. 


(a)  Crouch  v.  Credit  Fonder  <ff         (c)  Extended  to  promiaBoiy  notefl 
En^and,  L.  B.  8  Q.  B.  874.  by  statate  :  8  ft  4  Anne  c  8  (in 

(h)  Cp  Sarigny,  Obi.  §  62.  Key.  Stat.)  sb.  1-3. 

p  2 
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(ii)  The  proof  of  ownership  is  then  facilitated  by  prescribing 
a  mode  of  transfer  which  makes  the  instrument  itself  an  authentic 
record  of  the  successive  transfers :  this  is  the  case  with  instru- 
ments transferable  by  indorsement. 

(iii)  Finally  this  proof  is  dispensed  with  by  presuming  the 
bona  fide  possessor  of  the  instrument  to  be  the  true  owner  :  this 
is  the  case  with  instruments  transferable  by  delivery,  which  are 
negotiable  in  the  fullest  sense  of  the  word. 

Nejfotiable      The  result  is  that  the  contract  is  completely  embodied  («)  for 

ments.  Pe-  ^  practical  purposes  in  the  instrument  which  is  the  symbol  of 

culiar  and  the  contract ;   and  both  the  right  under  the  contract  and  the 

riffhtTof^    property  ^  ^h®  instrument  are  trcated  in  a  manner  quit4^  at 

honafide     variance  with  the  general  principles  of  contract  and  ownership. 

0   ^^'        -yy-g  gjyg  references  to  a  few  passages  where  specimens  will  be 

found  of  the  positive  terms  in   which  the   privileges  of   bona 

fide  holders  of  negotiable  instruments   have  been  repeatedly 

asserted  by  the  highest  judicial  authority  {b). 

The  narrower  doctrine  which  for  a  time  prevailed,  requiring  a 
certain  measure  of  caution  on  the  part  of  the  holder,  is  now  com- 
pletely exploded.  Nothing  short  of  actual  knowledge  of  the  facts 
affecting  his  transferor's  title  will  defeat  the  holder's  right  (r). 

^loreover  there  is  no  discrepance  between  common  law  and 
c<iuity  in  this  matter.  Equity  has  interfered  in  certain  cases  of 
forgery  and  fraud  to  restrain  negotiation ;  but  at  law  no  title  to 
sue  on  the  instniment  can  be  made  through  a  forgery  (r/) ;  and 
*'  the  cases  of  fraud  where  a  bill  has  been  oixlered  to  bo  given 
up  are  confined  to  those  where  the  possession,  but  for  the 
fraud,  would  be  that  of  the  plaintiff  in  equity"  (c).  The 
rights  of  bona  fide  holders  for  value  are  as  fully  protected  in 
equity  as  at  common  law,  and  against  such  a  holder  equity 
will  not  interfere  (/). 

(a)   "  Verkorperung  der  Obliga-  17  C.  B.  161, 175,  25  L.  J.  C.  P.  88. 

tion,"  Savigny.  (d)  The   bona  fide  holder  of  an 

(6)  See  per  Byles,  J.  Sxcan  v.  N,  B,  instniment  with  a  forged  indorte- 

Australasian  Co.  in  Ex.  Ch.  2  H.  &  ment  may  be  exposed  to  consider- 

C.  184,  31  L.  J.  Ex.  425  ;  per  Lord  able  hardship.  SeeBobbeUy.Pitdett, 

Campbell,  Brandao  v.  Bamett,  12  1  Ex.  D.  868. 

CI.  &  F.  105 ;  opinion  of  Supreme  (c)  Jones  v.  Lane^  3  Y.  &  C.  Ex. 

Court,  U.  S.  deUvered  by  Stoiy,  J.  in  Eq.  281,  298. 

Swift  V.  Tysw,  16  Peters  1,  16.  (/)  Thiedcmann  v.  Gofdschmidt,  1 

(c)  Goodman  v.  ffarveify  4  A.  &  E.  D.  F.  J.  4. 
876,  Raphatl  v.  Banl-  of  Englandj 
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The  most  frequent  examples  of  nogotiablo  mstruments  arc  bills  QwditieB 
of  exchai^  and  promissory  notes.  Their  exceptional  qualities  SmWcHto- 
aie  concisely  stated  in  the  recent  case  of  Crondi  v.  CMVtt  Fonrit^r  itninientB* 

'/  Eiirjlaiul  {a)  which  has  been  already  referred  to  : —  ^„  In 

Crouch  r. 
*'  Bills  of  exchange  and  promissory  notes,  whether  payable  to  order  CrMit 

or  to  bearer,  are  by  the  law  merchant  negotiable  in  both  senses  of  the  Fonder. 

word.    The  person  who,  by  a  genuine  indorsement,  or,  where  it  is 

payable  to  bearer,  by  a  delivery,  becomes  holder,  may  sae  in  his  own 

name  on  the  contract,  and  if  he  is  a  bona  fide  holder  for  value  he  has 

a  good  title  notwithstanding  any  defect  of  title  in  the  party  (whether 

indorser  or  deliverer)  from  whom  be  took  it." 

We  may  here  notice  the  positions  contained  in  the  judgment 
of  the  Court,  which  in  fact  show  the  limits  beyond  which  the 
specialUaw  of  English  negotiable  instruments  cannot  be  extended. 

1.  It  is  extremely  doubtful  whether  the  seal  of  a  corporation 
can  be  treated  as  equivalent  to  signature  for  the  purpose  of 
making  an  instrument  under  it  negotiable  at  common  law  {h), 

2.  A  bond  containing  a  contract  not  merely  to  pay  the  prin- 
cipal but  to  cause  the  bonds  to  be  drawn  for  payment  in  a  spe- 
cified manner  cannot  be  negotiable,  since  it  violates  the  general 
rule  that  the  contract  to  pay  must  be  unconditional.  (It  must 
also  be  a  contract  to  pay  money  or  to  deliver  another  negotiable 
security  representing  money  (c)  :  therefore  a  promise  in  writing 
to  deliver  1000  tons  of  iron  to  the  bearer  is  not  negotiable  and 
gives  no  right  of  action  to  the  possessor)  {d), 

3.  Mere  private  agreement  or  paiiicular  custom  cannot  bo 
admitted  as  part  of  the  law  merchant  so  as  to  introduce  new 
kinds  of  negotiable  instruments.     But  the  fact  that  a  unlverml 


(a)  L.  R  8  Q.  B.  374. 

(6)  But  if  a  corpontion  is  ex- 
preasly  enabled  by  statute  to  issae 
promisBory  notes  under  seal  they 
may  be  sued  on  as  ordinary  pro* 
mjfisoiy  notes  :  SUirh  v.  HighgaU 
Archway  Co.  5  Taunt.  792,  xnd  in 
any  case  the  addition  of  the  seal 
will  not  prevent  tax  instrument  from 
being  a  good  bill  or  note  if  it  is 
also  signed  by  an  agent  or  agents  for 
the  company  so  that  it  would  be 
good  wi&out  the  seal,  which  may 
perhaps  be  regarded  as  an  ear-mark 
or  memorandum  noAde  by  the  com- 
pany or  its  agents  for  their  own 
convenience:  9eeIlalfordY,Cameron*t 


Codlbrooh,  rfc,  Co,  16  Q.  B.  442,  20 
L.  J.  Q.  B.  160,  Agg9  v.  NieJioison, 
1  H.  &  N.  165,  26  L.  J.  Ex.  348, 
Balfour  v.  Fmat,  4  C.  R  N.  S.  601, 
28  L.  J.  C.  P.  170,  Dutton  v.  Marth, 
L.  B.  6  Q.  B.  361. 

(c)  Ooodmn  v.  JiobarU,  Ex.  Ch., 
L.  R  10  Ex.  337,  in  H.  L-  1  App. 
Ca.  476. 

id)  Dixon  v.  BovUl,  8  Macq.  1, 
and  see  Byles  on  Bills,  Ch.  7.  Such 
a  contract  may  however  be  made 
assignable  free  from  equities  :  Mer- 
chant  Banking  Co.  of  London  v. 
Phoenix  Beutmer  Sted  Co.  5  Cb.  D. 
205. 
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mercantile  usage  is  modem  is  no  reason  against  its  being  judici- 
ally recognized  as  part  of  the  law  merchant.  The  notion  that 
general  usage  is  insufficient  merely  because  it  is  not  ancient  is 
founded  on  the  erroneous  assumption  that  the  law  merchant  is 
to  be  treated  as  fixed  and  invariable  (a). 

The  bonds  of  foreign  governments  issued  abroad  and  treated 
in  the  English  market  as  negotiable  instruments  are  recognized 
as  such  by  law  (&).  So  is  the  provisional  scrip  issued  in  England 
by  the  agent  of  a  foreign  government  as  preparatory  to  givinj^ 
definitive  bonds  (c).  Such  bonds  or  scrip,  and  other  foreign 
instruments  negotiable  by  the  law  of  the  country  where  they 
are  made,  may  be  recognized  as  negotiable  by  our  Courts  though 
they  do  not  satisfy  aU  the  conditions  of  an  English  negotiable 
instrument  (d), 

Negoti-  From  what  was  said  in  Goodmin  v.  Rohurts  (e)  in  the  House 

LtoppeL^  of  Lords  it  seems  that  where  the  holder  of  an  instniment  pur- 
porting on  the  face  of  it  to  be  negotiable,  and  in  fact  usually 
dealt  with  as  such,  intrusts  it  to  a  broker  or  agent  who  deals 
with  it  in  the  market  where  such  usage  prevails,  he  is  estopped 
from  denying  its  negotiable  quality  as  against  any  one  who  in 
good  faith  and  for  value  takes  it  from  such  broker  or  agent. 


How  in- 


It  is  also  to  be  observed  that  an  instrument  which  has  been 


ma!y"o^fl©  negotiable  may  cease  to  be  so  in  various  ways,  namely — 
to  be  nego-      Payment  by  the  person  ultimately  liable  {/), 
®'  Restrictive  indorsement  (</). 

Crossing  with  the  words  "  not  negotiable,"  under  the  Crossed 
Cheques  Act  1876,  39  &  40  Vict.  c.  81.  A  person  taking  a 
cheque  so  crossed  has  not  and  cannot  give  a  better  title  than 
the  person  from  whom  he  took  it :  s.  12. 

To  a  certain  extent,  in  the  case  of  bills  payable  to  order, 
indorsement  when  overdue,  which  makes  the  indorsee's  rights 
subject  to  what  are  called  equities  attaching  to  the  bill  itself, 
c.r/.  an  agreement  between  the  original  parties  to  tlio  bill  that  in 


(a)  Qoodwin  v.  RobartSy  supra, 
overmling  Crouch  v.  CrCdit  Fonci<-r 
on  this  point ;  RumbaU  v.  Metropo- 
litan Bank,  2  Q.  B.  D.  194. 

(6)  Gorgitr  v.  MtevOle,  3  B.  &  C.  45. 

(c)  Goodwin  v.  RoharU,  L.  R.  10 
Ex.  76,  offd.  in  Ex.  Ch.  ib.  837,  in 
H.  L.  1  Am>.  Ca.  476. 

(rf)  See  Vroxick  v.  Credit  Poncicr, 


L.  R  8  Q.  B.  at  pp.  384-5  ;  Goodwin 
V.  Robarts,  1  App.  Ca.  at  pp.  494-5. 

(c)  1  App.  Ca.  486,  489,  493,  497. 

(/)  Lazarus  v.  Coioie,  3  Q.  B.  464. 
As  to  the  possibility  of  suing  on  a 
bill  after  it  has  been  paid  by  some 
other  person,  see  Cook  v.  Li*ter,  13 
C.  B.  N.  S.  594,  82  L.  J.  C.  P.  121. 

{9)  1  Sm.  L.  C.  479. 
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certain  events  the  acceptor  shall  not  he  hehl  liahlf,  hwt  not  t) 
collateral  equities  such  as  set-off  (n). 

It  has  hero  heen  our  hiLsiness  only  to  note  in  a  very  general 
way  how  the  law  of  negotiahle  infltmments  oversteps  the  ordinary 
law  of  contract,  and  within  what  limits  it  is  applied.  It  seems 
therefore  unadvisahle  to  enter  further  upon  the  special  charac- 
teristics of  the  contracts  involved  in  such  instruments ;  but  it 
may  not  be  useless  to  annex  references  to  some  modem  cases  in 
which  the  nature  of  the  contracts  undertaken  in  a  bill  of  ex- 
change by  the  drawer,  acceptor,  and  indorsers  respectively,  has 
heen  judicially  defined  or  discussed  {h) :  the  bill  of  exchange 
being  that  type  of  negotiable  instrument  which  is  most  frequent, 
most  important,  and  most  fully  developed. 

We  have  purposely  left  to  the  last  the  consideration  of  certain  Trwisferof 
important  classes  of  contracts  which  may  be  roughly  described  ^^J^ 
as  involving  the  transfer  of  duties  as  well  as  of  righta     Tliis  dutiea  m 
happens  in  the  cases  riffht«* 

(A)  Of  transferable  shares  in  partnerships  and  companies.         trans- 

(B)  Of  obligations  (c)  attached  to  ownerships  or  interests  in 
property. 

A.  The  contract  of  partnership  generally  involves  personal  (A.)  Part- 
confidence,  and  is  therefore  of  a  strictly  personal  character.   But,  shareH^n 
as  Mr.  Justice  Lindley  tells  us,  "  if  partners  choose  to  agree  that  ordinary 
any  of  them  shall  be  at  liberty  to  introduce  any  other  person  JhiM  tmd 
into  the  partnership,  there  is  no  reason  why  they  should  not;  nor  «nin«>r. 
why,  having  so  agreed,  they  should  not  be  bound  by  the  agree-  companiai 
ment "  (<rT),     At  common  law  the  number  of  persons  engaged  in  ™*y  ^ 
a  contract  of  partnership  does  not  make  any  difference  in  the  transfer- 
nature  or  validity  of  the  contract ;  hence  it  follows  that  if  in  a  *^^®  ** 
partnership  of  two  or  three  the  share  of  a  partner  may  1x5  trans-  law. 
ferred  on  terms  agreed  on  by  the  original  partners,  there  is 
nothing  at  common  Law  to  prevent  the  same  arrangement  from 
being  made  in  the  case  of  a  larger  partnership,  however  nu- 
merous the  members  may  be ;  in  other  words,  unincorporated 

(a)  See   Ex  parU  Swtn,  6  Eq.  Denton  v.  Peters,  L.  R  5  Q.  B.  475, 

344,  359,  where  the  authorities  are  477. 

fUscngaed.  (c)  We  use  the  word  here  in  its 

(6)  As   to  contracts  of  acceptor  wide   sense   so    as   to   denote    the 

and  drawer,  see  JaiM$  v.  Broadhurst,  benefit  or  burden  of  a  contract,  or 

9  C.  B.  173,  181,  Lebd  v.  Tucker,  both,  according  to  the  nature  of  the 

li.  Bw  3  Q.  B.  77,  84.    As  to  the  case, 

contract  of  an  indorser,  ib.  at  p.  S3,  (d)  Lindley,  1.  719. 
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companies  with  transferable  shares  are  not  unlawful  at  common 
law.  This  is  worked  out  by  Mr.  Justice  Lindley  in  another 
part  of  his  book,  where  he  shows  ]>y  an  ingenious  and  con- 
vincing analysis  that  such  a  conclusion  is  demanded  by  principle, 
and  by  an  examination  of  decided  cases  that  it  is  consistent 
with  authority  (a).  "  Tliose  who  form  such  partnerships,  [i.e. 
partnerships  whether  small  or  large  in  which  shares  are  trans- 
ferable] and  those  who  join  them  after  they  are  formed,  assent 
to  become  partners  with  any  one  who  is  willing  to  comply  with 
certain  conditions  "  (b). 

But  no  At  first  sight  this  may  seem  to  involve  the  anomaly  of  a 

"°*toict'*  floating  contract  between  all  the  members  of  the  partnership  for 
and  no  rvtal  the  time  being,  who  by  the  nature  of  the  case  are  unascertained 
r*^  ttSl  persons  when  we  look  to  any  future  time  (c).  It  is  somewhat 
curious  that  this  line  of  objection  does  not  appear  to  haye  been 
distinctly  taken  in  any  of  the  cases  in  which  the  legality  of 
such  undertakings  was  discussed :  the  history  of  the  Bubble  Act 
and  the  decisions  on  it  rather  goes  to  show  that  it  was  not  sup- 
posed that  the  kind  of  partnership  contracts  forbidden  by  that 
Act  might  be  already  invalid  at  common  law  on  such  grounds  as 
here  suggested.  However  there  is  really  no  need  to  assume  any 
special  exception  from  the  ordinary  rules  of  contract,  and  there- 
fore no  ground  of  objection.  In  addition  to  Mr.  Justice 
Lindley's  reasons  another  has  been  given  by  Lord  Westbury, 
which  is  very  differently  expressed,  but  is  consistent  enough  with 
them  and  may  be  taken  as  supplemental  to  them.  Tlie  transfer 
of  a  share  in  a  partnership  at  common  law  is  strictly  not  the 
transfer  of  the  outgoing  partner's  contract  to  the  incoming 
partner,  but  the  formation  of  a  new  contract.  "  By  the  ordinary 
law  of  partnersliip  as  it  existed  previously  to"  the  Companies 
Acts  "  a  partner  could  not  transfer  to  another  person  his  share 
in  the  partnership.  Even  if  he  attempted  to  do  so  with  the 
consent  of  the  other  partners,  it  would  not  be  a  transfer  of  his 
share,  it  would  in  effect  be  the  creation  of  a  new  partnership*'  (d). 
This  therefore  is  to  be  added  to  the  cases  in  which  we  have 
already  found  apparent  anomalies  to  vanish  on  closer  examination. 

Practical        Notwithstanding  the  theoretical  legality  of  unincorporated 

(a)  Lindley,  1.  196-201.  Josephs  v.  PeJnr,  3  B  *  C.  689,  643 

(6)  Jb.  1.  719.  (d)  Wel>b  v.  Whifiin,  L.  R  6  H.  L. 

(f)  Cp.  per    Abbott,    C.    J.   in      711,727. 
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companies^  there  does  not  appear  to  be  any  very  satinfactory  diffioaliiM 
way  of  enforcing  either  the  claims  of  the  company  against  an  ^"Sf"^* 
individual  member  (a),  or  those  of  an  individual  member  against  oomMiilat 
the  company  (h).    But  the  power  of  forming  such  companies  is  ^2n?  **' 
30  much  cut  short  by  the  Companies  Act  1862,  which  renders  ^Mrt  from 
(with  a  few  exceptions)  unincorporate<l  and  unprivileged  (r)  *'*""P'*^" 
partnerships  of  more  than  twenty  (d)  persons  positively  illegal^  vidooB  of 
that  questions  of  this  kind  are  not  likely  to  have  much  practical  9^**°^ 
importance  in  future.     In  like  manner  the  transfer  of  shares  in 
companies  as  weU  as  their  original  formation  is  almost  entirely 
governed  by  modem  statutes. 

P.  Obligations  ex  eontraciu  attached  t3  ownership  or  interests  ObUga- 
in  property  are  of  several  kinds.     With  r^ard  to  those  attached  ^Sdiadto 
to  estates  and  interests  in  land,  which   alone  offer  any  great  property, 
matter  for  observation,  the  discussion  of  them  in  detail  is  usually 
and  conveniently  treated  as  belonging  to  the  law  of  real  property. 
We  shall  have  to  dwell  on  them  however  so  far  as  to  point  out 
the  existence  of  a  real  conflict  between  common  law  and  equity 
as  to  the  right  way  of  dealing  with  burdens  imposed  on  the  use 
of  land  by  contract 

A  general  statement  in  a  summary  form  will  serve  both  to 
shorten  our  subsequent  remarks  and  to  make  them  better  under- 
stood. 


Obligations  attaohed  to  ownsbship  and  intsbbsts  in      Genena 

FBOPEBTT.  ]5«^    - 

L  Goods.  **"~^- 

A  contract  cannot  be  annexed  to  goods  so  as  to  follow  the  property 
in  the  goods  eith&r  at  C.  L.  (e)  or  in  Equity  (/). 

By  statute  18  &  19  Vict.  c.  Ill  the  indorsement  of  a  bill  of  lading 
operates  as  a  legal  transfer  of  the  contract,  if  and  whenever  by  the 
law  merchant  it  operates  as  a  transfer  of  the  property  in  the  goods. 


(a)  We  hftve  seen  {tuprtL,  p.  199) 
that  they  cannot  empower  an  officer 
to  8oe  cm  behalf  of  the  aaeociation. 

{b)  See  Lyon  v.  Hatfnet,  5  "hL  k 
Gr.  504,  Lindley  2.  929. 

{c)  i,e,  sach  ae  but  for  the  Act 
woold  have  been  mere  partnenhipe 
at  common  law. 

(d)  Ten  in  the  caee  of  bankhig  : 
Companies  Act  1862,  b.  4,  see 
liDcQey,  1.  170,  203  ;  as  to  transfer 


of  ihares,  ib,  721-727  ;  •«  to  termi- 
nation of  ■haieholders'  liability,  ib, 
476-481. 

{e)  8rd  resolution  in  8peneer*t  ca. 
1  Sm.  L.  C.  60 ;  Splidi  v.  BawUi,  10 
East  279.  Leake  on  Contracts,  624. 
'*  In  general  contracts  do  not  by  the 
law  of  England  ran  with  goods  "  : 
Bhickbnm  on  Sale,  276. 

(/)  De  Mattoi  v.  Cfibmn,  4  De  6. 
k  J.  276,  295. 
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IL  Land  (a). 

a*  Relations  between  landlord  and  tenant  on  a  deniipe. 

Burden : 


of  lessee's  covenants 


of  lessor's  covcnanta 

Benefit : 
of  lessee's  covenants 


As  to  an  existing  thing  parcel 
of  the  demise,  assignees  are  bound 
whether  named  or  not 

As  to  something  to  be  newly 
made  on  the  pi-emises,  assignees 
are  bound  only  if  named  (6). 

runs  with  the  reversion. 
(32  Hen.  8.  c.  34.) 


runs  with  the  reversion. 
(32  Hen.  8.  c.  34.) 

But  the  stat.  applies  only  to  demises  under  seal  (c),  and  includes 
(by  construction  in  Spencer^s  ca.)  only  such  covenants  as  touch  and 
concern  the  thing  d^etni^ed  (d), 

of  lessor's  covenants  runs  with  the  tenancy. 

Note, 

(i)  The  lessee  may  safely  pay  rent  (e)  to  his  lessor  so  long  as  he  has 
no  notioe  of  any  grant  over  of  the  reversion  :  4  &  6  Anne  c  3  [in 
Rev.  Stat. :  al.  4  Ann.  c  16]  which  is  in  fact  a  declaration  of  the  C.  L.  : 
see  per  Willes,  J.,  L.  R.  5  0.  P.  594. 

(ii)  The  lessee  may  still  be  sued  on  his  express  covenants  (though 
not  in  debt  for  rent)  after  an  assignment  of  the  term  (/). 

(iii)  The  doctrine  concerning  a  reversion  in  a  term  of  years  is  the 
same  as  concerning  a  freehold  reversion  (^). 

P,  Mortgage  debts. 

The  transfer  of  a  mortgage  security  operates  tn  eqxUty  as  a 
transfer  of  the   debt  {h).     Notice  to  the  mortgagor  is  not  needed 


(a)  On  this  generally  see  Dart  V. 
&  P.  2.  764  sqq. ;  3d  Report  of  R  P. 
Commiraion,  bav.  C'onv.  1.  122 
(4th  ed.)  ;  and  above  all  the  notes 
to  Spencer's  ca.  in  1  Sm.  L .  C. :  and 
also  as  to  covenantB  in  leases  the 
notes  to  Thurahy  v.  Plants  1  Wms. 
Saund.  278-281,  299,  305. 

\Jb)  As  to  this  distinction,  see  1 
Sra.  L.  C.  74-77.  Whether  a  cove- 
nant not  to  assign  without  licence 
"  extends  to  a  thing  in  esse  parcel  of 
the  demise,"  so  as  to  bind  assignees 
though  not  named,  qucere :  ib.  76. 

(c)  e.(j.  Smith  v.  Eggington^  L.  R. 
9  C.  P.  145. 

{d)  For  the  meaning  of  this  see 
1  Sm.  L.  C.  72. 


(t)  In  the  case  of  the  lessee's  cove- 
nants other  than  for  payment  of  rent, 
an  assignee  of  the  reversion  is  not 
bound  to  give  notice  of  the  assign- 
ment to  the  lessee  as  a  condition 
precedent  to  enforcing  his  rights : 
Scaltoch  V.  IlaratoH,  1  C.  P.  1). 
106. 

(/)  1  Sm.  L.  C.  77,  1  Wms. 
Saund.  298. 

(g)  1  Sm.  L.  C.  70. 

(h)  This  is  one  of  the  cases  in 
which  the  equitable  transfer  of  a 
debt  is  not  made  =  a  legal  transfer 
by  the  Judicature  Act,  1878.  In 
practice  an  express  assignment  of 
the  debt  is  always  added. 
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to  mike  the  aasignmeat  valid ;  bat  without  such  notice  tlie 
assigaee  is  bound  by  the  state  of  the  accounts  between  mortgagor 
and  mortgagee  (a). 

y.  Kent-charges  and  annuities  imposed  on  land  independently  of 
tenancy  or  occupation  (&). 

An  agreement  to  grant  an  annuity  charged  on   land  implies  an 
agreement  to  give  a  personal  covenant  for  payment  (c) :  but  by  a 
somewhat  curious  distinction  Uie  burden  of  a  covenant  to  pay  a  rent- 
charge  does  719^  ran  with  the  land  charged,  nor  does  the  bunefit  of  it 
run  with  the  rent  {d). 

3.  Other  covenants  not  between  landlord  and  tenant,  relating  to 
land  and  entered  into  with  the  owner  of  it. 

The  benefit  rnos  with  the  covenantee's  estate  so  that  an  assignee 
can  sue  at  common  law.  It  is  immaterial  whether  the  covenantor 
was  the  person  who  conveyed  the  land  to  the  covenantee  or  a 
stranger  (e).  The  usual  vendor's  covenants  for  title  come  under 
this  head. 

c.  The  like  covenants  entered  into  by  the  owner. 

The  burden  of  such  covenants  appears  on  the  whole  not  to  run 
with  the  land  in  any  case  at  common  law  (/).  But  where  a  right 
or  easement  affecting  land — ^such  as  a  right  to  get  minerals  free  from 
the  ordinary  duty  of  not  letting  down  the  surface — ^is  g^nted  sub- 
ject to  the  duty  of  paying  compensation  for  damage  done  to  the 
land  by  the  exercise  of  the  right,  there  the  duty  of  paying  compensa- 
tion runs  at  law  with  the  benefit  of  the  grant  Here,  however,  the 
correct  view  seems  to  be  that  the  right  itself  is  a  qualified  one^ 
viz.  to  let  down  the  surface,  &c.,  paying  oompenaation  and  not 
otherwise  (g). 

The  burden  does  ran  with  the  land  in  Equity,  i,e,   a  court  of 


(a)  Jarus  V.  Oibbons,  9  Ves.  407, 
411  ;  MaUkewi  v.  Wailwifn,  4  Ves. 
118,  126. 

(6)  These  must  be  regarded  as 
arising  from  contract  (we  do  not 
speak  of  rents  or  Bervices  incident 
to  tenure) :  the  treatment  of  rent- 
chutes  in  English  law  as  real  rights 
or  incorporeal  hereditaments  seems 
arbitrary.  For  a  real  right  is  the 
power  of  exerdaing  some  limited 
part  of  the  rights  of  ownership,  and 
is  quite  distinct  from  the  right  to 
receive  a  fixed  payment  without  the 
immediate  power  of  doing  any  act  of 
ownership  on  the  property  on  which 
the  payment  Is  secured. 

(c)  Bovxr  V.  Cooper,  2  Ha.  408. 

(d)  1  YTms.  Saimd.  303,  1  Sm. 


L.  C.  77. 

(c)  Contra  Sugd.  V.  ft  P.  584-5. 
But  see  1  8m.  L.  C.  80,  Dart  778, 
Dav.  Conr.  1.  137.  The  cases  from 
the  Year  Books  relied  on  by  Lord 
St  Leonards  {Pakenham*8  ca.  H.  42 
E.  3.  3,  pi.  14,  Uome'i  ca.  M.  2  II. 
4.  6,  pL  25)  seem  to  show  only  that 
it  was  once  thought  doubtful  whether 
the  assignee  comd  sue  without  being 
also  hnr  of  the  original  covenantee. 
See  also  11  Amer.  Law  liev.  058, 
659. 

(/)  3rd  report  of  R  P.  Commis. 
doners,  in  1  Dav.  Conv.  Contra 
Cooke  V.  ChUcoUj  3  Ch.  D.  694. 

(g)  Atpden  v.  Seddon  (C.  A.),  1 
Ex.  D.  496,  509. 
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equity  will  enforce  the  covenant  against  assignees  who  have  actual 
or  constructive  (a)  notice  of  it :  and  when  the  covenant  is  for  the 
benefit  of  other  land  (as  in  practice  is  commonly  the  case)  the 
benefit  generally  though  not  always  runs  with  that  other  laud. 

Explanation,  Let  us  call  the  land  on  the  use  of  which  a  restriction 
is  imposed  by  covenant  the  quasi-servient  tenement,  and  the  laud 
for  whose  benefit  it  is  imposed  the  quasi-dominant  tenement.  Now 
restrictive  covenants  may  l>e  entered  into 

(1)  By  a  vendor  as  to  the  use  of  other  land  retained  or  simul- 
taneously sold,  for  the  benefit  of  the  laud  sold  by  him  : 

In  this  case  the  burden  nms  with  the  quasi-servient  tenement 
and  the  benefit  also  runs  with  the  quasi-dominant  tenement. 

(2)  By  a  purchaser  as  to  the  use  of  the  land  purchased  by  him, 
for  the  benefit  of  other  land  retained  or  simultaneously  sold  by  the 
vendor : 

In  this  case  the  burden  runs  with  the  quasi* servient  tenement, 
and  the  benefit  may  run  with  the  quasi-dominant  tenement  when 
such  is  the  intention  of  the  parties,  and  especially  when  a  portion 
of  land  is  divided  into  several  tenements  and  dealt  with  according 
to  a  prescribed  plan  (6). 

All  these  rights  and  liabilities  being  purely  equitable  are  like  all 
other  equitable  rights  and  liabilities  subject  to  the  rule  that  purchase 
for  value  without  notice  is  an  absolute  defence. 


Further  '^^^  ^^Y  points  which  seem  to  call  for  more  notice  here  arc 

remarks :    the  doctrines  as  to  bills  of  ] 

of  lading.    ^  ^  *^®  ^^®  ^^  ^^^^  (^^  *)• 


remarks :    the  doctrines  as  to  bills  of  lading  (I)  and  restrictive  covenants 
as  to  bills 


As  to  (I)  it  is  to  be  borne  in  mind  that  bills  of  lading  are  not 
properly  negotiable  instruments,  though  they  may  be  called  so 
"  ill  a  limited  sense  as  against  stoppage  m  transitu  only  "  (c). 
As  far  as  the  law  merchant  goes  the  bill  of  lading  only  repre- 
sents the  goods,  and  does  not  enable  any  one  who  gets  it  into 
his  hands  to  give  a  better  title  than  his  own  to  a  transferee ; 
"the  transfer  of  the  symbol  does  not  operate  more  than  a 
transfer  of  what  is  represented  "  (d).  And  the  whole  effect  of 
the  statute  is  to  attach  the  rights  and  liabilities  of  the  shipjxir's 
contract  not  to  the  symbol,  but  to  the  property  in  the  goods 


(a)  WiUon  v.  HaH,  1  Ch.  468.  (c)    Per    Willes,    J.   Fuentes  v. 

(6)  KeaUa  v.  Lyon,  i  Ch.  218  and  Montis,  L.  B.  8  C.  P.  at  p.  276. 
other  cases  there  oonsiderecL    Ifar"  (cQ  Qurney  v.  Behrend^  8  £.  &  B. 

rison  V.  Good,  11  Eq.  388.  622,  638,  23  L.  J.  Q.  B.  265. 
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themselves  (n)  :  the  right  to  sue  on  the  contract  contained  in 
the  hill  of  lading  is  made  to  "  follow  the  property  in  the  goods 
therein  specified  ;  that  is  to  say,  the  legal  title  to  the  goods  as 
against  the  indorser  "  (/;). 

As  to  (11.  e)  we  have  to  explain  the  discrepance  between  Am  to  bar- 
common  law  and  equity,  which  is  a  real  and  serious  one.     The  ~*"    tT** 
theory  of  the  common  law  is  to  the  following  effect     The  normal  rnDning 
operation  of  a  contract,  as  we  have  already  had  occasion  to  say,  J^j  ^v  ' 
is  to  limit  or  cut  short  in  some  way  the  contracting  party's  flict  be- 
control  over  his  own  actions.     Amon*'  other  kinds  of  actions  *^*®°CJ^- 

**  and  equity 

the  exercise  of  rights  of  ownership  over  a  particular  |K)rtion  of  on  this. 
property  may  be  thus  limited.  So  far  then  an  owner  "  may  2^*"**"* 
bind  himself  by  [personal]  covenant  to  allow  any  right  he  pleases  question  at 
over  his  property  '*  (r)  or  to  deal  with  it  in  any  way  not  unlawful  ^ 
or  against  public  policy  {(t).  But  if  it  be  sought  to  annex  such 
an  obligation  to  the  property  itself,  this  is  prima  facie  a  consider- 
able departure  from  the  ordinary  rules  of  contract,  and  to  1x3 
justified  only  by  clear  convenience.  How  then  does  the  matter 
stand  in  this  respect  ?  An  obligation  attached  to  property  in 
this  manner  ceases  to  bo  only  a  burden  on  the  freedom  of  the 
contracting  party's  individual  action,  and  becomes  practically  a 
burden  on  the  freedom  of  ownership.  Now  the  extent  to 
which  the  law  regards  such  burdens  as  convenient  is  already 
defined.  Certain  well-known  kinds  of  permanent  burdens  are 
imposed  by  law,  or  may  be  imposed  by  the  act  of  the  owner, 
on  the  use  of  land,  for  the  permanent  benefit  of  other  land  : 
these,  and  these  only,  are  recognized  as  being  necessary  for  the 
ordinary  convenience  of  mankind,  and  new  kinds  cannot  Ijc 
admitted.  And  this  principle,  it  may  be  observed,  is  not 
peculiar  to  the  law  of  England  (r).  Easements  and  other  real 
rights  in  re  aJiena  cannot  therefore  be  extended  at  the  arbitrary 
discretion  of   private  owners  :    "  it  is  not  comjjetent  for  an 


(a)  Fox  T.  NoU,  6  H.  &  N.  630,  owner  to  let  all  his  land  Ue  waste  ; 

636,   30   L.  J.    Ex.  259  ;  Smurthr  but  a  covenant  to  do  bo  would  pro- 

vsaiu  V.  WaJdra,  11  C.  B.  N.  S.  842,  bably  be  invalid. 

850,  81  L.  J.  C.  P.  214.  (e)  Cp.  Savigny  ObL  1.  7  :  and 

(6)  Thi  Freedom^  L.  R  3  P.  C.  for  a  singular  coincidence  in  detail 

594,  599.  I>.  8.  3.  de  serv.  praed.  rust.  5§  1, 

(€)  UiU  V.  Tupper,  2  H.  ft  C.  121,  6  ^.  =  Clayton  v.  Corhy,  6  Q.  B. 

127,  32  L.  J.  Ex.  217.  415,  14  L.  J.  Q.  B.  364. 

{d)  It  is  not  unlawful  for  a  land- 
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owner  of  land  to  render  it  subject  to  a  new  species  of  burden  at 
liis  fancy  or  caprice  "  (a).  Still  less,  of  course,  is  it  competent 
for  people  to  create  new  kinds  of  tenure  or  to  attach  to  pro- 
perty incidents  hitherto  unknown  to  the  law.  But  if  it  is  not 
convenient  or  allowable  that  these  things  should  be  done 
directly  in  the  form  of  unheard  of  easements  or  the  like, 
neither  can  we  hold  it  convenient  or  allowable  that  they  should 
be  done  indirectly  in  the  form  of  obligations  created  by  contract 
but  annexed  to  ownership.  If  the  burden  of  restrictive 
covenants  is  to  run  with  land,  people  can  practically  create  new 
easements  and  new  kinds  of  tenure  to  an  indefinite  extent. 
Such  appears  to  be  the  view  of  legal  policy  on  which  tho 
common  law  doctrine  rests ;  we  say  of  legal  policy,  for  it 
would  be  a  great  mistake  to  treat  the  matter  as  one  of  merely 
technical  distinctions. 

In  Equity,  On  the  other  hand  the  Court  of  Chancery  has  treated  the 
(question  differently,  looking  not  so  much  at  general  policy  as  at 
individual  rights.  An  owner  of  land  has  bound  himself  by 
contract  to  limit  his  use  of  that  land  in  a  particular  manner : 
why  should  his  successors  in  title  not  be  bound  also,  save  in  the 
case  of  a  purchase  for  value  without  notice  of  the  restriction  ] 
It  is  no  hardship  on  them ;  for  those  who  buy  the  land  subject 
to  the  restriction  will  pay  so  much  the  less,  and  the  intention  of 
the  parties  would  be  frustrated  if  contracts  of  this  kind  were 
considered  merely  personal  The  history  of  the  doctrine  is 
somewhat  curious.  Lord  Brougham  adopted  and  enforced  what 
we  have  called  the  common  law  theory  in  an  elaborate  judgment 
which  seems  to  have  been  intended  to  settle  the  question  (b). 
But  this  judgment,  though  treated  as  an  authority  in  courts  of 
law  (c),  has  never  been  followed  in  courts  of  equity.  After 
being  disregarded  in  two  reported  cases  (d)  it  was  overruled  by 


(a)    Per   Martin,  B.  NvltaU  v.  J,  ib.  12  C.  B.  N.  a  111. 

BraceweU,  L.  R.  2  Ex.  10  ;  for  tlie  (6)  Keppd  v.  Bailey,  2  M.  &  K 

C.  L.  prindplea  generally  see  Ack-  527. 

r(n/d  V.  5wi«V10  C-  ^- 1^^»  ^^  ^'  ^'  (^)  ^*^^  ^-  ^^PP^f  2  H.  &  C.  121, 

C.  P.  316  ;  Bailey  v.  Stephens,  12  82  L.  J.  Ex.  217. 

C.  B.  N.  S.  91,  31  L.  J.  C.  P.  226.  {d)   Whatnvan  v.  Qibton,  9  Sim. 

Rights  of  this  kind  are  to  be  care-  196  (1838) ;  Mann  v.  StephniSy  15 

fully  distinguished  from  those  created  Sim.  877  {lSi6)  i  Keppel  y.  Bailey 

by  grants  in  gross  :  see  per  Willes  was  in  1834. 
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Lord  Cottenham  in  Tidk  v.  Moxliay  (a),  now  the  leading  case 
on  the  subject.  The  most  important  of  the  recent  cases  are 
Ketites  V.  Lyon  {h)  (where  the  authorities  are  collected)  and 
Harrison  v.  Good  (c).  This  last  decided  that  when  a  vendor 
sells  land  in  building  lots  and  takes  restrictive  covenants  in 
identical  terms  from  the  several  purchasers,  neither  reserving 
any  interest  nor  entering  into  any  covenant  himself,  this  will 
enable  the  owner  for  the  time  being  of  one  lot  under  the  title 
thus  created  to  enforce  the  covenant  in  e(juity  against  the  owner 
of  another  lot :  nor  can  the  vendor  release  the  covenant  to  any 
purchaser  or  his  successors  in  title  without  the  consent  of  all 
the  rest.  Thua  the  practical  result  is  that  a  great  variety  of 
restrictions  on  the  use  of  land  which  could  not  be  imposed  by 
\vay  of  easement  or  the  like  may  be  imposed  by  way  of  covenant 
for  an  indefinite  length  of  time,  purchases  for  value  without 
notice  of  the  restriction  being  obviously  not  probable  events. 
So  far  as  courts  of  equity  have  omitted  to  consider  whether  such 
a  residt  is  consistent  with  the  general  principles  of  the  law 
concerning  the  tenure  and  enjojrment  of  property,  perhaps  it 
may  be  said  that  the  view  they  have  taken  ia  really  the  more 
technical  of  the  two. 

According  to  the  doctrine  of  equity,  the  intention  of  the  The  qnw- 
parties  is  to  fix  an  obligation  to  deal  with  the  land  in  a  particular  ^^i*  ** 
manner  not  merely  on  the  original  contracting  party,  but  on  of  policy 
his  successors  in  title  :  then  why  not  give  effect  to  that  inten-  *****  **'  ^^* 
tion  ?     The  common  law  doctrine  admits  that  such  is  the  in- 
tention, but  refuses  to  give  effect  to  it  because  it  tends  to  multiply 
undue  restrictions  on  the  freedom  of  ownership,  in  contravention 
of  the  general  spirit  of  the  law  (rZ).     But  the  real  question  in- 
volved in  this  conflict  is  in  truth  of  an  economic  rather  than  a 
legal  kind  :  namely  whether  it  is  or  is  not  desirable  that  private 
persons  should  have  the  power  of  dedicating  land  to  be  used  in 
a  particular  way  for  an  indefinite  time.      Such  questions  of 
public  economy  cannot  be  adequately  dealt  with  by  means  of  the 


(a)  2  Ph»  774.    See  per  Fiy,  J.  nantard,  4  Ch.  D.  718. 

iiiXuikerv./>mntf,7ClLi>.atp.235.  (cQ  See  the  obvenations  of  the 

(6)  4  Ch.  218.  Court    of    Ex.   Ch.  in  DenneU  v, 

{e)   11  £q.   838,    dist  Maier   v.  Atherton,  L.  R.  7  Q.  K  325. 
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rules  of  ordinary  private  law  concerning  ownership  and  contract, 
and  we  need  not  be  surprised  if  the  purely  legal  discussion  of 
them  fails  to  give  satisfactory  results  (o). 


APPENDIX  A.  (See  p.  192  above.) 

As  to  Parties  to  Actions  on  Contracts  made  tcith  Agents. 

A  person  who  contracts  or  professes  to  contract  on  behalf  of  a 
principal  may  be  in  any  one  of  the  following  positions  : 

1.  Agent  having  authority  (whether  at  the  time  or  by  suljse- 
quent  ratification)  to  bind  his  principal. 

(A)  known  to  be  an  agent 
(a)  for  a  principal  named 
(13)  for  a  principal  not  named. 

(B)  not  known  to  be  an  agent  (6). 

2.  Holding  himself  out  as  agent,  but  not  having  authority  to 
bind  his  principal. 

(A)  where  a  principal  is  named 

(a)  who  might  be  bound,  but   does   not  in   fact 

authorize  or  ratify  the  contract 
(13)  who  in  law  cannot  be  bound. 

(B)  where  the  alleged  principal  is  not  named. 


{a)  It  is  worth  while  to  note  that 
even  if  Equity  had  not  refused  to 
follow  the  law  on  this  subject,  the 
sort  of  restrictions  in  question  might 
still  be  effectually  created  with 
little  more  trouble  than  at  present 
For  instance  when  it  was  desired 
to  impose  such  restrictions  on  a 
sale  of  land  in  lots,  long  leases  at 
nominal  rents  might  be  substituted 
for  conveyances  in  fee  simple.  The 
restrictive  covenants  would  then 
run  with  the  reversion  at  law  by 
the  Stat,  of  Hen.  8,  and  provision 
might  be  made  for  lessees  enforcing 
them  against  one  another  in  the 
name  of  the  reversioner.  On  the 
other  hand  it  is  conceived  that  in 
the  actual  state  of  the  law  courts 


of  equity  have  by  no  means 
abandoned  a  discretion,  which  per- 
haps may  yet  be  exercised  with 
advantage,  of  refusing  to  enforce 
restrictive  covenants  when  by  lapse 
of  time  or  change  of  circumstanoes 
they  have  become  obsolete,  vexa- 
tious, or  useless.  Cp.  J)ui€  of 
Bedford  v.  Tnatees  of  BritUh 
Mtaeum,  2  M.  &  K.  552. 

(A)  Since  the  cases  of  Colder  v. 
Dobdl,  Fleet  v.  Murton,  and  HutcKin- 
son  V.  Tatham  (see  following  notes) 
it  may  perhaps  be  consideo^  that 
the  true  leading  dirtinctlon  is  whe- 
ther the  agent  is  Imown  to  be  an 
agent  or  not,  rather  than  whether 
the  principal  is  named  or  not. 


mi» 
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<itmt 


1.  In  all  cases  where  there  is  an  agent  dealing  on  liehalf  of  a  1.  Agent 

real  principal,  the  intention  of  the  parties  determines  whether  j^p^„/ 
the  agent,  or  the  principal,  or  hoth,  are  to  he  liable  on  the  con-  dpaL 

tract  and  entitled  to  enforce  it.     The  question  is  to  whom  credit 

was  really  given  (a).    And  the  general  rules  laid  down  on  the 

subject  furnish  only  provisional  answers,  which  may  be  displaced 

(subject  to  the  rules  as  to  admissibility  of  evidence)  by  proof  of 

a  contrary  intention. 


A.  When  the  agent  is  known  to  be  an  agent,  a  contract  is 
made,  and  knowingly  made,  by  the  other  party  with  the  princi{)al, 
on  which  the  principal  is  the  proper  person  to  sue  and  bo  sued. 

And  when  the  principal  is  named  at  the  time,  then  there  is 
prima  facie  no  contract  with  the  agent :  but  when  the  princii)al 
is  not  named,  then  prima  facte  the  agent,  though  known  to  be 
an  agent,  does  bind  himself  personally,  since  the  other  party  is 
not  presumed  to  give  credit  exclusively  to  an  unknown  prin- 
cipal (b). 

But  when  the  agent  would  not  prima  facie  be  a  contracting 
party  in  person  he  may  become  so  in  various  ways.  Thus  he  is 
personally  liable  if  he  expressly  undertakes  to  be  so  (c) :  such  an 
undertaking  may  be  inferred  from  the  general  construction  of  aeon- 
tract  in  writing,  and  is  always  inferred  when  the  agent  contracts 
in  his  own  name  without  qualification  (d\  though  the  principal  is 
not  the  lees  also  liable,  whether  named  at  the  time  or  not  (e),  or 


A  Known 
to  be  an 

agent:  con 
tract  with 
princi(»Al 
ab  initio, 
a.  Prioci- 
pal  nanifid: 
agent 

prima  facie 
does  not 
contract 
in  penon. 
/3.  Princi- 
pal not 
named  : 
agent 

prima  facie 
does  ooU' 
tract  in 
person. 

Evidence 
of  contrary 
intention 
(a.. 


(a)  Story  on  Agency,  §§  279,  sqq. 
288.  ThomBon  t.  Davenportf  2  Sm. 
L.  C.  864,  sqq.  ;  Colder  y.  IhbeU, 
L,  R.  6  C.  P.  486. 

(6)  Bat  one  who  deals  with  an 
agent  known  to  be  snch  cannot  set 
off  against  the  principal's  dalm  a 
debt  doe  to  him  from  the  agent.  If 
be  has  employed  an  agent  on  his 
own  part,  that  agent's  knowledge  is 
for  this  purpose  treated  as  the  em- 
ployer's own  :  and  this. even  though 
the  knowledge  was  not  acquired  in 
the  oonrse  of  the  parUcnlar  employ- 
ment :  Dreuer  y.  Norwood,  Ex.  Gh., 
17  C.  B.  N.  a  466,  84  L.  J.  C.  P. 
48.  levg.  iw  a  14  C.  K  N.  S.  574, 
82  Lu  J.  O.  P.  201.  The  Indian 
Contoact  Act  has  followed  the  view 
of  the  0.  P.  in  preference  to  that  of 
the  Ex.  Ch.      See  a.      229.    i^nd  per- 


haps the  question  may  deserve  to  be 
reconsidered  if  it  ever  comes  before 
a  court  of  last  resort. 

(c)  Story  on  Agency,  §  269. 
Smith,  Merc.  Law,  158. 

(d)  See  FairUe  v.  Fenian,  L.  R 
5  Ex.  169,  Paice  v.  Walier,  ib.  178. 
The  latter  case,  however,  goes  too 
far  ;  see  note  (/)  next  p. 

(e)  Higsrins  v.  Senior,  8  M.  &  W. 
884 :  the  law  there  laid  down  goes 
to  superadd  the  liability  of  the 
agent,  not  to  take  away  that  of  the 
principal,  Colder  v.  iSobdl,  L.  K  6 
O.  P.  486.  As  to  when  directors  of 
companies  are  personally  liable  on 
documents  signed  by  them,  see 
Lfaidley,  1.  864,  and  in  addition  to 
authorities  there  collected,  DtUton 
V,  Marsh,  L.  R.  6  Q.  B.  861. 
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if  he  himself  has  an  interest  in  the  suhject-matter  of  the  contract, 
as  in  the  case  of  an  auctioneer  (a).  And  when  the  agent  is 
dealing  in  goods  for  a  merchant  resident  abroad,  it  is  held  on 
the  ground  of  mercantile  usage  and  convenience  that  without 
eyidence  of  express  authority  to  that  effect  the  commission  agent 
cannot  pledge  his  foreign  constituent's  credit,  and  therefore  con- 
Technical  tracts  in  person  (b).  When  a  deed  is  executed  hy  an  agent 
d^"f  ^  ®^^^  ^^*  purports  to  be  the  deed  of  the  agent  and  not  of  the 
agent  principal,  then  the  principal  cannot  sue  or  be  sued  upon  it  at 
law,  by  reason  of  the  technical  rule  that  those  persons  only  can 
sue  or  be  sued  upon  an  indenture  who  are  named  or  described 
in  it  as  parties  (c).  And  it  is  also  held  in  equity  that  a  party 
who  takes  a  deed  under  seal  from  an  agent  in  the  agent's  own 
name  elects  to  charge  the  agent  alone  (il),  A  similar  rule  has 
been  supposed  to  exist  as  to  negotiable  instruments :  but  modem 
decisions  seem  to  show  that  when  an  agent  is  in  a  position  to 
accept  bUls  so  a^  to  bind  his  principal,  the  principal  is  liable 
though  the  agent  signs  not  in  the  principal's  name  but  in  his 
own,  or,  it  would  appear,  in  any  other  name.  It  is  the  same  as 
if  the  principal  had  signed  a  wrong  name  with  his  own  hand  (e). 

Evidence  Again,  an  agent  who  would  otherwise  be  liable  on  the  contract 
L^^on^  made  by  him  may  exempt  himself  from  liability  by  contracting 
OS)*  in  such  a  form  as  makes  it  appear  on  the  face  of  the  contract 

that  he  is  contracting  as  agent  only  and  not  for  himself  as  prin- 
cipal (/) :  but  even  then  he  may  be  treated  as  a  contracting 
party  and  personally  bound  as  well  as  his  principal  by   the 


(a)  2  Sm.  L.  G.  899.  Ab  to  an 
auctioneer's  personal  liability  for 
non- delivery  to  a  purchaser  of  ffoods 
bought  at  the  auction,  Woclfe  t. 
Borne,  2  Q.  B.  D.  855. 

(b)  Armttrong  v.  Stokes,  Ti.  R.  7  Q. 
B.  598,  605.  Ace.  SUnnger  AcUen- 
OeaeUickafi  v.  Cflaye,  L.  R.  8  Q.  B. 
818,  diowing  that  the  foreign  prin- 
cipal cannot  sue  on  the  oontraot : 
Button  V.  Btdloch,  ib.  881,  affirmed 
in  Ex.  Ch.  9  Q.  B.  572,  that  he 
cannot  be  sued. 

(c)  Lord  Southampton  v.  Brown, 
6  B.  &  C.  718 ;  Beekkam  v.  Drake, 
9  1d,kW.  at  p.  95. 

(<0  Pickerings  daim,  6  Ch.  525. 
(e)  lAndus  ▼.  BradweU,  5  C,  B. 
583,  17  L.  J.  C.  P.  128.    Cp.  Ed- 


munds V.  Buskdl,  L.  R.  1  Q.  B.  97. 
(/ )  Words  in  the  body  of  a  docu- 
ment which  amount  to  a  personal 
contract  by  the  agent  are  not  de- 
prived of  tiieir  emst  by  a  qualified 
signature  :  Lennard  v.  Robinsom,  5 
E.  ft  B.  125,  24  L.  J.  Q.  B.  275  ; 
and  the  description  of  him  as  agent 
in  the  body  of  the  document  may 
under  roeioial  curcnmstances  not 
be  enough  to  make  him  safe,  Paiee 
v.  Waliser,  L.  B.  5  Ex.  178 ;  see 
the  remarlcs  on  that  ease  in  Oadd 
y.  Boughton  (C.  A.)  1  Ex.  D.  867, 
which  decides  that  a  oontraot  **  on 
account  of**  a  named  principal 
conclusively  discbaiges  the  agwii. 
Paies  V.  WaBoer  is  neatly  but  aol 
quite  overruled. 
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custom  of  the  particular  trade  in  which  he  is  dealinj^  (a).  Or 
he  may  limit  his  liability  by  special  stipulations,  ejj,  when  a 
charter-party  is  executed  by  an  agent  for  an  unnamed  freighter, 
and  the  agent's  signature  is  unqualified,  but  the  charter-party 
contains  a  clause  providing  that  the  agent's  responsibility  shall 
cease  as  soon  as  the  cargo  is  shipped  (b). 

It  is  also  a  rule  that  an  agent  for  a  government  is  not  person- 
ally a  party  to  a  contract  made  by  him  on  behalf  of  such  govern- 
ment by  reason  merely  of  having  made  the  contract  in  his  own 
name  (c).  In  some  cases  the  agent,  though  prima  facie  not  a 
party  to  the  contract  as  agent,  can  yet  sue  or  be  sued  as  principal 
on  a  contract  which  he  has  made  as  agent  These  will  be  men- 
tioned under  another  head  of  this  subject  (d). 

Where  an  undertaking  is  given  in  general  terms,  no  promise 
being  named,  to  a  person  who  obviously  cannot  be  a  principal  in 
the  matter,  it  may  be  inferred  as  a  fact  from  the  circumstances 
that  some  other  person  interested  is  the  real  unnamed  principal, 
and  such  person  may  recover  on  the  contract  (e). 

B.  When  a  party  contracts  with  an  agent  whom  he  does  not  b.  Agent 
know  to  be  an  agent,  the  undisclosed  principal  is  generally  ??1^**'^ 
bound  by  the  contract  and  entitled  to  enforce  it,  as  well  as  the  agent, 
agent  with  whom  the  contract  is  made  in  the  first  instane«  (/).  ^"^"J^^ 

But  the  limitations  of  this  rule  are  important.     In  the  first  oontnct 
place,  it  does  not  apply  where  an  agent  for  an  undisclosed  prin-  ^^f*' 
cipal  contracts  in  such  terms  as  import  that  he  is  the  real  and  dosed 
only  principal     There  the  principal  cannot  afterwards  sue  on  PJ^dpaL 
the  contract  (g).     Much  less,  of  course,  could  he  do  so  if  the  tions. 
nature  of  the  contract  itself  (for  instance,  partnership)  were 
inconsistent  with  a  principal  unknown  at  the  time  taking  the 


(a)  Humfrey  v.  DaUj  7  E  ft  B. 
266,  K  B.  ft  E.  1004,  26  L.  J.  Q. 
K  1S7 ;  Flea  v.  MwrUm,  L.  B.  7 
Q.  R  126,  129;  Hutchinton  y. 
TathMn,  L.  B.  8  C.  P.  482.  On 
tlie  geiiflcal  qneBfeion  of  the  oon- 
gtmction  of  cmtracts  made  by 
broken  for  their  prindpalB  see 
Stmihwdl  ▼.  Bawdiich  (C.  A.)  1 
C.  P.  D.  S74. 

(6)  OffUtby  Y.  TgUmoi,  E.  B.  ft 
E.  930,  27  L.  J.  Q.  B  856 ;  Omrr 
y.  Jackwn,  7  Ex.  882. 

(c)  MaebetUk  v.  ffaldimand,  1  T. 


R.  172,  cp.  ib.  674  ;  Cfidley  v.  Lord 
Palmertion,  8  Bro.  ft  Bing.  275  ; 
Story  on  Agenej,  §  802,  aqq. 

(d)  Infra,  pp.  234,  235. 

{e)  Weidner  v.  HoggeU,  1  C.  P.  D. 
588. 

(/)  The  mle  is  not  exduded  by  the 
contract  being  in  writing  (not  under 
teal)  and  signed  by  the  agent  in  hia 
own  name :  Bediam  v.  Drake,  9 
M.  ft  W.  at  p.  91. 

ig)  HumhU  v.  Hunter,  12  Q.  B 
810, 17  L.  J.  Q.  B.  350. 

Q  2 
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limita- 
tions  of 
the  mle 
when  it 
applies. 
As  to 
rights  of 
principal. 


place  of  the  apparent  contracting  party.  Likewise,  ''if  the 
principal  represents  the  agent  as  principal  he  is  hound  hy  that 
representation.  So  if  he  stands  hy  and  allows  a  third  person 
innocently  to  treat  with  the  agent  as  principal  he  cannot  after- 
wards turn  round  and  sue  him  in  his  own  name  "  (a). 

Again,  in  the  cases  to  which  the  rule  does  apply,  the  rights  of 
hoth  the  undisclosed  principal  and  the  other  contracting  party 
are  qualified  as  follows  : 

The  principal  "  must  take  the  contract  suhject  to  all  equities 
in  the  same  way  as  if  the  agent  were  the  sole  principal "  (b). 
Accordingly  if  the  principal  sues  on  the  contract  the  other  party 
may  avail  himself  of  any  defence  which  would  have  heen  good 
against  the  agent  (c) :  thus  a  purchaser  of  goods  through  a 
factor  may  set  off  a  claim  against  the  factor  in  an  action  hy  the 
factor's  principal  for  the  price  of  the  goods  (d).  "Where  a 
contract  is  made  hy  an  agent  for  an  undisclosed  principal,  the 
principal  may  enforce  performance  of  it,  subject  to  this  qualifi- 
cation, tJicU  the  peraon  who  deals  with  the  agent  shall  he  pid  in 
the  same  jyosition  as  if  he  had  heen  deeding  with  the  real  principal^ 
and  consequently  he  is  to  have  the  same  right  of  set-off  which 
he  would  have  had  against  the  agent "  (e).  And  his  claim  to  he 
allowed  such  set-off  is  not  effectually  met  by  the  reply  that  when 
he  dealt  with  the  agent  he  had  the  means  of  knowing  that  he  was 
only  an  agent.  The  existence  of  means  of  knowledge  is  not 
material  except  as  evidence  of  actual  knowledge  (/). 


(a)  Ferrand  y.  BUchofftheim,  4 
C.  B.  N.  S.  710,  716,  27  L.  J.  C.  P. 
802. 

(6)  Story  on  Agency,  §  420  ;  per 
Parke,  B.  Beckkam  v.  Drokej  9  M. 
k  W.  at  p.  08. 

(c)  If  the  agent  Bues  in  his  own 
name  the  other  party  cannot  set 
off  a  debt  due  from  the  principal 
whom  he  has  in  the  meantime  dls- 
oovered,  there  being  no  mutual  debt 
witUn  the  statute  of  set-off  :  hherg 
v.  Bawdeoy  8  Ex.  862.  Under  the 
new  practice,  however,  he  can  make 
the  principal  a  party  to  the  action 
by  counter-claim  ana  have  the  whole 
matter  disposed  of.  See  the  Judi- 
cature Act,  1878,  s.  24,  sub-a.  8,  and 
the  Rules  of  the  Supreme  Court, 
Order  XIX.,  r.  3,  and  Order  XXII., 


rr.  6-10. 

(d)  Rabone  v.  WiUiamg,  7  T.  R 
860,  n. ;  Sims  v.  Bond,  6  fi.  &  Ad. 
898.  Per  Cur.,  Itberg  ▼.  Bofoden, 
8  Ex.  at  p.  869.  It  does  oot  matter 
whether  the  factor  is  or  is  not 
actually  authorised  by  his  principal 
to  sell  in  his  own  name  without 
disclosing  the  agency  :  Bk  parU 
Dixon,  4  Ch.  D.  188. 

(e)  Per  WiUes,  J.  Drunr  ▼.  Nor- 
wood, 14  G.  B.  N.  S.  674,  688,  82 
L.  J.  C.  P.  201,  206.  The  reversal 
of  this  case  in  the  Ex.  Ch.  17  0.  B. 
N.  S.  466,  84  L.  J.  C.  P.  48,  does 
not  affect  thb  statement  of  the 
general  law. 

( f)  Borriet  v.  Imperial  OUonwn 
Bank,  L.  B  9  0.  P.  38. 
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And  conveisely  the  right  of  the  other  contracting  party  to  Ai  to 
hold  the  principal  liahle  is  subject  to  the  (jualiKcation  that  the  ^  othar 
state  of  the  account  between  the  i^rincipal  and  the  agent  roust  pviy. 
not  be  altered  to  the  prejudice  of  the  princit>aL    This  doctrine, 
originally  laid  down  in  a  dictum  of  Lord  Tenterden  (a),  has  been 
adhered  to  by  a  late  decision  of  the  Court  of  Queen's  Itench,  w)io 
held  that  the  principal  is  not  liable  if  he  has  in  good  faith  paid 
the  agent  at  a  time  when  the  other  party  still  gave  credit  to  the 
agent  and  knew  of  no  one  else  (b). 

Again,  the  other  party  may  choose  to  give  credit  to  the  agent 
exclusively  after  discovering  the  principal,  and  in  that  case  he 
cannot  afterwards  hold  the  principal  liable ;  and  statements  or 
conduct  of  the  party  which  lead  the  principal  to  believe  that  the 
agent  only  will  be  held  liable,  and  on  the  faith  of  which  the 
principal  acts,  will  have  the  same  result  (c).  And  though  the 
party  may  elect  to  sue  the  principal,  yet  he  must  make  such 
election  within  a  reasonable  time  after  discovering  him  {(I), 
When  it  is  said  that  he  has  a  right  of  election,  this  means  that 
he  may  sue  either  the  principal  or  the  agent,  or  may  commence 
proceedings  against  both,  but  may  only  sue  one  of  them  to 
judgment;  and  a  judgment  obtained  against  one,  though  un- 
satisfied, is  a  bar  to  an  action  against  the  other.  It  was 
decided  in  PriesUy  v.  Fernic  (e)  that  such  is  the  rule  as  to 
principal  and  agent  in  general,  and  that  there  is  no  exception 
in  the  case  of  shipowner  and  freighter,  which  was  the  case 
before  the  Court. 

The  mere  commencement  of  proceedings  against  the  agent  or 
his  estate  after  the  principal  is  discovered,  although  it  may 
possibly  be  evidence  of  an  election  to  charge  the  agent  only,  does 
not  amount  to  an  election  in  point  of  law  (/). 


(a)  Tkam»on  ▼.  Daven/portj  2  Sm. 
L.  C.  at  p.  371. 

(6)  Arvutrony  v.  Stoka,  L.  R.  7 
Q.  R  598,  diflflenting  hx>m  the 
opinioa  (though  perhaps  not  from 
the.actoal  d^ision)  of  the  judges 
of  the  Coart  of  Exchequer  in  Heald 
y.  Kmwortkff,  10  Ex.  739. 

{e)  Sioiy  on  Agency,  §§  279, 
288,  291 ;  HonfaU  v.  Faunatroy, 
10  &  &  C.  755 ;  but  the  piincipiil 


is  not  discharged  unless  he  has 
actually  dealt  with  the  agent  on  the 
faith  of  the  other  party's  conduct  so 
as  to  change  his  position  :  WyaU  v, 
Haiford,  3  East  147. 

{d)  STneikurst  V.  MitcheU^  1  E.  ft 
E.  622, 28  L.  J.  Q.  B.  241. 

(«)  8  H.  &  C.  977,  988.  34  L.  J. 
Ex.  173  ;  cp.  L.  K.  6  C.  P.  499. 

(/)  Ourtu  V.  Wiliiamton,  L.  R  10 
Q.  B.  57. 
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2.  Pro-       X   2.  We  have  now  to  point  out  the  results  which  follow  when 
agent  not    ^  ^^^^  professes  to  make  a  contract  as  agent,  but  is  in  truth  not 
having       an  agent,  that  is,  has  no  responsible  principal 
*     o    y*       ^rg  jjj^y  py^  Q^^  q£  consideration  all  cases  in  which  the  pro- 
fessed agent  is  on  the  face  of  the  contract  personally  bound  as 
well  as  his  pretended  principal :  for  his  own  contract  cannot  be 
the  less  valid  because  the  contract  he  professed  at  the  same  time 
to  make  for  another  has  no  effect.     But  when  the  contract  is 
not  by  its  form  or  otherwise  such  as  would  of  itself  make  the 
professed  agent  a  party  to  it,  there  are  several  distinctions  to  be 
observed. 

A.  Princi-      A.  First,  let  us  take  the  cases  where  a  principal  is  named, 
pftl  named. 

The  other  party  prima  facie  enters  into  the  contract  on  the 

faith  of  that  principal's  credit.      But  credit  cannot  be  presumed 

to  be  given  except  to  a  party  who  is  capable  of  being  bound  by 

the  contract :  hence  it  is  material  whether  the  alleged  principal 

is  one  who  might  authorize  or  ratify  the  contract,  but  does  not, 

or  is  one  who  could  not  possibly  do  so. 

o.  Who  a.  The   more   frequent   case   is  where  the   party  named  as 

might  be  ..■,.  ,         ••••i  •ii 

zesponsi-     prmcipal  is  one  who  might  be  responsible. 

hie*  It  is  now  settled  law  that,  subject  to  the  qualifications  which 

will  appear,  the  pretended  agent  has  not  in  that  case  either  the 

rights  or  the  liabilities  of  a  principal  on  the  contract. 

Profeesed        First,  as  to  his   rights.      In   Blckerton  v.  Burrdl  (a)   the 

agent  can-  plaintiff  had  signed  a  memorandum  of  purchase  at  an  auction  as 

not  8ue  on 

the  con-      agent  for  a  named  principal.    Afterwards  he  sued  in  his  own  name 

^?^         to  recover  the  deposit  then  paid  from  the  auctioneer,  and  offered 

V.  Barren  evidence  that  he  was  really  a  principal  in  the  transaction.      But 

he  was  non-suited  at  the  trial,  and  this  was  upheld  by  the  fuU 

Court.      It  was   laid   down   (per  Lord   Ellenborough,    C.  J., 

Bayley,  Abbott,  and  Holroyd,  J  J.,  concurring)  tliat  "where  a 

man  assigns  himself  as  agent  to  a  person  named,  the  law  will 

not  allow  him  to  shift  his  position,  declaring  himself  principal 

and  the  other  a  creature  of  straw    ...     A  man  who  has 


(a)  5  M.  &  S.  883. 
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dealt  with  another  as  agent  (a)  is  not  at  liberty  to  retract  that 
character  toithfiui  notire  and  to  turn   round  and  sue   in   the 
character  of  principal.     The  plaintiff  misled  the  defendant  and 
was  bound  to  undeceive  him  before  brining  an  action."    This 
leaves  it  doubtful  what  would  have  been  the  precise  effect  of  the 
plaintiff  giving  notice  of  his  real  position  before  suing :  but  the 
modem  cases  seem  to  show  that  it  would  onlj  have  put  the 
defendant  to  his  election  to  treat  the  contract  as  a  subsisting 
contract  between  himself  and  the  plaintiff  or  to  repudiate  it  at 
once.     Before  we  come  to  these  it  must  be  mentioned  that  there  Contra  in 
is  a  reported  case  in  equity  which  appears  to  be  directly  opposed  ^Iuowm  r. 
to  Biekerton  v.  BurrelL     This  is  Fellowet  v.  Lortl  Choydyr  (6).  Lord  Gwv- 
The  facts  were  shortly  these.     Lord  Gwydyr  was  entitled  as  ^ '  ** 
Deputy  Great  Chamberlain  to  the  decorations  used  in  West- 
minster Hall  at  the  coronation  of  George  IV.     He  sold  these 
to  the  plaintiff  Fellowes,  who  re-sold  them  to  the  defendant 
Page  at  an  advanced  price,  but  professed  to  be  selling  as  the 
agent  of  Lord  Gwydyr,  and  signed  the  agreement  for  sale  in 
that    character.       Fellowes,    being    unable    to    procure    Lord 
GwydyVs  consent  to  his  name  being  used  in  an  action,  sued 
Page  in  his  own  name  in  equity  for  a  balance  due  on  the  agree- 
ment   It  was  argued  for  the  defendant  that  he  had  been  misled 
''as  to  a  most  important  ingredient  in  the  contract,  as  to  the 
person,  namely,  with  whom  he  had  really  contracted  **  {c).    And 
moreover  it   is   difficult,  for  other  reasons  mentioned  in  the 
argument  (c),  to   see  what  equity  the  plaintiff'  had  except  on 
some  notion  that  there  must  always  be  a  remedy  in  equity  when 
there  appears  to  be  none  at  law.      However  it  was  held  by  Sir 
John  Leach,  Y.-C,  and  by  Lord  Lyndhurst  on  nvpeal,  that  Page 
could  not  resist  the  performance  of  the  contract  u  ithout  showing 
that  he  had  been  actually  prejudiced  by  having  it  concealed 
jbt>m  him  that  Fellowes  was  the  real  principal.    It  is  submitted 
that  this  decision  is  contrary  to  the  principles  laid  down  in 
Biekerton  v.  Burrdl  and  the  other  cases  to  be  presently  cited ; 
that  there  is  no  intelligible  reason  for  any  distinction  between 
law  and  equity  on  a  question  of  contract  or  no  contract ;  and 

{a)  1.C  for  a  named  and  rapon-  (6)  1  Sim.  68, 1  Rum.  k  M.  83. 

dble  prbicipal.  (c)  1  Rum.  &  M.  at  p.  85,  88. 
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that  consequently   Fdlotoes  v.  Lord   Gwydyr   cannot  now  be 
regarded  as  law  {a). 

Raynerr.  The  doctrine  under  consideration  was  further  defined  in 
Rayner  v.  Grote  (b).  There  the  plaintiff  sued  to  recover  a 
balance  due  upon  the  sale  by  him  to  the  defendants  of  a 
quantity  of  soda  ash  according  to  a  bought  note  in  this  form : — 
"I  have  this  day  bought  from  you  the  following  goods  from 
J.  ^  71  Johnson — 50  tons  soda  ash,  .  .  .  J.  H.  Rayner." 
It  was  proved  that  the  plaintiff  was  the  real  owner  of  the  goods, 
and  13  tons  out  of  the  50  had  been  delivered  to  the  defendants 
and  accepted  by  them  at  a  time  when  there  was  strong  evidence 
to  show  that  they  knew  the  plaintiff  to  be  the  real  principal. 
The  law  was  stated  as  follows  (c)  : — 

'*In  many  such  cases  [viz,  where  the  contract  is  whoUy  iiDperformed] 
such  as  for  instance  the  case  of  contracts  in  which  the  skill  or  solvency 
of  the  person  who  is  named  as  the  principal  may  reasonably  be  con- 
sidered as  a  material  ingredient  in  the  contract,  it  is  clear  that  the 
agent  cannot  then  show  himself  to  be  the  re&l  principal  and  sae  in 
his  own  name  ;  and  perhaps  it  may  be  fairly  urged  that  this,  in  all 
executory  contracts,  if  wholly  unperformed,  or  if  partly  performed 
without  the  knowledge  of  who  is  the  real  principal,  may  be  the 
general  rule." 

But  here  part  performance  had  been  accepted  by  the  defen- 
dants with  full  knowledge  that  the  plaintiff  was  the  real  principal, 
'  and  it  was  therefore  considered  that  the  plaintiff  was  entitled  to 
recover. 

Nor  can  Next,  as  to  the  pretended  agent's  liability.     It  was  at  one 

fef»^  time  thought  that  an  f^ent  for  a  named  principal  who  turned 

agent  be  out  to  have  no  authority  might  be  sued  as  a  principal  on  the 

contract  contract  {d).    But  it  has  been  determined  that  he  is  not  liable  on 

Implied  the  contract  itself  (e).      He  is  liable  however  on  an  implied 

ofauth<^    warranty  of  his  authority  to  bind   his  principal.      This  was 
rity. 


(a)  It  may  be  that  the  decision 
was  right  on  the  facta,  on  the  ground 
that  Page  oontinaed  to  act  under 
the  contract  after  knowing  the  true 
state  of  things  (as  was  said  in  azgu- 
ment  for  the  plaintiff,  1  Buss.  & 
M.  88),  which  would  bring  the  case 
within  Rayner  v.  QroUf  15  M.  & 
W.  859 ;  but  this  is  not  mentioned 


in  the  judgments. 

{h)  15  M.  &  VV.  359. 

(c)  Per  Cur.  at  p.  865  ;  and  see 
the  remarks  on  Bidceiian  v.  Bvrrdlj 
ad  fin, 

id)  Cp.  Pothier,  ObL  §  75. 

(e)  Lewis  v.  NichoUon,  18  Q.  B. 
508,  21  L.  J.  Q.  B.  811. 
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decided  in  Collen  v.  Wright  (a),  and  has  been  foUowed  in 
several  later  cases  (b),  T  lie  pretended  agent  is  also  generally 
liable  to  an  action  in  tort  (e).  A  somewhat  similar  doctrine  of 
implied  warranty  has  been  acted  on  in  the  case  of  the  contract 
to  marry.  A  person  who  promises  marriage  also  promises  or 
warrants  that  he  is  legally  capable  of  marrying,  and  is  therefore 
not  the  less  liable  for  a  breach  of  promise  though  it  may  be 
questionable  whether  the  actual  promise  to  marry  was  not 
unlawful  ((f).  However  this  warranty  was  treated  as  an 
int^ral  part  of  the  principal  contract,  and  no  special  reference 
to  it  in  pleading  was  even  suggested. 

/3.  The  rules  last  stated  are  applicable  only  where  the  alleged  3*  Allmd 
principal  was  ascertained  and  existing  at  the  time  the  contract  ^h£^]^^ 
was  made,  and  might  have  been  in  fact  principal  not  be 

Here  the  doctrine   of  ratification  is  important      When  a  JT^™. 
principal  is  named  or  described,  but  is  not  capable  of  authorizing  f««ea 
the  contract  so  as  to  be  bound  by  it  at  the  time,  there  can  be  no  ^^  ^ 
binding  ratification :  for  **  ratification  must  be  by  an  existing  pri]iolp«L 
person  on  whose  behalf  a  contract  might  have  been  made  at  the 
time  "  (c). 

There  fall  under  this  head  contracts  entered  into  by  professed 

agents  on  behalf  of    wholly  fictitious  persons,   or  uncertain 

persons  or  sets  of  persons  with  whom  no  contract  can  be  made 

by  the  description  given,  persons  in  existence  but  incapable  of 

contracting,  and  lastly  (which  is  in  practice  the  most  important 


{a)  7  E.  &  B.  301,  26  L.  J.  Q.  B.  {d)  Miavmrd  v.  LUilewood,  5  Ex. 

147  ;  in  Ex.  Oh.  8  E.  &  B.  647,  27      775,  20  L.  J.  Ex.  2 ;  and  this 


L.  J.  Q.  B.  215.  to  be  the  trae  ground  of  the  earlier 

(6)  Rickardaon  v.  WUliammn,  L.  decisions  of  the  Conrt  of  C.  P.  in 

R  6  Q.  K  276  ;  Cherry  y.  Colonial  Wilde  v.  iTorrif,  7  C.  K  999,  18  L. 

BankofAtutnMlia,Ij.U.ZT.C.2i,  J.  G.  P.  297.    Cp.  chsp.  VL  below, 

81.    But  the  representation  of  the  ad  Jin, 

agent  that  he  has  authority  must  be  (e)  Per  WHles,  J.  and  Byles,  J. 

a  representation  of  matter  of  fact  Kdner  v.  Baaeier,  L.  IX.  2  C.  P.  174, 

and  not  of  law  :   BeatUe  t.  Lord  185,  SeoU  v.  Lord  JSbury,  ib.  255, 

Bbmy,  L.  R  7  Ch.  777,  7  H.  L.  267.    When  ratificati<m  is  admitted 

102  ;  Weeka  ▼.  Property  L.  R.  8  C.  P.  the  original    oontraot   is   impoted 

427,  437.      As  to  the  measure  of  ^  by  a  fiction  of  law  to  the  penon 

damages,  Siaumt  v.  PaUkeU^  7  E.  &  ratifying  ;   and  the  fiction  it  not 

B.  568, 26  L.  J.  Q.  B.  195  ;  Spedding  allowed  to  be  extended  bi^^ond  the 

▼.  Netefl,  L.  R  4  0.  P.  212  ;  Godwin  bounds  of  possibility.   The  rule  may 

▼.  Francis,  L.  R  6  C.  P.  295.  be  somewhat  artificial,  but  is  well 

(c)  Jtanddl  ▼.  Tnmen,  18  C.  R  established. 
786,  26  L.  J.  C.  P.  307. 
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case)  proposed  companies  which  have  not  yet  acquired  a  legal 
existence  (a).  Now  when  a  principal  is  named  who  might  have 
authorized  the  contract,  there  is  at  the  time  of  the  contract  a 
possibility  of  his  being  bound  by  subsequent  ratification.  But 
when  the  allied  principal  could  not  have  authorized  the 
contract,  then  it  is  plain  from  the  beginning  tliat  the  contract 
can  have  no  operation  at  all  unless  it  binds  the  professed  agent 
It  is  construed  accordingly  ut  res  magie  valecU  quam  pereat, 
and  he  is  held  to  have  contracted  in  person  (b). 

This  principle  has  been  carried  so  far  that  in  a  case  where 
certain  persons,  churchwardens  and  overseers  of  a  parish, 
covenanted  *  for  themselves  and  for  their  successors,  church- 
wardens and  overseers  of  the  parish,"  and  there  was  an  express 
proviso  that  the  covenant  should  not  bind  the  covenantors 
personally,  but  was  intended  to  bind  the  churchwardens  and 
overseers  of  the  parish  for  the  time  being  as  such  churchwardens, 
&c.,  but  not  otherwise,  it  was  held  that  since  the  funds  of  the 
parish  could  not  be  bound  by  the  instrument  in  the  manner 
intended,  the  effect  of  the  proviso  was  to  make  no  one  liable  on 
the  covenant  at  all,  and  therefore  the  proviso  was  repugnant 
and  void,  and  the  covenantors  were  personally  liable  (c). 

Accordingly  the  proper  course  for  the  other  contracting  party 
is  to  sue  the  agent  as  principal  on  the  contract  itself,  and  he 
need  not  resort  to  the  doctrine  of  implied  warranty  (/i).  And 
as  the  agent  can  be  sued,  so  it  is  apprehended  that,  in  the 
absence  of  fraud,  he  might  sue  on  the  contract  in  his  own  name. 


When 

professed 

Agent  may  as  agent,  but  without  naming  his  principal     He  is  then  (as 


A  slightly  different  case  is  where  a  man  professes  to  contract 


(a)  Kdntr  v.  Baxter,  L.  R.  2  C.  P. 
174,  and  anthoritiee  there  referred 
to  :  Scott  V.  Lord  Ehury,  ib.  265. 
CompanieB  have  in  some  cases  been 
held  in  eqnity  to  be  bonnd  by  the 
agreements  of  their  promoters,  but 
on  gronnds  independent  of  contract. 
See  Lindley,  1.  412-417  ;  p.  188 
above. 

(6)  Kdner  v.  Baxter,  at  pp.  188, 
185. 

(c)  Fumival  ▼.  Ooombet,  5  M.  & 
Or.  786.  But  the  doctrine  of  this 
case  will  certainly  never  be  extended 
(see    WUlianu  v.  Haihaway,  6  Ch. 


D.  544) ;  and  it  may  be  doubted 
whether  it  would  apply  at  all  to  an 
instrument  not  under  seaL  It  is 
clearly  competent  to  the  parties  to 
such  an  instrument  to  make  its 
operation  as  a  contract  conditional 
on  any  event  they  please :  and  in 
such  a  case  as  this  why  mav  they 
not  agree  that  nobody  shall  be  bound 
if  the  principal  cannot  bet  InKelner 
V.  Baxter  oral  evidence  was  offered 
that  such  was  the  intention,  but  was 
rejected  as  contrary  to  the  terms  of 
the  writing  sued  upon. 

{d}  Ktlner  v.  Baxter,  tnpra. 
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said  above)  prima  facM  penonally  liable  in  his  character  of  be  hk  own 
agent  Bat  even  if  the  contract  is  so  framed  as  to  exclude  that  ^?^^ 
liability  (and  therefore  any  correlative  right  to  sue),  he  is  not 
preclnded  from  showing  that  he  himself  is  the  principal  and 
suing  in  that  character.  This  was  decided  in  Schmaltz  v.  Avery  (a). 
The  action  was  on  a  charter-party.  The  charter-party  in  terms 
stated  that  it  was  made  by  Schmaltz  &  Co.  (the  plaintiffs)  as 
agents  for  the  freighters :  it  then  stated  the  terms  of  the  contract, 
and  concluded  in  these  words :  "  This  charter  being  concluded 
on  behalf  of  another  party,  it  is  agreed  that  all  responsibility  on 
the  part  of  G.  Schmaltz  A;  Co.  shall  cease  as  soon  as  the  cargo 
is  shipped."  This  dause  was  not  referred  to  in  the  declaration, 
nor  was  the  character  of  the  plaintiff  as  agent  mentioned,  but 
he  was  treated  as  principal  in  the  contract.  At  the  trial  it  was 
proved  that  the  plaintiff  was  in  point  of  fact  the  real  freighter. 
Before  the  Court  in  banc  the  cases  of  Biekerion  v.  BurreU  and 
Rayner  v.  Cfrote  (see  pp.  231-2  above)  were  relied  on  for  the 
defence,  but  it  was  pointed  out  that  in  those  cases  the  agent 
named  a  principal  on  the  faith  of  whose  personal  credit  the  other 
party  might  have  meant  to  contract.  Here  ''  the  names  of  the 
supposed  freighters  not  being  inserted,  no  inducement  to  enter 
into  the  contract  from  the  supposed  solvency  of  the  freighter  s 
[could]  be  surmised.  .  .  The  plaintiff  might  contract  as  agent  for 
the  freighter,  whoever  the  freighter  might  turn  out  to  be,  and 
might  still  adopt  that  character  of  freighter  himself  if  he  chose." 
(In  a  later  case  in  the  Exchequer  Chamber  (Jb)  there  are  some 
expressions  not  very  consistent  with  this,  but  they  were  by  no 
means  necessary  for  the  decision.  Moreover  Schmaltz  v.  Avery 
was  not  cited.)  And  conversely,  a  man  who  has  contracted  in 
this  form  may  nevertheless  be  sued  on  the  contract  as  his  own 
undisclosed  principal,  if  the  other  party  can  show  that  he  is  in 
truth  the  principal,  but  not  otherwise  (c).  In  the  same  manner 
it  is  open  to  one  of  several  persons  with  whom  a  contract  was 
nominally  made  to  show  that  he  alone  was  the  real  principal,  and 
to  sue  alone  upon  the  contract  accordingly  {d). 


(a)  16  Q.  K  655  (the  statement  of  Q.  R  720. 

the  facte  is  taken  from  the  judgment  {c)  Carr  v.  /adbtim,  7  Ex.  882,  21 

of  the  Conrt^  p.  658) ;  20  L.  J.  Q.  B.  L.  J.  Ex.  187. 

228.  (fi)  8pwT  ▼.  (km^  L.  R.  5  Q.  B. 

(&)  ^narvMia  v.  Brandt,  L.  B.  6  666. 
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Where 
authority 
deter- 
mined  by 
death  of 
principal 
unknown 
to  parties. 
In  present 
state  of 
authority, 
aembU,  no 
one  liable 
on  the 
oontraot. 


There  is  jet  another  exceptional  state  of  things  which  has 
given  rise  to  some  difficulty.  This  is  when  a  person  assumes  to 
contract  as  agent  under  an  authority  which  he  once  had,  but 
which  has  been  determined,  unknown  to  him  and  to  the  other 
party,  by  the  death  of  his  principal.  The  authorities,  so  far  as 
they  have  gone,  decide  that  in  such  a  case  the  principal's  estate 
is  not  bound  (a)  and  that  the  e^ent  is  not  liable  either  in  tort 
or  on  the  contract  itself  {b).  No  case  of  this  kind  has  been 
decided  since  the  doctrine  of  implied  warranty  of  authority  was 
introduced  :  but  the  strong  tendency  of  the  case  last  referred  to, 
as  well  as  the  reason  of  the  thing,  are  against  holding  the  agent 
liable  in  any  way  when  he  has  had  no  means  of  knowing  the 
detennination  of  his  authority.  It  certainly  seems  desirable 
that  either  a  court  of  appeal  or  the  legislature  should  provide 
for  the  contract  being  held  to  bind  the  principal's  estate,  con- 
formably to  the  requirements  of  justice  and  to  other  systems  of 
civilized  law.  This  has  been  done  for  British  India  by  the 
Contract  Act,  1872,  s.  208,  illust  (c).  See  Kent,  Comm.  2. 
646,  D.  46.  3.  de  solut  et  Itber.  32  ;  Poth.  ObL  §  81,  Code  Civ. 
art.  2008,  2009.  The  German  Commercial  Code  (art  54)  even 
enacts  in  general  terms  that  the  agent's  authority  is  not  deter- 
mined by  the  death  of  the  principal. 


Indian 

Contract 

Act 


The  subject-matter  of  the  foregoing  discussion  is  dealt  with 
generally  by  ss.  226-238  of  the  Indian  Contract  Act.  The  rules 
as  to  the  parties  to  a  contract  made  with  an  agent  are  given  in 
s.  280. 

'^  In  the  absence  of  any  contract  to  that  effect  an  agent  cannot 
personally  enforce  contracts  entered  into  by  him  on  behalf  of  hia 
principal,  nor  is  be  personally  bound  by  them. 

Such  a  contract  shall  be  presumed  to  exist  in  the  following 


(1)  Where  the  contract  is  made  by  an  agent  for  the  sale  or 
purdiase  of  goods  for  a  merchant  resident  abroad  ; 

(2)  Where  the  agent  does  not  disclose  the  name  of  his  principal ; 

(3)  Where  the  principal,  though  disclosed,  cannot  be  sued." 


(a)  Bladei  v.  Free,  9  B.  &  C.  167. 

(6)  SmwU  V.  ribery,  10  M.  &  W. 
1.    The  principle  of  implied  war- 
ranty was  suggested  in  the  argu- 


ment but  the  later  form  of  action  on 
such  warranty  had  not  then  been 
thought  of. 
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This  is  based  upon  'Rngliali  law,  but  does  not  exactly  repre- 
sent it,  as  it  omits  to  provide  any  fixed  rule  for  the  treatment  of 
contracts  made  by  an  agent  in  writing.  To  make  it  correspond 
with  English  decLBions,  at  least  since  Fleet  v.  Murtan  (a)  and 
HiitchinBon  v.  Tathavi  ip),  we  should  have  to  replace  sub-s.  2 
by  words  to  this  effect — 

''  Wliere  it  does  not  appear  on  the  face  of  the  contract  that 
the  agent  is  contracting  only  as  agent  for  a  principal." 


APPENDIX  B.  (see  p.  202,  above.) 
Early  Anihoritiea  on  Assignments  of  Chases  in  Action. 

In  Mich.  3  Hen.  lY.  8,  pL  34,  is  a  case  where  a  grantee  of  i.  Oi 
an  annuity  from  the  king  sued  on  it  in  his  own  name.     No  ^^'f'^ 
question  seems  to  have  been  ndsed  of  his  right  to  do  so.  Mdgn- 

In  HiL  37  Hen.  VI.  13,  pi.  3  (already  cited  in  the  chapter  on  »««**  «nlj 
Consideration,  p.  155  above),  it  appears  that  by  the  opinion  of  all  tkm. 
the  justices  an  assignment  of  debts  was  no  consideration  {quid 
pro  quo)  for  a  bond,  forasmuch  as  no  duty  was  thereby  vested 
in  the  assignee  :  and  the  Court  of  Chancery  acted  on  that  opinion 
by  decreeing  the  bond  to  be  delivered  up  :  thus  it  is  clear  that 
the  notion  of  such  an  assignment  being  good  in  equity  though 
not  at  law  had  not  then  arisen.  It  may  be  noted  in  passing 
that  the  case  is  otherwise  interesting,  as  it  shows  pretty  fully 
the  relations  then  existing  between  the  Court  of  Chancery  and 
the  Courts  of  Common  Law. 

In  HiL  21  Ed.  lY.  84,  pi.  38,  the  question  was  raised  whether 
an  annuity  for  life  granted  without  naming  assigns  could  be 
granted  over ;  and  the  dictum  occurs  that  the  right  of  action, 
whether  on  a  bond  or  on  a  simple  contract,  cannot  be  granted  over. 

Mich.  39  Hen.  YI.  26,  pL  36.  If  the  king  grant  a  duty  due 
to  him  from  another,  the  grantee  shaU  have  an  action  in  his  own 
name  :  ''  et  issint  ne  putt  ntd  autre /aire" 

So  Mich.  2  Hen.  VII.  8,  pL   25.      "  Le  Roy  poit  granier 

(a)  L.  R.  7  Q.  B.  129.  (6)  K  R.  8  C.  P.  482. 
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aa  accion  ou  chose  qui  gist  en  cLccwti ;  et  te^lnt  ne  poit  nul  aider 
peraon" 

In  Roll  Abr.  Action  sur  Case,  1.  20,  pL  12,  this  case  is  stated 
to  have  been  decided  in  B.R.,  42  Eliz.,  between  Mowse  and 
Edney,  per  curiam :  A.  is  indebted  to  B.  by  bill  (t.c,  the  now 
obsolete  form  of  bond  called  a  single  bill),  and  B.  to  C.  B. 
assigns  A.'s  bill  to  C.  Forbearance  on  C.*s  part  for  a  certain 
time  is  no  consideration  for  a  promise  by  A.  to  pay  C.  at  the 
end  of  that  time  {s.  v,  contray  ih,  29,  pL  60)  :  for  notwith- 
standing the  assignment  of  the  bill,  the  property  of  the  debt 
remains  in  the  assignor. 

In  none  of  these  cases  is  there  a  single  word  about  main- 
tenance or  public  policy.  On  the  contrary,  it  appears  to  be 
assumed  throughout  that  the  impossibility  of  effectually  as- 
signing a  chose  in  action  is  inherent  by  some  unquestionable 
necessity  in  the  legal  nature  of  thinga  Finally,  in  Termea  de  la 
Ley,  tit.  Ohoae  in  Action^  the  rule  is  briefly  and  positively  stated 
to  this  effect :  Things  in  action  which  are  certain  the  king  may 
grant,  and  the  grantee  have  an  action  for  them  in  his  own  name : 
but  a  common  person  can  make  no  grant  of  a  thing  in  action, 
nor  the  king  himself  of  such  as  are  uncertain.  No  reason  is 
given. 

The  exception  in  favour  of  the  Crown  may  perhaps  be  derived 
from  the  universal  succession  accruing  to  the  Crown  on  forfeitures. 
This  would  naturally  include  rights  of  action,  and  it  is  easy  to 
understand  how  the  practice  of  assigning  over  such  rights  might 
spring  up  without  much  examination  of  its  congruity  with  the 
legal  principles  governing  transactions  between  subjects. 

Before  the  expulsion  of  the  Jews  under  Edward  I.  they  were 
treated  as  a  kind  of  serfs  of  the  Crown  {tayllaUes  au  Roy  cofne 
lee  aooes  serfs  et  a  nvl  autre :  Statutes  of  Jewry,  temp,  incert., 
dated  by  Prynne  3  Ed.  1),  and  the  king  accordingly  claimed 
and  exercised  an  arbitrary  power  of  confiscating,  releasing,  as- 
signing, or  licensing  them  to  assign,  the  debts  due  to  them. 
See  on  this  subject  Y.  B.  33  Ed.  1  (in  Rolls  series),  pp.  xlL,  356, 
and  Prynne's  "  Short  Demurrer  to  the  Jews,"  &c.  (Lond.  1656, 
a  violent  polemic  against  their  re-admission  to  England),  pamm. 

whS^ttie       ^^  ^^  ^  ^®°-  ^^-  ^*'  P^  ^''^  Thomas  Rothewel  sues  J. 
right  of  an  Fewer  for  maintaining  W.  H.  in  an  action  of  detinue  against 
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him,  Bothewel,  for  "  tin  Ijox  ove  charten  et  muniments"  Defence,  ■■■■^""•* 
that  W.  H.  had  granted  to  Fewer  a  rent-charge,  to  which  the  ^^^^  of 
mnnimentB  in  question  related,  and  had  also  granted  to  Fewer  ^^^U" 
the  box  and  the  deeds,  then  being  in  the  poHsesaion  of  Rothewel  in  ^^f. 
to  the  use  of  W.  H.,  wherefore  Fewer  maintained  W.  H.,  ***"*• 
as  he  well  might.  To  this  Faston,  one  of  the  judges,  made 
a  curious  objection  by  way  of  dilemma.  It  was  not 
averred  that  W.  H.  was  the  owner  of  the  deeds,  but  only 
that  Rothewel  had  them  to  his  use ;  and  so  the  property 
of  them  might  have  been  in  a  stranger :  "ei  iggint  ceo/uit  chose 
en  accion  et  issinf  tout  void"  :  the  precise  meaning  of  these 
words  is  not  very  clear,  but  the  general  drift  is  that,  for 
anything  that  appeared,  W.  H.  had  no  assignable  interest  what- 
ever; and  it  looks  as  if  the  strong  expression  tout  void  was 
meant  to  take  a  higher  ground,  distinguishing  between  a  trans- 
action impeachable  for  maintenance  and  one  wholly  ineffectual 
from  the  beginning.  But  if  W.  H.  was  the  true  owner,  Faston 
continued,  then  the  whole  property  of  the  deeds,  &c.,  passed  to 
Fewer,  who  ought  to  have  brought  detinue  in  his  own  name  (a). 
Babington,  C.  J.,  and  Martyn,  J.,  the  other  judges  present^ 
were  of  a  contrary  opinion,  holding  that  any  real  interest  in  the 
matter  made  it  lawful  to  maintain  the  suit  The  attempt  to 
assign  a  chose  in  action  is  here  compared  by  the  counsel  for  the 
plaintiff  to  the  grant  of  a  reversion  without  attornment;  showing 
that  the  personal  character  of  the  relation  was  considered  the 
ground  of  the  rule  in  both  cases. 

In  Mich.  34  Hen.  YL  30,  pi.  15,  Robert  Horn  sued  Stephen 
Foster  for  maintaining  the  administrators  of  one  Francis  in  an 
action  against  him,  R.  Horn :  the  circumstances  being  that  Horn 
was  indebted  to  Francis  by  bond,  and  Francis  being  indebted  to 
Stephen  in  an  equal  sum  assigned  the  debt  and  delivered  the 
bond  to  him,  authorizing  hira,  if  necessary,  to  sue  on  it  in  his 
(Francis')  name,  to  which  Horn  agreed ;  and  now  Francis  had 
died  intestate,  and  Stephen  was  suing  on  the  bond  in  the  name 
of  the  administrators  with  their  consent.  And  this  being  pleaded 
for  the  defendant,  was  held  good.     Frisot,  in  giving  judgment, 

(a)  Another  ai^gument  pat  by  the  rent  and  the  deeds  reUting  to  it, 
plrintiffa  comuel,  though  not  very  yet  he  had  none  in  the  box,  and 
material,  i«  too  qnaint  to  be  passed  therefore  in  respect  of  the  box,  at 
over  :  Whatever  interest  Fewer  all  events,  there  waa  unlawful  main- 
might  have  had  by  the  grant  of  the  tenanoe  on  his  part. 
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compared  the  case  of  the  cegtui  que  uae  of  lands,  whether 
originaUy  or  claiming  by  puichase  through  him  to  whose  uae 
the  feofi^ent  was  originally  made,  taking  part  in  any  suit  touch- 
ing the  lands.  On  this  Fitzherbert  remarks  (Maipitenauns,  14) 
"  Nota  icy  qvs  per  ceo  U  semble  que  un  duite  puit  estre  assigne 
pour  aatiafactionJ^  So  it  is  said  in  Hil.  15  Hen.  VII.  2,  pi.  3, 
that  if  one  is  indebted  to  me,  and  deliver  to  me  an  obligation  in 
satisfaction  of  the  debt,  wherein  another  is  bound  to  him,  I  shall 
sue  in  my  debtor's  name,  and  pay  my  counsel  and  all  things 
incident  to  the  suit ;  and  so  may  do  he  to  whom  the  obligation 
was  made,  for  each  of  us  may  lawfully  interfere  in  the  matter. 

Brooke,  Abr.  140  5,  observes,  referring  to  the  last  mentioned 
case  :  ''  Et  sic  vide  que  chose  in  accion  poet  estre  assigue  oustre 
pur  loyal  cause,  come  iust  det,  mez  nemy  pur  maintenance^  This 
form  of  expression  is  worth  noting,  as  showing  that  assignment 
of  a  chose  in  action  meant  to  the  writer  nothing  else  than 
empowering  the  assignee  to  sue  in  the  assignor's  name.  He 
was  at  no  pains  to  explain  that  he  did  not  mean  to  say  the 
assignee  could  sue  in  his  own  name ;  for  he  did  not  think  any 
one  could  suppose  he  meant  to  assert  such  a  plainly  impossible 
proposition. 

This  .evidence  seems  sufficient  to  establish  with  reasonable 
certainty  the  statement  in  our  text,  and  to  convert  what  was  a 
not  improbable  conjecture  a  priori  into  historical  fact.  The 
historical  difficulty  is  one  which  extends  to  the  whole  of  our 
law-  of  contract,  namely  that  of  tracing  any  continuity  of 
general  principles  in  the  interval  between  the  purely  Eoman 
expositions  of  them  in  Bracton  and  Britton  and  their  first 
appearance  in  a  definitely  English  form. 
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CHAPTEE  VI. 
Unlawful  Agreements. 

All  agreements  which  the  law  refuses  to  enforce  may  perhaps  Meuiing 
in  some  sense  be  called   unlawfuL     All  transactions  which  f^  agrw* 
injuriously  affect  either  the  public  good  or  the  interests  of  m«nta. 
private  persons  who  have  no  voice  in  the  matter,  or  are  not 
fuUy  and  freely  consenting  parties,  may  perhaps  in  some  sense 
be  called  fraudulent     Hence  the  terms  fraud  and  illegality  have 
acquired  in  common  use  such  a  latitude  of  meaning  as  to  make 
convenient  arrangement  and  accurate  discussion  almost  im|>os- 
sible.     Sometimes  fraud  is  treated  as  a  species  of  illegality; 
sometimes,  on  the  other  hand,  we  find  illegality  treated  wholly 
or  in  great  part  as  a  species  of  fraud. 

But  we  shall  here  speak  of  unlawful  agreements  only  in  a  more 
limited  sense,  which  is  now  to  be  explained.  We  have  already 
seen  that  an  agreement  is  not  in  any  case  enforceable  by  law 
without  satisfying  sundry  conditions :  as,  being  made  between 
capable  parties,  being  sufficiently  certain,  and  the  like.  If  it 
does  satisfy  these  conditions,  it  is  in  general  a  contract  which 
the  law  commands  the  parties  to  perform. 

But  there  are  many  things  which  the  law  positively  commands  Sabject- 
people  not  to  do.     The  reasons  for  issuing  such  commands,  the  ^^^^ 
weight  of  the  sanctions  by  which  they  are  enforced,  and  the  aaoe  a 
degcee  of  their  apparent  necessity  or  expediency,  are  exceedingly  ^^J^  J^* 
various,  but  for  the  present  purpose  unimportant     A  murder,  bidden,  or 
the  obstruction  of  a  highway,  and  the  sale  of  a  loaf  otherwise  SJ^mmv* 
than  by  weight,  are  aU  on  the  same  footing  in  so  far  as  they  are  turn  whioh 
all  forbidden  acts.     If  the  subject-matter  of  an  agreement  be  J|f  fo^ 
such  that  the  performance  of  it  would  either  consist  in  doing  a  Udden 
forbidden  act  or  be  so  connected  therewith  as  to  be  in  substance  ^•'^^W- 
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part  of  the  same  transaction,  the  law  cannot  command  the 
parties  to  perform  that  agreement.  It  will  not  always  command 
them  not  to  perform  it,  for  there  are  many  cases  where  the  per- 
formance of  the  agreement  is  not  in  itself  an  offence,  though 
the  complete  execution  of  the  object  of  the  agreement  is :  but  at 
all  events  it  will  give  no  sort  of  assistance  to  such  a  transaction. 
Agreements  of  this  kind  are  void  as  being  illegal  in  the  strict 
sense. 

Not  posi-  Again  there  are  certain  things  which  the  law  (a)  docs  not 
bidden  but  ^^^^^^  ^  ^'^  senso  of  attaching  penalties  to  them,  but  which  are 
immoral,  violations  of  established  rules  of  decency,  morals,  or  good 
manners,  and  of  whose  mischievous  nature  in  this  respect  the  law 
so  far  takes  notice  that  it  will  not  recognize  them  as  the  ground 
of  any  legal  rights.  "  A  thing  may  be  unlawful  in  the  sense 
that  the  law  will  not  aid  it,  and  yet  that  the  law  wiU  not 
immediately  punish  it "  (ft).  Agreements  whose  subject-matter 
falls  within  this  description  are  void  as  being  immoral. 

Not  posi-        Further  there  are  a  good  many  transactions  which  cannot  fairly 

bidden       ^  brought  within  either  of  the  foregoing  classes  and  yet  cannot 

but  against  conveniently  be  admitted  as  the  subject-matter  of  valid  contracts, 

^icv         ^'  ^^  ^®  ®^  admitted  only  under  unusual  restrictions.     It  is 

doubtful  whether  these  can  be  completely  reduced  to  any  general 

description,  and  how  far  judicial  discretion  may  go  in  novel  cases. 

They  seem  in  the  main,  however,  to  fiill  into  the  following 

categories : 

Matters  governed  by  reasons  outside  the  regular  scope  of 
municipal  law,  and  touching  the  relations  of  the  commonwealth 
to  foreign  states : 

Matters  touching  the  good  government  of  the  commonwealth 
and  the  administration  of  justice  : 

Matters  affecting  particular  legal  duties  of  individuals  whose 
performance  is  of  public  importance : 

Things  lawful  in  themselves,  but  such  that  individual  citizens 
could  not  without  general  inconvenience  be  allowed  to  set  bounds 
to  their  freedom  of  action  with  regard  to  those  things  in  the 

(a)  ».«.  the  common  law.    Btit  qu,  an  offence  against  either  common 

ivhether   the    common    law  could  or  eccleaiaBtlMJ  law. 
take    notice  of    anything    as    im-  (5)  Bramwell,  B.  Catoan  v.  Mil- 

moral  which  would  not  constitute  (ovm,  L.  R.  2  Ex.  at  p.  289. 
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same  manuer  ot  to  the  same  extent  as  tbey  may  with  regard  to 
other  things  {a). 

Agreements  falling  within  this  third  description  are  void  as 
being  against  Public  Pcliey, 

We  have  then  in  the  main  three  sorts  of  agreements  which  Summsiy. 
are  unlawful  and  void,  according  as  the  matter  or  purpose  of 
them  is — 

A.  Contrary  to  positiye  kw.     (Illegdl.) 

R  Contrary  to  positive  morality  recognized  as  such  by  law. 
(Immoral*) 

C  Contrary  to  the  common  weal  as  tending 

(a)  To  the  prejudice  of  the  State  in  external  relations. 

(b)  To  the  prejudice  of  the  State  in  internal  relations. 

(c)  To  improper  or  excessive  interference  with  the  lawful 

actions  of  individual  citizens.     {Against  public  poliey,) 

The  distinction  here  made  u  in  the  reasons  which  determine  OMittim  m 
the  law  to  hold  the  agreement  void,  not  in  the  nature  or^^^^^ 
operation  of  the  law  itself :  the  nullity  of  the  agreement  itself 
is  in  every  case  a  matter  of  positive  law. 

When  we  speak  for  shortness  of  the  agreement  itself  as  contrary 
to  positive  law,  to  positive  morality,  or  to  public  policy,  as  the 
case  may  be,  we  must  bear  in  mind  that  this  is  an  inexact  and 
merely  symbolic  mode  of  speech. 

The  arrangement  here  given  is  believed  to  be  on  the  whole  The  ar« 

the  most  convenient,  and  to  represent  distinctions  which  are  '•Jgwnwt 

only  ap* 

in  fact  recognized  in  the  decisions  which  constitute  the  law  on  proximate, 
the  subject.  But  like  all  classifications  it  is  of  course  only 
approximate :  and  here  more  especially,  where  there  is  perhaps  a 
wider  field  for  judicial  discretion  than  in  any  other  part  of  the 
law,  one  must  expect  to  find  many  cases  which  may  nearly  or 
quite  as  well  be  assigned  to  one  place  as  t^  another.  The 
authorities  and  dicta  are  too  numerous  to  admit  of  any  detailed 
review.  Nor  indeed  would  this  be  very  desirable  if  it  were 
possible.  We  have  not  to  deal  with  such  a  state  of  things  as  in 
a  foregoing  chapter  made  it  necessary  to  examine  with  some 

(a)  We  have  already  seen  that  the      party's  freedom  of  action  as  regards 
^)ecific  operation  of  contract  is  none      the  suhject^roatter  of  the  contracti 
other  than  to  aet  bonnds  to   the 

B  3 
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minuteness  the  leading  decisions  on  the  extent  of  corporate 
powers.  Here  the  general  rules  are  (with  some  few  exceptions 
on  certain  topics)  sufficiently  well  settled,  so  far  as  the  nature  of 
the  case  admits  of  general  rules  existing.  Any  given  decisioi], 
on  the  other  hand,  is  likely  to  be  rather  suggestive  than  con- 
clusive when  applied  to  a  new  set  of  facts.  Some  positive  rules 
for  the  construction  of  statutes  have  been  worked  out  by  a 
regular  series  of  decisions.  But  with  this  exception  we  find 
that  the  case-law  on  most  of  the  branches  of  the  subject  pre- 
sents itself  as  a  clustered  group  of  analogies  rather  than  a  linear 
chain  of  authority.  We  have  then  to  select  from  these  groups 
a  certain  number  of  the  more  striking  and  as  it  were  central 
instances.  The  statement  of  the  general  rules  which  apply  to 
all  classes  of  unlawful  agreements  indifferently  will  be  reserved, 
so  far  as  practicable,  until  we  have  gone  through  the  several 
classes  in  the  order  above  given. 

TT*f*^f^i        ^'  ^ff^'^"^"^^^^  contrary  to  j^o^Ulve  laie, 
AgrftA.  1.  The  simplest  case  is  an  agreement  to  commit  a  crime  or 

ments.        indictable  offence  : 

A.  Con-  u  jf  QjjQ  IjIjjjJ  himself  to  kill  a  man,  bum  a  house,  maintain  a 
positive      suit,  or  the  like,  it  is  void  '  (a). 

1  Affree  With  one  or  two  exceptions  on  which  it  is  needless  to  dwell, 
ment  to  obviously  criminal  agreements  do  not  occur  in  our  own  time  and 
oommit  of.  jj^  civilized  countries,  and  at  all  events  no  attempt  is  made  to 
void.  enforce  them.     It  is  said  that  in  the  last  century  a  bill  was  filed 

in  Chancery  by  a  highwayman  against  his  fellow  for  a  partner- 
Sometimes  ship  account,  but  the  story  is  at  least  doubtful  (6).  The  ques- 
perform-  ^^^^  ^^7  arise,  however,  whether  a  paiiiicular  thing  agreed  to 
anoe  of  be  done  is  or  is  not  an  offence,  or  whether  a  particular  agree- 
^^^be  meiit  is  or  is  not  on  the  true  construction  of  it  an  agreement  to 
offenoe.       commit  an  offence.     In  the  singular  case  of  Mayor  of  Noncich 

SaAyOT  of  %j  w  ^ 

Norwich  v,  V.  Norfolk  By,  Co,  (c),  the  defendant  company,  being  authorized 
Norfolk      to  make  a  bridge  over  a  navigable  river  at  one  particular  place, 
had  found  difficulties  in  executing  the  statutory  plan,  and  had 
begun  to  build  the  bridge  at  another  place.     The  plaintiff  cor- 
poration took  steps  to  indict  the  company  for  a  nuisance.     The 


(a)  Shepp.  Tonchat  370.  (c)  4  R  &  B.  897,  24  L.  J.  Q.  B. 

(6)  See  Lindley,  1.  188.  105. 
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matter  was  compromised  by  an  arrangement  that  the  company 
should — ^not  discontinue  their  works,  buir— complete  them  in  a 
particular  manner  intended  to  make  sure  that  no  serious  obstruc- 
tion to  the  navigation  should  ensue:  and  an  agreement  was 
made  by  deed,  in  which  the  company  covenanted  to  pay  the 
corporation  £1000  if  the  works  should  not  be  completed  within 
twelve  months,  whether  an  Act  of  Parliament  should  within  that 
time  be  obtained  to  authorize  them  or  not  The  corporation 
sued  on  this  covenant,  and  the  company  set  up  the  defence  that 
the  works  were  a  public  nuisance  and  therefore  the  covenant  to 
complete  them  was  illegal.  The  Court  of  Queen's  Bench  was 
divided  on  the  construction  and  effect  of  the  deed.  Erie,  J. 
thought  it  need  not  mean  that  the  defendants  were  to  go  on 
with  the  works  if  they  did  not  obtain  the  Act.  '^  Where  a 
contract  is  capable  of  two  constructions,  the  one  making  it  valid 
and  the  other  void,  it  is  clear  law  the  first  ought  to  be  adopted." 
Here  it  should  be  taken  that  the  works  contracted  for  were  works 
to  be  rendered  lawful  by  Act  of  Parliament.  Coleridge,  J.  to 
the  same  effect :  he  thought  the  real  object  was  to  secure  by  a 
penalty  the  speedy  reduction  of  a  nuisance  to  a  nominal  amount, 
which  was  quite  lawful,  the  corporation  not  being  bound  to 
prosecute  for  a  nominal  nuisance.  Lord  Campbell,  C.  J.  and 
Wightman,  J.  held  the  agreement  bad,  as  being  in  fact  an 
agreement  to  continue  an  existing  unlawful  state  of  things.  The 
performance  of  it  (without  a  new  Act  of  Parliament)  would  have 
been  an  indictable  offence,  and  the  Court  could  not  presume  that 
an  Act  would  have  been  obtained.  Lord  Campbell  said,  ''In 
principle  I  do  not  see  how  the  present  case  is  to  be  distinguished 
from  an  action  by  A.  against  B.  to  recover  JCIOOO,  B.  having 
covenanted  with  A.  that  within  twelve  calendar  months  he  wotdd 
murder  C,  and  that  on  failing  to  do  so  he  would  forfeit  and  pay 
to  A,  £1000  as  liquidated  damages,  the  declaration  alleging  that 
although  B.  did  not  murder  C.  within  the  twelve  calendar  months 
he  had  not  paid  A.  the  £1000  "  (a).  The  question  was  also 
discussed  whether  the  covenant  was  lUtra  vires  or  not  on  the 
part  of  the  company.    But  of  this  we  have  spoken  in  a  former 

chapter. 

It  seems  impossible  to  draw  any  conclusion  in  point  of  law 

(a)  4  E.  ft  B.  441. 
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from  such  a  division  of  opinion  (a).  But  the  case  gives  iliis 
practical  warning,  that  whenever  it  is  desired  to  contract  for  the 
doing  of  something  which  is  not  certainly  lawful  at  the  time,  or 
the  lawfulness  of  which  depends  on  some  event  not  within  the 
control  of  the  parties,  the  terms  of  the  contract  should  make  it 
clear  that  the  thing  is  not  to  he  done  unless  it  becomes  or  is 
ascertained  to  bo  lawful. 

When  the       Moreover  a  contract  may  be  illegal  because  an  offence  is  con- 
object  is     templated  as  its  ulterior  result.     For  example,  there  is  nothing 
an  offence,  unlawful  in  printing,  but  no  right  of  action  can  arise  for  work 
done  in  printing  a  criminal  libel  (b).     But  this  depends  on  the 
more  general  considerations  which  we  reserve  for  the  present. 

2.    Agree-      2.  Again  an  agreement  will  generally  be  illegal,  though  the 

dvU  wrong  i^&tter  of  it  may  not  be  an  indictable  offence,  and  though  the 

to  third      formation  of  it  may  not  amount  to  the  offence  of  conspiracy, 

vSdL  ^f  i*  contemplates  any  civil  iryury  to  third  persons.     Thus  an 

agreement  to  divide  the  profits  of  a  fraudulent  scheme,  or  to 

carry  out  some  object  in  itself    not  unlawful  by  means  of  a 

trespass,  breach  of  contract,  or  breach  of  trust  is  unlawful  and 

void.     It  is  submitted  that  this  must  be  taken  as  established, 

notwithstanding  a  doubt  expressed  in  a  work  of  no  small 

authority.     The  cases  cited  in  support  of  the  proposition  "  that 

a  contract  is  not  illegal  or  void  simply  because  private  rights 

are  interfered  with  by  the  act  stipulated  for"  do  not  seem  by 

any  means  to  bear  it  out  (c) :  and  there  is  direct  authority  the 


(a)  Not  only  was  the  Court 
equally  divided,  but  a  perosal  of  the 
jadgments  at  large  miIU  show  that 
no  two  members  of  it  really  looked 
at  the  case  in  the  same  way.  The 
reporters  (4  E.  ft  B.  397)  add  not 
wlthoat  reason  to  the  head-note : 
£t  quaere  indt, 

(6)  P<^pUU  Y.  Stoc}cdai4,  1  R  & 
M.  337. 

(c)  Notes  to  CoUim  v.  Sktntern, 
1  Sm.  L.  C.  398.  An  agreement  to 
commit  a  civil  Injury  is  a  conspiracy 
in  many,  but  it  seems  impossible  to 
say  precisely  in  what  cases.  See 
the  title  of  Conspiracy  (by  Sir 
J^mes  Stephen)  in  the  last  edition 
njf  Eoe^oe's  Pigest.  An  agreement 
to  ceaunit  A  trespass  likely  to  lead 


to  a  breach  of  the  peace,  Heff.  v.  i?oir- 
landa,  17  Q.  B.  671,  686,  21  L.  J. 
M.  C.  81— or  to  commit  a  civil 
wrong  by  fraud  and  false  pt-etcnces, 
Heg.  V.  Warburton,  Ll  £.  1  C.  C.  R. 
274,  cp.  Meg.  v.  Aapinall,  2  Q.  B.  D. 
at  p.  59 — ^is  a  conspiracy.  An 
agreement  to  commit  a  simple 
breach  of  contract  u  not  a  con- 
spiracy. Before  the  C.  L.  P.  Act 
a  court  of  common  law  could  not 
take  notice  of  an  agreement  being  in 
breach  of  trust  so  as  to  bold  it 
illegal :  Warwick  v.  litchardsan,  10 
M.  &  W.  284,  and  agreements  to 
indemnify  trustees  against  formal 
breaches  of  trust  are  in  practice 
constantly  assumed  to  be  valid  in 
ccjuity  as  weU  as  at  law. 
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other  way.     A.  applies  to  his  friend  B.  to  advance  him  the  price 
of  eeiiain  goods  which  he  wants  to  buy  of  C.     B.  treats  with 
C.  for  the  sale,  and  pays  a  sum  agreed  upon  between  them  as 
the  price.     It  is  secretly  agreed  between  A.  and  C.  that  A.  shall 
pay  a  farther  sum  :  this  last  agreement  is  void  as  a  fmud  upon 
B.,  whose  intention  was  to  relieve  A.  from  paying  any  part  of 
the  price  (a).     Again,  A.  and  B.  are  interested  in  common  with 
other  persons  in  a  transaction  the  nature  of  which  requires  good 
faith  on  all  hands,  and  a  secret  agreement  is  made  between  A. 
and  B.  to  the  prejudice  of  those  others'  interest.     8uch  are  in  Agreement 
fact  the  cases  of  agreements  "  in  fraud  of  creditors"  :  that  is,  ^rediton  U 
where  there  is  an  arrangement  between  a  debtor  and  the  general  void, 
body  of  the  creditors,  but  in  order  to  procure  the  consent  of  some 
particular  creditor,  or  for  some  other  reason,  the  debtor  or  any 
person  on  his  behalf  secretly  promises  that  ereditor  some  advan- 
tage over  the  rest     All  such  secret  agreements  are  void,  securi- 
ties given  in  pursuance  of  them  may  be  set  aside,  and  money  paid 
under  them  ordered  to  be  repaid  (5).  Moreover  the  other  creditors  And  other 
who  know  nothing  of  the  fraud  and  enter  into  the  arrangement  *^^^JJ<| 
on  the  assumption  ^^  that  they  are  contracting  on  terms  of  equality  by  the  com 
as  to  each  and  all "  are  under  such  circumstances  not  bound  by  I^**®°* 
any  release  they  give  (c).    And  it  will  not  do  to  say  that  the 
underhand  bargain  was  in  fact  for  the  benefit  of  the  creditors 
generally,  as- where  the  preferred  creditor  becomes  surety  for  the 
payment  of  the  composition,  and  the  real  consideration  for  thb 
is  the  debtor's  promise  to  pay  his  own  debt  in  full ;  for  the 
creditors  ought  to  have  the  means  of  exercising  their  own 
judgment  (d).     But  where  one  creditor  is  induced  to  become 
surety  for  an  instalment  of  the  composition  by  an  agreement  of 
the  principal  debtor  to  indemnify  him,  and  a  pledge  of  part  of 
the  assets  for  that  purpose,  this  is  valid ;  for  a  compounding 
debtor  is  master  of  the  assets  and  may  apply  them  as  he  will  (e). 
The  principle  of  these  rules  was  thus  explained  by  Erie,  J.  in 
MalMieu  v.  Hodgson  : — (/) 

la)  JwAmm  V.  Duehairty  3  T.  R.  {d)  Wood  v.  Barker,  1  Eq.  130. 

551.  (c)  ExparU  BurrcU,  (C.A.)  1  Ch. 

Ih)  McKewan  ▼.  Sanderson,  16  Eq.  P .  537. 

ftt  p.  284,  per  Malina  V.C.     See  (/)  16  Q.  B.  080,  20  L.  J.  Q.  B. 

Leake  403-5.  SJ^O,  347.      Stio    further  Ex  parU 

{e)  Daug^itk  v,  Taineut,  L.  K.  2  Oliver,  iVv  H,  and  Sm.  354. 
Q.  B.  49,  54. 


248  CHAP.    VI.    UNLAWFUL   AGREEMENTS. 

''  Each  creditor  consents  to  lose  part  of  his  debt  in  consideration 
that  the  others  do  the  saone,  and  each  creditor  may  be  considered  to 
stipulate  with  the  others  for  a  release  from  them  to  the  debtor  in 
consideration  of  the  release  by  him.  Where  any  creditor,  in  fraud  of 
the  agreement  to  accept  the  composition,  stipulates  for  a  preference  to 
himself,  his  stipulation  is  altogether  void — ^not  only  can  he  take  no 
advantage  from  it,  but  he  is  also  to  lose  the  benefit  of  the  composi- 
tion (a).  The  requirement  of  good  faith  among  the  creditors  and 
the  preventing  of  gain  by  agreements  for  preference  have  been 
uniformly  maintained  by  a  series  of  cases  fjrom  Leicester  v.  Rote  {b) 
to  Howden  v.  Haigh  (a)  and  Brad^imp  v.  Brachhaw'*  (c). 

From  the  last  cited  case  (c)  it  seems  probable,  though  it  is  not 
decided,  that  when  a  creditor  is  induced  to  join  in  a  composition 
by  having  an  additional  payment  from  a  stranger  without  tlie 
knowledge  of  either  the  other  creditors  or  the  debtor,  the  debtor 
on  discovering  this  may  refuse  to  pay  him  more  than  with  such 
extra  payment  will  make  up  his  proper  share  under  the  composi- 
tion,  or  may  even  recover  back  the  excess  if  he  has  paid  it 
involuntarily,  e.  g>  to  bona  fide  holders  of  bills  given  to  the 
creditor  under  the  composition. 

A  debtor  who  has  given  a  fraudulent  preference  can  claim  no 
benefit  under  the  composition  even  as  against  the  creditor  to 
whom  the  preference  has  been  given  {d), 

A  seci'et  agreement  by  a  creditor  to  withdraw  his  opposition 
to  a  bankrupt's  discharge  or  to  a  composition  is  equally  void ; 
and  it  does  not  matter  whether  it  is  made  with  the  debtor  him- 
self or  with  a  stranger  (rQ,  nor  whether  the  consideration  offered 
to  the  creditor  for  such  withdrawal  is  to  come  out  of  the  debtor's 
assets  or  not  {e) ;  and  this  even  if  it  is  part  of  the  agreement 
that  the  creditor  shall  not  prove  against  the  estate  at  all  (/}. 
In  like  manner  if  a  debtor  executes  an  assignment  of  his  estate 
and  effects  for  the  benefit  of  all  liis  creditors  upon  a  secret  agree- 
ment with  the  trustees  that  part  of  the  assets  is  to  be  returned 
to  him,  this  agreement  is  void  {g). 


(a)  Howden  v.  BaAgh^  11  A.  &  £.  (d)  Higgins  v.  PiU,  i  Ex.  812. 

1038.  (c)  Haa  V.  Dyeon,  17  Q.  B.  786, 

(6)  4  East  372  :    ahowing   that  21  L.  J.  Q.  K  224. 

the  advanta6:e   giTen  to  the  pre-  (/)  McKewm  v.  Sawdereon,  20 

ferred    creditor    need    not    be    in  Eq.  65. 

money.  {g)  Blacldock  v.  2>oWf,  1  C.  P.  D. 

(e)  9  M.  &  W.  29.  266. 
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We  have  here  at  an  early  stage  of  the  subject  a  good  instance 
of  the  necessarily  approximate  character  of  our  classification. 
We  have  placed  these  agreements  in  fraud  of  creditors  here  as 
heing  in  effect  agreements  to  commit  civil  injuries.     But  a  com- 
position with  creditors  is  in  most  cases  something  more  than  an 
ordinary  civil  contract ;  it  is  in  truth  a  quasi-judicial  proceeding, 
and  as  such  is  recognized  and  assisted  by  the  law  (a).    Public 
policy,  therefore,  as  well  as  private  right  requires  that  such  a 
proceeding  should  be  conducted  with  good  faith  and  that  no 
transaction  which  interferes  with  equal  justice  being  done  therein 
should  be  allowed  to  stand.     The  doctrine  of  fraud  on  third  Fnnd  on 
parties,  as  it  may  be  called,  is  however  not  to  be  extended  to  ^J^iTto 
cases  of  mere  suspicion  or  conjecture.     A  possibility  that  the  be  pf«- 
performance  of  a  contract  may  injure  third  persons  is  no  ground  j^J^n^^ 
for  presuming  that  such  was  the  intention,  and  on  the  strength  poaribiU* 
of  that  presumed  intention  holding  it  invalid  between  the  parties  ^^ 
themselves. 

"  Where  an  instrument  between  two  parties  has  been  entered  into 
for  a  purpose  which  may  be  considered  fraudulent  as  against  some 
third  person,  it  may  yet  be  binding,  according  to  the  true  oonstrac- 
tion  of  its  language,  as  between  themselves." 

Nor  can  a  supposed  fraudulent  intention  as  to  third  persons  (in- 
ferred from  the  general  character  and  circumstances  of  a  trans- 
action) be  allowed  to  determine  what  the  true  construction  is  (5). 

3.  There  are  certain  cases  analogous  enough  to  the  foregoing  $.  Certain 


to  call  for  mention  here,  though  not  for  any  full  treatment  <*••■  ^ 
Their  general  type  is  this  :  There  is  a  contract  giving  rise  to  a ntktmtm 
continuing  relation  to  which  certain  duties  are  incident  by  law  ;  ^J^^'^ 
and  a  special  sanction  is  provided  for  those  duties  by  holding  thiid  per^ 
that  transactions  inconsistent  with  them  avoid  the  original  con-  ■on**" 
tract,  or  are  themselves  voidable  at  the  option  of  the  party  whose 
rights  are  infringed.     We  have  results  of  this  kind  from 

(a).  Dealings  between  a  principal  debtor  and  creditor  to  the 
prejudice  of  a  surety : 

(/3).  Dealings  by  an  agent  in  the  business  of  the  agency  on 
his  own  account : 


(a)  BAokxuptcy  Act  1869,  s.  126.      482,  455. 
(6)  Shav  V.  J^eryj  13  Moa  P.  O. 
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(y).  Voluntary  BetUements  before  marriage  '^  in  baud  of 
marital  rights." 

In  the  first  case  the  improper  transaction  is  as  a  rule  ralid  in 
itself,  but  avoids  the  contract  of  suretyship.  In  the  second  it  is 
voidable  as  between  the  principal  and  the  agent  In  the  third 
it  is  voidable  at  the  suit  of  the  husband. 

Dealings        a.  "  Any  variance  made  withoiU  the  surety's  consent  in  the 
rJ^^^JIl    terms  of  the  contract  between  the  principal  debtor  and  the 
creditor      creditor  discharges  the  surety  as  to  transactions  subsequent  to  the 
to  piejuT*'  variance  "  (a),  if  either  the  original  contract  was  made  part  of  the 
dioe  of       surety's  contract,  or  the  variance  is  material,  that  is,  such  as  to 
"'''®^*       put  the  surety  in  a  worse  position  (which  last  is  a  question  of 
law,  not  of  fact)  (h).    The  surety  is  not  the  less  dischaiged 
'^  even  though  the  original  agreement  may  notwithstanding  such 
variance  be  substantially  performed  "  (c).    An  important  appli- 
cation of  tliis  rule  is  that  "  where  there  is  a  bond  of  suretyship 
for  an  officer,  and  by  the  act  of  the  parties  or  by  Act  of  Parlia- 
ment the  nature  of  the  office  is  so  changed  that  the  duties  are 
materially  altered,  so  as  to  affect  the  peril  of  the  sureties,  the 
bond  is  avoided  "  (d).     But  when  the  guaranty  is  for  the  per- 
formance of  several  and  distinct  duties,  and  there  is  a  change  in 
one  of  them,  or  if  an  addition  is  made  to  the  duties  of  the 
principal  debtor  by  a  distinct  contract,  the  surety  remains  liable 
as  to  those  which  are  unaltered  (e).    The  following  rules  rest  on 
the  same  ground : 

"  The  surety  is  discharged  by  any  contract  between  the  cre- 
ditor and  the  principal  debtor  by  which  the  principal  debtor 
is  released,  or  by  any  act  or  omission  of  the  creditor  the  legal 
consequence  of  which  is  the  discharge  of  the  principal 
debtor"  (/). 

"  A  contract  between  the  creditor  and  the  principal  debtor,  by 
which  the  creditor  makes  a  composition  with,  or  promises  to 

(a)  Indian  Contract  Act,  8. 133.  Dennis,  E.  B.  &  £.  660,  27  L.  J. 

(6)  Sanderson  v.  Astouj  L.  R.  8  Q.  B.  474. 
Ex.  78.  (<)  Harrison  v.  Sqfmcvr,  L.  R. 

(c)  Per  Tx)rd  Cottenhaxn,  Bonar  1  C.  P.   618  ;  SkUlcU  v.  Fletcher^ 

V.  Macdontdd,  3  H.  L.  C.  226,  238.  L.  R.  1  C.  P.  217,  224,  in  Ex.  Ch. 

{d)  OsrcaJd  v.  Maijor  of  Bnwick-  2  C.  P.  469. 
on-T-wetd,  5  H.  L.  C.  856  ;  Pyhvs  v.  (/)  I.  C.  A.  8.  134.     Kearslty  v. 

Gibh,  6  £.  &  B.  902,  911,  JSO  L.  J.  Ools,  16  M.  k  W.  128  ;  Crogoc  y. 

Q.  B.  41  ;  Mayor  of  Cambridge  v.  Jontt,!,,  R.  8  Ex.  81, 
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gire  time  to  or  not  to  sue  the  principal  debtor,  dischargea  the 
surety,  unless  the  suietj  assents  to  such  contract "  (a),  or  unless 
in  such  contract  the  creditor  reserves  his  rights  against  the 
surety  {b),  in  which  case  the  smrety's  right  to  be  indemnified  by 
the  principal  debtor  continues  (c).  One  reported  case  constitutes 
an  apparent  exception  to  the  general  rule,  but  is  really  none, 
as  there  the  nominal  giving  of  time  had  in  substance  the  cfTect 
of  accelerating  the  creditor's  remedy  (J). 

"  If  the  creditor  does  any  act  which  is  inconsistent  with  the 
rights  of  the  surety,  or  omits  to  do  any  act  which  his  duty  to 
the  surety  requires  him  to  do,  and  the  eventual  remedy  of  the 
surety  himself  against  the  principal  debtor  is  thereby  impaired, 
the  surety  is  discharged  "  (e). 

^*  A  surety  is  entitled  to  the  benefit  of  every  security  which  the 
creditor  has  against  the  principal  debtor  at  the  time  when  the 
contract  of  suretyship  is  entered  into,  whether  the  surety  knows 
of  the  existence  of  such  security  or  not ;  and  if  the  creditor 
loses  or  without  the  consent  of  the  surety  parts  with  such  secu- 
rity, the  surety  is  discharged  to  the  extent  of  tlie  value  of  the 
security  "  (/).  Not  only  an  absolute  parting  with  the  security, 
but  any  dealing  with  it  such  that  the  surety  cannot  have  the 
benefit  of  it  in  the  same  condition  in  which  it  existed  in  the 
creditor's  hands,  will  have  this  efiect  (g). 

p.  "  If  an  agent  deals  on  his  own  account  in  the  business  of  BMling* 
the  agency  without  first  obtaining  the  consent  of  his  principal  Sbe^mTtter 
and  acquainting  him  with  all  material  circumstances  which  have  ^  the 


(a)  T.  C.  A.  B.  135.  Oakdey  y. 
Pasheller,  4  CL  ft  F.  207  ;  OriaUal 
Fmamcial  Corparaiion  v.  Overtnd, 
Oumey  <fr  Co.  L.  R.  7  H.  L.  318  ; 
Qreen  v.  TTynn,  4  Ch.  204  ;  Bataon 
V.  GoHinff,  L.  R.  7  C.  P.  9. 

(b)  Whether  the  iarety  knows  o{ 
it  or  not  :  Webb  v.  IlcwUt,  4  K.  &  J. 
4B6y  442  ;  and  tee  per  Lord 
Hatherley,  7  Ch.  150. 

(c)  OfoH  V.  Clo§e,  4  D.  M.  G. 
176,  185.  The  reaaonableness  of  the 
role  18  open  to  question,  but  it  is 
firmly  established.  See  per  Cur.  in 
Swire  ▼.  Redman,  1  Q.  B.  D.  541-2. 

(d)  Ilulmt  y.  CdeM,  2  Sim.  12. 

U)  I.  C.  A.  8.  139  (  =  Story,  E«i. 


Jur.  §  825  nearlj);  Wation  y.Allcoek, 
4  D.  M.  O.  242,  tupra,  p.  160  ; 
£utyeM$  V.  £t>e,  18  £q.  450 ;  PkUlipg 
V.  Foxali,  L.  R.  7  Q.  B.  GG6  ; 
Sander$on  v.  Alton,  L.  R  8  Ex.  73. 

(/)  I.  C.  A.  8.  141.  Mayhtw  v. 
CriekeU,  2  Swaost.  185,  191  ; 
W'utf'  V.  Jay,  L.  R  7  Q.  a  756, 
762  ;  Jkchcrraiae  v.  Lewii,  L.  R 
7  C.  P.  877  ;  securities  now  subsist 
notwithstanding  payment  of  the 
debt  for  the  benefit  of  a  surety  who 
has  paid.  Mora  Law  Amendmeut 
Act  1856,  19  &  20  Vict  c.  97,  s,  6. 
And  see  2  Wh.  &  T.  L.  C.  (4th  ed.) 
1002. 

to)  Ptetiyi  V.  Bun,  Johns.  6C3. 
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agency  on  come  to  his  own  knowledge  on  the  subject,  the  principal  may 
J^^  repudiate  the  transaction  "  (a) :  the  Indian  Act  goes  on  to  add, 
''  if  the  case  show  either  that  any  material  fact  has  been  dis- 
honestly concealed  from  him  by  the  agent,  or  that  the  dealings 
of  the  agent  have  been  disadvantageous  to  him/'  but  these 
qualifications  are  not  recognized  in  English  law  (h), 

**  If  an  agent  without  the  knowledge  of  his  principal  deals  in 
the  business  of  the  agency  on  his  own  account  instead  of  on 
account  of  his  principal,  the  principal  is  entitled  to  claim  fh)m 
the  agent  any  benefit  which  may  have  resulted  to  him  from  the 
transaction"  (c). 

These  rules  are  well  known  and  established  and  have  been 
over  and  over  again  asserted  in  the  most  general  terms.  The 
commonest  case  is  that  of  an  agent  for  sale  himself  becoming 
the  purchaser,  or  conversely :  *^  He  who  undertakes  to  act  for 
another  in  any  matter  shall  not  in  the  same  matter  act  for  him- 
self. Therefore  a  trustee  for  sale  shall  not  gain  any  advantage 
by  being  himself  the  person  to  buy."  "  An  agent  to  sell  shall 
not  convert  himself  into  a  purchaser  unless  he  can  make  it  per- 
fectly clear  that  he  furnished  his  employer  with  all  the  know- 
ledge which  he  himself  possessed  "  (d),  "  It  is  an  axiom  of  the 
law  of  principal  and  agent  that  a  broker  employed  to  sell  cannot 
himself  become  the  buyer,  nor  can  a  broker  employed  to  buy 
become  himself  the  seller,  without  distinct  notice  to  the  prin- 
cipal, so  that  the  latter  may  object  if  he  think  proper  "  (e).  If 
the  local  usage  of  a  particular  trade  or  market  countervenes  this 
axiom  by  "  converting  a  broker  employed  to  buy  into  a  principal 
selling  for  himself,"  it  cannot  be  treated  as  a  custom  so  as  to 
bind  a  principal  dealing  in  that  trade  or  market  through  a 
broker,  but  himself  ignorant  of  the  usage  (/). 

The  rule  is  not  arbitrary  or  technical,  but  rests  on  the  principle 


(a)  L  C.  A  I.  215. 
(6)  See  Story  on  Agency  §  210  ; 
£x  parte  Laeey,  6  Yes.  620. 

(c)  I.  C.  A.  B.  216. 

(d)  Whicheote  v.  Laitrenee,  8  Yes. 
750 ;  Lov^ier  y.  Lowther,  18  Yes. 
95,  108;  and  see  OharUr  v.  Tre^ 
vdyan,  11  CL  &  F.  714,  782. 

(e)  Per  WilleB,  J.  in  MoUeti  ▼.  Ro^ 
himon,  L.  B.  6  C.  P.  at  p.  656.  Cp. 
Outit  V.  SmyUu^  5  Ch.  551,  per  Gif- 


fard,  L.  J. ;  Ska^rman  y.  Brandt^  L.B. 
6  Q.  B.  720. 

(/)  jRo&tn«m  y.  MoUeU,  L.  B.7  H. 
L.  802,  888.  For  the  special  appli- 
cation of  the  rule  to  the  duty  of 
direoton  of  oompaniee,  Hay*$  c/l.  10 
Ch.  598,  Alhion  Sted  Wirt  Co, 
y.  Mwiin,  1  Ch.  D.  at  p.  585,  ner 
Jessel,  M.  B.;  as  to  promoten,  iveti 
Sombrero  Photphate  Co,  v.  JTr- 
^ati^er,  5Ch.D.  78. 
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that  an  agent  cannot  be  allowed  to  put  himself  in  a  position  in 
which  his  interest  and  his  duty  aro  in  conflict,  and  the  Court  will 
not  consider  ''  whether  the  principal  did  or  did  not  suffer  any 
injury  in  fact  by  reason  of  the  dealing  of  the  agent ;  for  the 
safety  of  mankind  requires  that  no  agent  shall  be  able  to  put 
his  principal  to  the  danger  of  such  an  inquiry  as  that/'  It  is  a 
corollary  from  the  main  rule  that  so  long  as  a  contract  for  sale 
made  by  an  agent  remains  executory  he  cannot  re-purchase  the 
property  from  his  own  purchaser  except  for  the  benefit  of  his 
principal  (a).  A  like  rule  applies  to  the  case  of  an  executor 
purchasing  any  part  of  the  assets  for  himself.  But  it  is  put  in  this 
somewhat  more  stringent  form,  that  the  burden  of  proof  is  on 
the  executor  to  show  that  the  transaction  is  a  fair  one.  This 
brings  it  very  near  to  the  doctrine  of  Undue  Influence,  of  which 
in  a  later  chapter.  It  makes  no  difference  that  the  legatee  from 
whom  the  purchase  was  made  was  also  co-executor  (/>).  Another 
branch  of  the  same  principle  is  to  be  found  in  the  rules  against 
trustees  and  limited  owners  renewing  leases  or  purchasing  rever- 
sions for  themselves  (c). 

Again  "  It  may  be  laid  down  as  a  general  principle  that  in  all 
cases  where  a  person  is  either  actually  or  constructively  an  agent 
for  other  persons,  aU  profits  and  advantages  made  by  him  in  the 
business  beyond  his  ordinary  compensation  are  to  be  for  the 
benefit  of  his  employers"  (d).  •*  If  a  person  makes  any  profit  by 
being  employed  contrary  to  his  trust,  the  employer  has  a  right  to 
call  back  that  profit  *'  (e).  And  it  is  not  enough  for  an  agent 
who  is  himself  interested  in  the  matter  of  the  agency  to  tell  his 
principal  that  he  has  some  interest :  he  must  give  full  informa- 
tion of  all  material  facts  (/). 

Even  this  is  not  aU  :  an  agent,  or  at  any  rate  a  professional 


(a)  Parker  y.  MeKenna^  10  Ch. 
96, 118,  124, 125.  And  tee  on  the 
■abject  genmlly  the  notes  to  Fax  v. 
Mactnih  in  1  Wh.  A;  T.  L.  C. 

(b)  Oray  v.  TTomer,  16  Eq.  677. 
(^  Notes  to  Keeek  y.  San^^jrd  in 

1  Wh.  ft  T.  L.  C.  The  last  case  on 
the  sabject  Is  Trwmptr  v.  Trumptr^ 
U  Eq.  295,  8  Ch.  870.  On  (he 
general  mle  see  also  Marth  ▼.  Whit- 
more,  (Sap.  Conrt,  U.  S.)  21  Wall. 


178. 

(d)  Story  on  Agency  §  211,  adop- 
ted by  the  Court  in  Moriton  v. 
Thtmfon^  L.  K  9  Q.  B.  480,  485, 
where  several  cases  are  collected. 

(e)  Money  ▼.  Davia^  7  Vet.  817, 
820. 

(/)  See  anthorities  collected,  and 
observations  of  the  Court  thmon, 
Dunne  v.  Englieh,  18  Eq.  524,  584. 
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adviser,  cannot  keep  any  benefit  which  may  happen  to  result  to 
him  from  his  own  ignorance  or  negligence  in  executing  his  duty. 
In  such  a  case  he  is  considered  a  trustee  for  the  persona  who 
would  be  entitled  to  the  benefit  if  he  had  done  his  duty  pro- 
perly (a). 

Nature  of  In  thiff  class  of  cases  the  rule  seems  to  be  that  the  transaction 
"^"li^M  improperly  entered  into  by  the  agent  is  voidable  so  far  as  tho 
'  nature  of  the  case  admits.  Where  it  cannot  be  avoided  as 
against  third  parties,  the  principal  can  recover  the  profit  from  tJie 
agent.  But  where  there  are  a  principal,  an  agent,  and  a  third 
party  contracting  with  the  principal  and  cognizant  of  the  agent's 
employment,  and  there  are  dealings  between  the  third  party  and 
the  agent  which  give  the  agent  an  interest  against  his  duty,  there 
the  principal  on  discovering  this  has  the  option  of  rescinding  the 
contract  altogether.  Thus  when  company  A.  contracted  to  make 
a  telegraph  cable  for  company  B.,  and  a  term  of  the  contract  was 
that  the  work  should  be  approved  by  C,  the  engineer  of  company 
B.,  and  C*  took  an  undisclosed  sub-contract  from  com- 
pany A.  for  doing  the  same  work;  and  further  it  appeared 
that  this  arrangement  was  contemplated  when  the  contract 
was  entered  into ;  it  was  held  that  company  B.  might  rescind 
the  contract  (b). 

y.  The  rule  as  to  settlements  " in  fraud  of  marital  right"  was 
thus  given  by  Lord  Langdale  (c) : — 


Settle- 
ments in 
fraud  of 
marital 
rigbtt 


'^  If  a  woman  entitled  to  property  enters  into  a  treaty  for  marriage 
and  during  the  treaty  represents  to  her  intended  husband  that  she  is 
so  entitled,  that  upon  her  marriage  he  will  become  entitled  jure 
maritij  And  if  during  the  same  treaty  she  clandestinely  conveys  away 
the  property  in  such  manner  as  to  defeat  his  marital  right  and  secure 
to  herself  the  separate  use  of  it,  and  the  concealment  continues  till 
the  marriage  takes  place,  there  can  be  no  doubt  but  that  a  fraud  is 
thus  practised  on  the  husband  and  he  is  entitled  to  relief"  (d). 

But  it  does  not  stop  here.  ''  If  both  the  property  and  the  mode 
of  its  conveyance,  pending  the  marriage  treaty,  were  concealed  from 
the  intended  husband  as  in  the  case  of  Ooddard  v.  Snow  (e),  there 


(a)  Bulkley  v.  WHford,  2  01.  &  F. 
102.  Cp.  Corleyy.  Lord  Stafford, 
1  De.  G.  &  J.  238. 

(6)  Panama  d:S.  Pacific  Tdegraph 
Co,  V,  India  Ruhhtr  d-c.  Co.  10  Ch . 
516. 


{c)  Cp.  on  this  subject  Da  v.  Conv. 
vol.  8,  pt.  2.  707. 

(cf )  England  v,  DovmSj  2  Beay.  522, 
528. 

{e)  1  Huss.  485.  See  the  earlier 
authorities  there  discussed. 
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is  still  a  fraud  praotised  on  the  husband.  The  non-acqnisitiott  of 
property  of  whidi  he  had  no  notice  is  no  disappointment,  bat  still 
his  legal  right  to  prop  erty  actually  existing  is  defeated  '*  (a). 

In  order  to  have  such  a  settlement  set  aside  the  husband  must  CooditioiiB 
prove—  qL^^ 

(i)  That  he  was  the  intended  husband  at  the  date  of  the 
settlement — Le,  that  there  was  then  a  complete  contract  to  many 
which  continued  until  the  marriage  (&). 

(ii)  That  the  settlement  was  not  known  to  him  till  after  the 
marriage  (c). 

What  if  the  intended  husband  knows  that  some  disposition 
has  been  or  is  to  be  made,  but  not  its  contents  1  The  doctrine 
as  far  as  it  has  gone  seems  to  be  that  such  knowledge  makes  it 
the  duty  of  the  husband  to  inform  himself,  and  if  he  omits 
inquiry  he  cannot  afterwards  complain  ((/) ;  but  if  he  does 
inquire,  and  incorrect  information  is  given,  this  is  equivalent  to 
total  concealment  {e).  According  to  the  modem  doctrine  no 
difference  is  made  by  collateral  circumstances,  "such  as  the 
poverty  of  the  husband — the  fact  that  he  has  made  no  settle- 
ment upon  the  wife — ^the  reasonable  character  of  the  settlement 
[which  is  impeached],  as  in  the  case  of  a  settlement  upon  the 
children  of  a  former  marriage  "  or  the  like. 

Nevertheless  relief  may  be  refused  on  the  ground  that  the 
husband's  conduct  before  the  marriage  has  been  such  as  to  "  put 
it  out  of  the  power  of  the  wife  effectually  to  make  any  stipula* 
tion  for  the  settlement  of  her  property " :  as  where  there  has 
been  previous  seduction  (/). 

The  husband's  right  to  set  aside  the  settlement,  like  all  rights 
of  setting  aside  or  rescinding  voidable  transactions,  may  be  lost 
by  acquiescence  or  delay  amounting  to  proof  of  acquiescence  (g). 


(a)  2  Beav.  529. 

(6)  Sng^and  v.  DotPtu,  iupra.  Cp. 
Lhwaa  ▼.  Jmrninfft^  92  Beav.  290, 
294. 

(<r)  St.  OeoTffe  v.  Wake,  1  My.  k 
K  610,  625. 

(d)  Wrigley  v.  SwUnton^  8  De  G^ 
ft  StD.  458. 

{e)  Prideaux  y.  LorudaXe,  4  Giff. 
159.  The  Court  of  Appeal  (1  D.  J. 
S.  433, 438)  dedined  to  ny  anything 
on  this  part  of  the  case,  afl&rming  the 


deddon  on  the  gronnd  that  the  set- 
tlor herself  did  not  understand  the 
effect  of  her  aot. 

(/)  Taylor  t.  Pugh,  1  Ha.  608, 
614-6.  In  Dcwnu  v.  Jenntngg,  82 
BeaT.290,no  importance  was  attached 
to  the  parties  having  lived  together 
before  marriage.  But  the  c&citin* 
stances  were  such  as  to  show  that 
their  conduct  was  deliberate. 

iff)  inxider  v.  Clarke,  2  Mac  k  G. 
382. 
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Semble, 
the  prin* 
ciple  is 
wider. 


Other 
traoittc- 
tioDfl 

treated  M 
'<£r»ad 
upon  mar- 
riage con- 
tract." 


It  is  said  that  if  the  husband  discovers  the  settlement  before 
the  marriage  takes  place,  he  may  rescind  the  contract  to  marry, 
and  will  have  a  good  defence  to  an  action  at  law  for  breach  of 
promise  of  marriage  (a).  This  seems  only  reasonable,  but  we  do 
not  know  of  any  direct  authority  for  it  Finally  we  venture  to 
suggest  that  the  doctrine  might  well  be  put  on  a  broader  ground 
than  appears  in  the  cases.  The  contract  to  marry  gives  rise  to  a 
new  status  between  the  parties,  to  which  mutual  duties  are 
incident  beyond  the  simple  performance  of  the  contract  by 
marriage  at  the  time  expressed  or  contemplated  {b).  Among 
these  may  fairly  be  reckoned  the  observance  of  the  utmost  good 
faith  in  all  things,  and  in  particular  the  duty  of  not  making 
without  the  other  party's  consent  any  disposition  of  property  of 
such  a  permanent  and  considerable  kind  as  might  affect  the  order 
and  condition  of  the  future  household.  Such  conduct,  one  may 
think,  shows  a  want  of  confidence  which  the  other  party  is 
entitled  to  treat  as  incompatible  with  the  marriage  contract 
Looking  at  it  in  this  ^vay,  there  seems  no  reason  why  the  rule 
should  not  apply  to  both  parties  equally.  The  expectation  of 
acquiring  a  marital  right  cannot  be  said  really  to  exist  in  most 
cases.  There  is  in  truth  a  mutual  expectation  of  acquiring  what 
is  practically  a  common  interest.  It  is  obvious,  however,  that  as 
a  rule  the  only  motive  for  a  clandestine  settlement  is  the  woman's 
desire  to  exclude  the  marital  right  of  the  future  husband.  Since 
no  such  motive  can  exist  on  the  other  side,  the  converse  case  of 
a  clandestine  settlement  by  the  man  is  most  unlikely  to  happen ; 
there  is  little  chance,  therefore,  that  the  correctness  of  the  view 
here  suggested  will  ever  be  brought  to  a  decisive  test  One 
repoiied  case,  however,  supplies  some  analogy.  By  a  marriage 
settlement  the  husband's  father  settled  a  jointure  on  the  wife  : 
by  a  secret  bond  of  even  date  the  husband  indemnified  his  father 
against  the  payment  of  it :  this  indemnity  was  held  void  as  "  a 
fraud  upon  the  faith  of  the  marriage  contract "  (c). 


4.  Mar-  4.    Marriatres  within  the  prohibited  degrees  of  kindred  and 

in^)^     affinity  are  another  class  of  transactions  contrary  to  positive  law. 


(a)  By  Sir  John  Leach,  M.  R.  in 
St,  George  v.  Wake,  iupra. 

{h)  Frott  V.  Knight,  L.  R.  7  Ex. 
Ill,  115,  118. 

(c)  Palmer  v.  Neave,  11  Vea.  165. 


Cp.  the  other  similar  cases  cited  in 
Story  Eq.  Jar.  §§  266-271.  One  or 
two  of  these,  however,  Are  really 
cases  of  estoppel. 
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For  although  no  direct  temporal  penalties  are  attached  to  them,  Ubitad 
they  have  been  made  the  subject  of  express  and  definite  statu- 
toiy  prohibition  (a).  They  formerly  could  not  be  treated  as 
Toid  unless  declared  so  by  an  Ecclesiastical  Court  in  the  life- 
time of  the  parties :  but  by  a  modem  statute  (5  &  6  Wm.  i, 
c.  54)  they  are  now  absolutely  void  for  all  purposes.  An  exe- 
cutory contract  to  marry  within  the  prohibited  degrees  is  of 
course  absolutely  void  also  (h),  and  would  indeed  have  been  so 
before  the  statute.  These  ndes  are  not  local,  like  other  rules  of 
municipal  law  prescribing  the  solemnities  of  the  marriage  cere- 
mony, requiring  the  consent  of  particular  persons,  or  the  like : 
the  l^ialature  has  referred  the  prohibition  to  public  grounds  of 
a  general  nature  (speaking  of  these  marriages  as  "  contrary  to 
God's  law  "  )  (e)  and  it  concerns  not  the  form  but  the  substance  of 
the  contract ;  it  therefore  applies  to  the  marriages  of  domiciled 
British  subjects,  in  whatever  part  of  the  world  the  ceremony  bo 
performed,  and  whether  the  particular  marriage  is  or  is  not  of  a 
kind  allowed  by  the  local  law  ('/). 

"  If  a  marriage  is  absolutely  prohibited  in  any  country  as  being 
contrary  to  public  policy  and  leading  to  social  evils,  I  think  that  the 
domiciled  inhabitants  of  that  country  cannot  be  permitted,  by  pass- 
ing the  frontier  and  entering  another  state  in  which  this  marriage  is 
not  prohibited,  to  celebrate  a  marriage  forbidden  by  their  own  state, 
and  immediately  returning  to  their  own  state  to  insist  on  their  mar- 
ringe  being  recognized  as  lawful "  (e). 

Where  a  marriage  has  been  contracted  in  England  between 
foreigners  domiciled  abroad,  English  Courts  will  recognize  dis- 


(a)  32  H.  8,  &  88,  and  earlier  re- 
pealed statutes  of  the  same  reisn. 
It  is  the  better  supported  opinu>n 
that  5  k  6  Wm.  4.  c.  64  does  not 
contain,  any  new  suhstantiye  prohi- 
Mtion.  See  Brook  y.  Brook,  9  H. 
L.  C.  193. 

{b)  It  seems  from  MiUward  v. 
LUOtwood,  5  Ex.  775,  20  L.  J.  Ex. 
2,  thftt  in  the  harely  possible  case  of 
the  rdationahip  being  known  to 
only  one  of  the  parties,  by  whom  it 
is  frMidnlently  concealed  from  the 
other,  the  innocent  party  may  sue 
as  for  a  breach  of  contract,  though 
tlie  perfonnance  of  the  agreement 
woold  be  onlawfnL 


(c)  The  use  of  these  particular 
words  seems  of  little  importance. 
The  true  reason  is  shortly  put  by 
Sayigny,  Syst  8.  826  :  <*dk  hier 
einschlagenden  Gesetze,  die  auf  sitt* 
lichen  Riicksichten  beruhen,  haboi 
eine  streng  positive  Natur/' 

(d)  Brook  v.  Brook,  supra.  And 
by  Lord  Campbell,  qtu  whether  a 
maniaffe  allowed  l^  the  law  of  the 
place,  but  contracted  by  English 
subjects  who  had  come  there  on 
purpose  to  evade  the  English  law, 
would  be  recognized  even  by  the 
local  courts. 

(e)  Per  Lord  Campbell,  Brook  Vt 
Brook,  9  H.  L.  C.  at  p.  220. 

S 
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abilities,  though  not  being  juris  yeidium,  imposed  by  the  law  of 
the  domicil  (a). 

Royal  The  "  Act  for  the  better  regulating  the  future  marriages  of  the 

Aet™*^  Royal  Family  "  (12  Geo.  3,  c.  11)  imposes  on  the  persons  within 
its  operation  disabilities  (absolute  before  the  age  of  25,  qualified 
after  that  age)  to  marry  without  the  consent  of  the  Sovereign  : 
and  this  disability  is  personal,  not  local,  so  that  a  marriage 
without  consent  is  equally  invalid  wherever  celebrated  (6). 

5.  Agree.        5.  Moreover  a  great  variety  of  dealings  of  which  contracts 

iS^S  by  ^^^^  P^»  ^^  ^  which  they  are  incident  in  the  ordinary  course 
statute.  of  affairs,  are  for  extremely  various  reasons  forbidden  or  re- 
stricted by  statute.  During  the  last  century,  in  particular, 
Acts  of  Parliament  regulating  the  conduct  of  sundry  trades  and 
occupations  were  strangely  multiplied.  Most  of  these  are  now 
repealed,  but  the  decisions  upon  them  established  principles  on* 
which  our  Courts  still  act  in  dealing  with  statutes  of  this  kind. 

Construe-  The  question  whether  a  particular  transaction  comes  within 
WHtory'^  the  meaning  of  a  prohibitory  statute  is  manifestly  one  of  con- 
Btatutee.  struction.  So  far  as  we  have  to  do  with  it  here,  we  have  in 
each  case  to  ask.  Does  the  Act  mean  to  forbid  this  agreement  or 
not  ?  And  in  each  case  the  language  of  the  particular  Act  must 
be  considered  on  its  own  footing.  Decisions  on  the  same  Act 
may  of  course  afford  direct  authority.  But  decisions  on  more  or 
less  similar  enactments,  and  even  on  previous  enactments  on  the 
same  subject,  cannot  as  a  rule  be  regarded  as  giving  mote  than 
analogies.  Attempts  have  indeed  been  made  at  different  times 
to  lay  down  fixed  rules,  nominally  of  construction,  but  really 
amounting  to  rules  of  law  which  would  control  rather  than  as* 
certain  the  expressed  intention  of  the  legislature.  But  in  recent 
times  our  courts  have  fully  and  explicitly  disclaimed  any  such 
powers  of  interpretation. 

"  The  only  role  for  the  construction  of  Acts  of  Parliament  is  that 
they  should  be  construed  according  to  the  intent  of  the  Parliament 


(o)  SoUomayor  v.  De  BtinvB,  in  C.         {h)  The  Suhgc  Pteragt  oaae,  11 
A  Nov.  26, 1877,  revg.  ».  c.  9  P.  D.      CL  &  F.  86. 
81< 
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which  passed  the  Act ;  **  provideil  that  the  words  be  "  sufficieDt  to 
accomplish  the  manifest  parpoee  of  the  Act  '*  (a). 

In  like  manner  it  is  now  understood  that  one  or  two  dicta 
which  are  to  be  found  in  the  books,  suggesting  that  an  Act  of 
Parliament  against  ''common  right"  or  ''natural  equity"  would 
be  Yoid,  must  stand  as  warning  rather  than  authority  {b).  The 
effect  of  plain  and  unambiguous  words  is  not  to  be  limited  by 
judicial  construction  even  though  anomalous  results  should 
follow  (c). 

On  the  other  hand  the  general  intention  is  to  be  regarded,  and  ^olicj  of 
may  if  necessary  prevail  over  particular  expressions,  no  less  than 
in  the  interpretation  of  private  instruments  {fl).  But  this  must 
be  an  intention  collected  from  what  the  legislature  has  said,  not 
arrived  at  by  conjectures  of  what  the  legislature  might  or  ought 
to  have  meant  A  transaction  not  in  itself  immoral  is  not  to  be 
held  unlawful  on  a  conjectural  view  of  the  policy  of  a  statute  (e). 
We  may  now  understand  the  meaning  of  this  last  phrase,  which 
is  not  uncommon  in  cases  of  the  kind  now  before  us.  The  true 
policy  of  a  statute,  in  a  court  of  justice  at  all  events,  is  neither 
more  nor  less  than  its  right  and  reasonable  construction!  The 
Courts  no  longer  undertake  either  to  cut  short  or  to  widen  the 
effect  of  legislation  according  to  their  views  of  what  ought  to  be 
the  law. 

The  cases  in  which  acts  of  corporate  bodies  created  for 
special  purposes  have  been  held  void  as  "contrary  to  the  policy 
of  the  legislature  "  and  tending  to  defeat  the  objects  of  the  in* 
corporation  have  already  been  considered  in  Ch.  II.  Rightly 
understood,  they  are  quite  consistent,  it  is  believed,  with  what 
is  here  said. 

These  principles,  when  applied  to  the  more  limited  subject- 
matter  of  prohibitory  statutes,  give  the  following  corollaries : 


(a)  Opinion  of  the  Judges  in  the 
Su9§ex  Peerage  ca.  11  CL  ft  F.  at  p. 
143,  per  Tindal,  C.  J.  ;  per  Lord 
Bronffham  at  p.  150.  And  see  per 
Knig^l  Brace,  L.  J.  Cfrofts  v.  Mid- 
dieUm^  8  D.  M.  G.  217  ;  per  Lord 
l^Ackbiini,  in  Bher  Wtar  Oonnmn. 
r.  Adammm,  2  App.  Ga.  at  p.  764. 

(6)  Per  Wmea,  J.  Lee  v.  Budej  dx., 
Ry.  Cb.  L.  R.  6  C.  P.  576,  682.   Cp. 


diotmn  of  Lord  Holt,  cited  12  Beav» 
68  :  *'An  act  of  parliament  can  do  no 
wrong,  thongh  it  may  do  several 
things  that  look  pretty  odd.** 

(c)  Cargo  ex  Argoe^  ftc.  L.  R.  6  P. 
C.  at  pp.  152-8. 

(d)  As  to  whioh  see  L.  R.  2  Ex. 
198. 

(e)  BarUm  v.  Muir,  L.  B.  6  P.  0. 
184. 

8  2 


260  CHAP.  VI.  UNLAWFUL  AGREEMENTS. 

Rules.  (a).  When  a  transaction  is  forbidden,  the  grounds  of  the 

A.  No  dif-  prohibition  are  immateriaL  Courts  of  justice  cannot  take  note 
between  o^  &^7  difference  between  mala  prohibita  {i,  e.  things  which  if 
m^umpro-  uq^  forbidden  by  positive  law  would  not  be  immoral)  and  tnala 
and  malum  ^'^  ^  (^*  0*  things  which  are  so  forbidden  as  being  immoral). 

inte. 

D.  Penalty      (b).  The  imposition  of  a  penalty  by  the  legislature  on  any 

f''*"^*'^'^  specific  act  or  omission  \&  prima  facie  equivalent  to  an  express 

prohibi-      prohibition, 
lion. 

These  rules  are  established  by  the  case  of  Bensley  v.  Big- 
twld  (a),  which  decided  that  a  printer  could  not  recover  for  his 
work  or  materials  when  he  had  omitted  to  print  his  name  on  the 
work  printed,  as  then  required  by  statute  (b).  It  was  argued 
that  the  contract  was  good,  as  the  act  contained  no  specific  pro- 
hibition, but  only  a  direction  sanctioned  by  a  penalty.  But  the 
Court  held  unanimously  that  this  was  untenable,  and  a  party 
could  not  be  permitted  to  sue  on  a  contract  where  the  whole 
subject-matter  was  "in  direct  violation  of  the  provisions  of  an 
Act  of  Parliament.''  And  Best,  J.  said  that  the  distinction 
between  inala  j>rohibita  and  mala  in  se  was  long  since  exploded. 
The  same  doctrine  has  repeatedly  been  enounced  in  later  cases. 

Thus,  for  example,  by  the  Court  of  Exchequer  : 

"  When  the  contract  which  the  plaintiff  seeks  to  enforce,  be  it 
express  or  implied,  is  expressly  or  by  implication  forbidden  by  the 
common  or  statate  law,  no  Court  will  lend  its  assistance  to  give  it 
effect  It  is  equally  clear  that  a  contract  is  void  if  prohibited  by  a 
statute  though  the  statute  inflicts  a  penalty  only,  because  such  a 
penalty  implies  a  prohibition"  (c). 

It  is  needless  to  discuss  the  "  policy  of  the  law  "  when  it  is 
distinctly  enunciated  by  a  statutory  prohibition  (d), 
c.  But  ab-      (c).  Conversely,  the  absence  of  a  penalty,  or  the  failure  of  a 
*2f®^^P®' penal  clause  in  the  particular  instance,  will   not  prevent  the 
not  alter     Court  from  giving  effect  to  a  substantive  prohibition  (e). 


expreea 
prohibi- 
tion. 


(a)  6  B.  &  Aid.  885.  Youghal  Ry,  Co,  4  Ch.  748,  768. 
(&)  See  now  82  ft  88  Yict.  c.  24.  {d)  See  per  Lord  Cranworth,  Ex 

(r)  Cope  y.  Kaiokinds,  2  M.  ft  W.  parU  NeiUon,  3  D.  M.  G.  656,  566. 

149, 157.    Cp.  Chamheri  y.   Man-         {e)  Stmex  Peeroffe  ca.  11  CI.  ft  F. 

chetter  ^  MiJford  By,  Co,  5  B.  ft  S.  at  pp.  148-9. 

588,  88  L.  J.  C.  P.  268,  Re  Cork  dt 
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(d).  WLat  the  law  forbids  to  be  done  directly  cannot  be  made  d>  Wbai 
lawful  by  being  done  indirecUy.  btl^di^ 

In  Booth  V.  Bank  of  England  (a)  a  joint  stock  bank  pro-  ncilymiiBt 
cured  its  manager  to  accept  certain  bills  on  tbe  understanding  indinctly. 
that  the  bank  would  find  funds,  these  bills  being  such  as  the  Booth  v. 

'  Bftnk  of 

bank  itself  could  not  have  accepted  without  violating  the  pri-  England, 
vileges  of  the  Bank  of  England.  It  was  held  by  the  House  of 
Lords,  following  the  opinion  of  the  judges,  that  this  proceeding 
"  must  equally  be  a  violation  of  the  rights  and  privileges  of  the 
Bank  of  England,  upon  the  principle  that  whatever  is  pro- 
hibited by  law  to  be  done  directly  cannot  legally  be  effected  by 
an  indirect  and  circuitous  contrivance  : "  for  the  acceptor  was 
merely  nominal,  and  the  bills  were  in  fact  meant  to  circulate  on 
the  credit  of  the  bank. 

In  Bank  of  Untied  States  v.  Owens  (h)  (Supreme  Court,  U.S.)  Bi«»k  of 
the  charter  of  the  bank  forbade  the  taking  of  a  g^reater  rate  of  owona. 
interest  than  six  per  cent.,  but  did  not  say  that  a  contract  should 
be  void  in  which  such  interest  was  taken.  A  note  payable  in 
gold  was  discounted  by  a  branch  of  the  bank  in  a  depreciated 
local  paper  currency  at  its  nominal  value,  so  that  the  real  discount 
was  much  more  than  six  per  cent.  The  Court  held  this  trans- 
action void,  though  there  was  no  express  prohibition  of  an 
agreement  to  take  higher  interest,  and  though  the  charter  spoke 
only  of  taking,  not  of  reserving  interest.  Parts  of  the  judgment 
are  as  follows :  ''  A  fraud  upon  a  statute  is  a  violation  of  the 
statute."  "  It  cannot  be  permitted  by  law  to  stipulate  for  the 
reservation  of  that  which  it  is  not  permitted  to  receive.  In 
those  instances  in  which  Courts  are  called  upon  to  inflict  a 
penalty  it  is  necessarily  otherwise ;  for  then  the  actual  receipt  is 
generally  necessary  to  consummate  the  offence.  But  when  the 
restrictive  policy  of  a  law  alone  is  in  contemplation,  we  hold  it 
to  be  an  universal  rule  that  it  is  unlawful  to  contract  to  do  that 
which  it  is  unlawful  to  do." 

"There  can  be  no  civil  right  where  there  can  be  no  legal 
remedy,  and  there  can  be  no  legal  remedy  for  that  which  is  itself 
illegal  .  .  .  there  is  no  distinction  as  to  vitiating  the  con- 
tract between  malum  in  se  and  malum  prohibitum  "  (e). 


(a)  7  CL  ft  F.  509,  640,  npholdiog  (h)  2  Peters  627. 

Bank qfSngJand  y.  Andentm,  2  Keen  {e)  2  Petenr  686,  639. 

828,  8  Bing.  N.  C.  689. 
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Where 
condiUonB 
prescribed 
for  conduct 
of  particu- 
lar trade 
&a  non-ob- 
servance of 
them — 

E.  ayoids 
agree 
ments  If 
the  con- 
ditions  are 
for  general 
public  pur- 
poees ; 
9,  not  If  for 
merely  ad- 
ministra- 
tive  pur* 
poses. 
Illustra- 
tions. 


The  cases  are  similar  in  principle  in  which  transactions  have 
been  held  void  as  attempts  to  evade  the  bankruptcy  laws :  thns, 
to  take  only  one  example,  a  stipulation  tliat  a  security  shall  be 
increased  in  the  event  of  the  debtor's  bankruptcy  or  any  provision 
which  has  the  same  eflFect,  is  void  (a).   , 

When  conditions  are  prescribed  by  statute  for  the  conduct 
of  any  particular  business  or  profession,  and  such  conditions  arc 
not  observed,  agreements  made  in  the  course  of  suoh  business  or 
profession — 

(e)  are  void  if  it  appears  by  the  context  that  the  object 
of  the  legislature  in  imposing  the  condition  was  the  main- 
tenance of  public  order  or  safety  or  the  protection  of  the  persons 
dealing  with  those  on  whom  the  condition  is  imposed  : 

(p)  are  valid  if  no  specific  penalty  is  attached  to  the  specific 
transaction,  and  if  it  appears  that  the  condition  was  imposed  for 
merely  administrative  purposes,  e.g,  the  convenient  collection 
of  the  revenue  (&). 

The  following  are  instances  illustrating  this  distinction  : — 

Agrbehent  Void. 

Ritchie  v.  JShnith,  6  C.  B.  462,  18  L.  J.  C.  P.  9.  The  owner  of  a 
licensed  house  underlet  part  of  it  to  another  person,  in  order  that  he 
might  there  deal  in  liquor  on  his  own  account  under  colour  of  his 
lessor's  licence  and  without  obtaining  a  separate  licence.  This  agree- 
ment was  void,  its  purpose  being  to  enable  one  of  the  parties  to  in- 
fringe an  Act  passed  for  the  protection  of  public  morals :  (the  licensing 
Acts  are  of  this  nature,  and  not  merely  for  the  benefit  of  the  revenue, 
for  this  reason,  that  licences  are  not  to  be  had  as  a  matter  of  right  by 
merely  paying  for  them.)  For  the  same  reaaon  and  also  because  there 
is  a  specific  penalty  for  each  offence  against  the  licensing  law,  it 
seems  that  a  sale  of  liquor  in  an  unlicensed  liouse  is  void  (c). 
Hamilton  v.  Grainger,  5  H.  &  N.  40. 

Tayhyr  v.  Growland  Oas  Co,  10  Ex.  293,  23  L.  J.  Ex.  254.  A 
penalty  being  imposed  by  statute  on  unqualified  jxirsons  jicting  as 
conveyancers  (rf),  the  Court  held  that  the  object  was  not  merely  the 


(a)  Ex  parU  Mackay^  t  Ch.  613  \ 
Ex  parU  Williamt,  (C.A)  7  Ch.  B. 
188,  where  the  device  used  was  the 
attcomment  of  the  debtor  to  his 
mortgagee  at  an  excessive  rent. 

(6)  This  statement  differs  only 
verbally  from  Mr.  Benjamin's.  (On 


Sale,  p.  432. )  We  have  tried  to  put 
it  in  a  rather  more  general  form. 

(c)  For  the  penal  enactments  now 
in  force  see  the  Licensing  Act,  1872, 
86  k  86  Vict.  c.  01,  ss.  8*8. 

(<l)  Now  by  83  k  81  Vict  c  97, 
s.  60. 
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gain  to  the  revenue  from  the  duties  on  oertificate«,  but  the  prutectiuu 
of  the  public  from  unqualified  practitioners  ;  an  unqualified  person 
was  therefore  not  allowed  to  recover  for  work  of  this  nature.  V\k 
Leman  y.  Hmueley,  L.  R.  10  Q.  R  66. 

Fer^usion  v.  Norman,  6  Bing.  N.  C.  76.  >Vhen  a  imwnbroker 
lent  money  without  complying  with  the  requirements  of  the  statnti*, 
the  loan  was  Yoid  and  he  had  no  lien  on  the  pled<(e  (a). 

In  SiewM  v.  Oaurley,  7  C.  B.  N.  8.  99,  29  L.  J.  C.  P.  1,  a  builder 
was  not  allowed  to  recover  the  price  of  putting  up  a  wooden  she<l 
contrary  to  the  regulations  imposed  by  the  Metropolitan  Building 
Act,  18  &  19  Vict.  c.  122.  The  only  question  in  the  case  was 
whether  the  structure  was  a  buiidinff  within  the  Act.  But  note  that 
here  the  prohibition  was  for  a  public  purpose,  namely  to  gtiard  against 
the  risk  of  fire. 

Burton  v.  Piggoti,  L.  R.  10  Q.  B.  86.  By  6  &  6  Wm.  4,  c.  60, 
s.  46,  a  penalty  is  imposed  on  any  surveyor  of  highways  who  shall 
have  an  interest  in  any  contract,  or  sell  materials,  iic,  for  work  on 
any  highway  under  his  care,  unless  he  first  obtain  a  licence  from  two 
justices.  The  effect  of  this  is  that  an  unlicensed  contract  by  a  sur- 
veyor to  perform  work  or  supply  materials  for  any  highway  under 
his  care  is  absolutely  ill^^,  and  the  justices  have  no  discretion  (under 
a.  44)  to  allow  payments  in  respect  of  it 

Contract  hot  Avoided. 

Bailey  T.  Harris,  12  Q.  B.  905, 18  L.  J.  Q.  B.  115.  A  contract  of  sale 
is  not  void  merely  because  the  goods  are  liable  to  seizure  and  for- 
feiture to  the  Crown  under  the  excise  laws. 

Smith  V.  Mau^iood,  14  M.  &  W.  452.  The  sale  of  an  exciseable 
article  is  not  avoided  by  the  seller  having  omitted  to  paint  uj)  his 
name  on  the  licensed  premises  as  required  by  6  Qeo.  4,  c.  81,  s.  25. 
Probably  this  decision  would  govern  the  construction  of  the  very  siroi  lar 
enactment  in  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94,  s.  11). 

^hjiith  v.  Lindo,  4  C.  B.  N.  S.  395,  in  Ex.  Ch.  5  C.  B.  N.  S.  687.  One 
who  acts  a.s  a  broker  in  the  City  of  London  without  being  liccnfliMl 
under  6  Ann.  c.  68  (Rev.  Stat :  aL  16)  and  67  Geo.  3,  c.  Ix.  (h) 
cannot  recover  any  commission,  but  a  purchase  of  nhares  made  Ijy 
him  in  the  market  is  not  void  :  and  if  he  has  to  pay  the  purclia,^(» 


(a)  The  present  Pawnbrokers  Act  {h)  These  acts  are  repealed  as  to 

(1872 ;  35  &  3d  Vict.  c.  98,  t.  51)  the  power  of  the  city  court  to  make 

enacts  that  aa  offeaoe  against  the  rules,  &c,  but  not  as  to  the  neceasity 

Act  by  a  pawnbroker,  pot  being  an  of  brokers  being  admitted,  by  the 

offence  against  any  provision  relating  somewhat  obscurely  framed  London 

to  Uoences,  shall  not  avoid  the  oon-  Brokets  Belief  Act,  1870,  83  k  84 

tcaet  or  dtifoive  him  o|  his  lien.  Vict  c.  60. 
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money  by  the  usage  of  the  market,  he  can  recover  from  his  principal 
the  money  so  paid. 

And  see  further,  as  to  statutory  prohibitions  of  this  kind,  Ben- 
jamin on  Sale  427-433. 

And  in  general  an  agreement  which  the  law  forbids  to  1x3 
made  is  void  if  made.  But  an  agreement  forbidden  by  statute 
may  be  saved  from  being  void  by  the  statute  itself,  and  on  the 
other  hand  an  agreement  made  void  or  not  enforceable  by  statute 
is  not  necessarily  illegal.  An  agreement  may  be  forbidden  with- 
out being  void,  or  void  without  being  forbidden. 

o.  A^ree-  (o).  Where  a  statute  forbids  an  agreement,  but  says  that  if 
^j  °*^  made  it  shall  not  be  void,  then  if  made  it  is  a  contract  which 
though  for-  the  Court  must  enforce.  " 

statute  ex.  By  1  &  2  Vict.  c.  106,  it  is  unlawful  for  a  spiritual  person  to 
pressly  fM>  engage  in  trade,  and  the  ecclesiastical  court  may  inflict  penalties 
provi  68.  £^^  ^^^  -g^^  hj  s,  31  a  contract  is  not  to  be  void  by  reason  only 
of  being  entered  into  by  a  spiritual  person  contrary  to  the  Act. 
It  was  contended  without  success  in  Leitns  v.  Bright  (a)  that  this 
proviso  could  not  apply  when  the  other  party  knew  with  whom 
he  was  dealing.  But  the  Court  held  that  the  knowledge  of  the 
other  party  was  immaterial;  the  legislature  meant  to  provideagainst 
the  scandal  of  such  a  defence  being  set  up.  And  Erie,  J.  said 
that  one  main  purpose  of  the  law  was  to  make  people  perform 
their  contracts,  and  in  this  case  it  fortunately  could  be  carried  out. 

H.  Agree-  (h).  Where  no  penalty  is  imposed,  and  the  intention  of  the 
t«*rimpW  l®g^^**^^  appears  to  be  simply  that  the  agreement  is  not  to  bo 
not  en-  enforced,  there  neither  the  agreement  itself  nor  the  performance 
butm)t  ^^  ^*  ^^  ^  ^®  treated  as  unlawful  for  any  other  purpose, 
otherwise  Modem  legislation  has  produced  some  very  curious  results  of 
this  kind:  In  several  cases  the  agreement  cannot  even  be  called 
void,  being  good  and  recognizable  by  the  law  for  some  purposes 
or  for  every  purpose  other  than  that  of  creating  a  right  of  action. 
These  cases  are  reserved  for  a  special  chapter  (b). 


unlawful. 


(a)  4  E.  &  B.  917, 24  L.  J.  Q.  R 191. 

(b)  See  ch.  XII.,  On  Agreements 
of  Imperfect  Obligation.  The  dis- 
tinction between  an  enactment 
which  hnposes  a  penalty  without 
making  the  transaction  void,  and 
one  which  makes  the  forbidden 
transaction  void,  is  expressed  in  the 
civil  law  by  the  terms  (which  are 


classical)  minus  quam  perfteia  Itx 
and  peirfecta  lex,  (See  Sav.  Syst.  4. 
550.)  A  constitution  of  Theododus 
and  Valentinian  (C!od.  1. 14.  de  leg. 
5)  enjoined  that  all  prohibitoiy  en- 
actments were  to  be  construed  as 
avoiding  the  transactions  prohiUted 
by  them  (that  is,  as  Uge$  perfedae) 
whether  it  were  so  expressed  or  not. 


WAOKBS. 


265 


In  the  case  of  wagcis  the  agreement  is  nuU  and  void  by  8  &  Wamil 
9  Vict  c  109,  8.  18,  and  money  won  upon  a  wager  cannot  be  ^J^i,^ 
recovered  either  from  the  loser  or  from  a  stakeholder  (with  a  lately 
saving  as  to  subscriptions  or  contributions  for  prizes  or  money  to  y^^^ 
be  awarded  "  to  the  winner  of  any  lawful  game,  sport,  pastime,  JoneM. 
or  exercise  ;*'  the  saving  extends  only  to  cases  where  there  is  a 
real  competition  between  two  or  more  persons  (a),  and  the  "  sub- 
scription or  contribution  "  is  not  money  deposited  with  a  stake- 
holder by  way  of  wager)  (b).     Wagers  were  not  as  such  imlawf  ul 
or  unenforceable  at  common  law  (we  shall  have  to  recur  to  tins 
imder  the  head  of  ''  public  policy  ") :  and  since  the  statute  does 
not  create  any  offence  or  impose  any  penalty,  a  man  may  still 
without  violating  any  law  make  a  wager,  and  if  he  loses  it  pay 
the  money  or  give  a  note  for  the  amount.     The  consideration 
for  a  note  so  given  is  in  point  of  law  not  an  illegal  considera- 
tion, but  merely  no  consideration  at  all.     The  difference  is  im- 
portant to  the  subsequent  holder  of    such  a  note.      If    the 
transaction  between  the  original  parties  were  fraudulent  or  in 
the  proper  sense  illegal,  the  burden  of  proof  would  be  on  the 
holder  to  show  that  he  was  in  fact  a  holder  for  value ;  but  hero 
the  ordinary  presumption  in  favour  of  the  holder  of  a  negotiable 
instrument  is  not  excluded  (c).     In  like  manner  ''  if  a  party 
loses  a  wager  and  requests  another  to  pay  it  for  him,  he  is  liable 
to  the  party  so  paying  it  for  money  paid  at  his  request :  ^  as 
where  a  broker  is  employed  in  fictitious  dealings  in  shares  which 
are  really  wagers  on  the  price  of  shares,  and  according  to  custom 
himself  pays  the  amount  due  (d).     This  goes  farther  than  an 
earlier  case  in  which  it  was  held,  in  a  somewhat  guarded  manner, 
that  payment  by  the  drawer  of  racing  debts  of  the  acceptor  is  a 
good  consideration  for  a  bill  of  exchange  (e). 

But  under  another  modem  statute  (5  &  6  Wm.  4,  c.  41,  s.  1) 
securities  for  money  won  at  gaming  or  betting  on  games  are 
treated  as  given  for  an  illegal  consideration. 


(a)  e.^.  a  wager  that  a  hone 
will  trot  eighteen  mflei  in  an  luar 
is  not  withna  it,  as  there  can  be  no 
winner  in  the  trae  lenie  of  the 
elanee :  BaUon  y.  Newnutrif  (G.  A.) 
1  C.  P.  D.  678. 

(6)  DiggU  v.  Higg9,  (0.  A.)  2  Ex. 
D.  422. 

(c)  Pitch,  y.  Jona,  5  E.  &  B.  238, 


24  L.  J.  Q.  B.  293,  see  judgments  of 
Lord  Campbdl,  C.  J.  and  Erie,  J. 

(d)  JUmwame  y.  BiUinff,  15  C.  B. 
N.  8.  816,  88  L.  J.  C.  P.  55. 

(e)  Ovld»  Y.  Barriton,  10  Ex.  572, 
577.  As  to  reooYering  money  de- 
podied  with  a  stakeholder,  see  p. 
880  below. 
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It  would  be  inappropriate  to  the  general  purpose  of  this  work, 
as  well  as  impracticable  within  its  limits,  to  enter  in  detail  upon 
the  contents  or  construction  of  the  statutes  which  prohibit  or 
'  affect  various  kinds  of  contracts  by  regulating  particular  pro- 
fessions and  occupations  or  otherwise.  It  has  been  attempted, 
however,  to  make  some  collection  of  them  in  an  appendix  to 
this  chapter.  The  writer  does  not  suppose  the  catalogue  to  bo 
complete,  neither  does  he  profess  to  have  studied  or  even  verified 
every  one  of  the  enactments  referred  to.  On  the  contrary  ho 
has  made  free  use  of  the  index  to  the  Eevised  Statutes,  and  has 
deemed  himself  entitled  to  assume  its  correctness. 

Agree-^  The  rules  and  principles  of  law  which  disallow  i^reements 

derogation  whose  object  is  to  contravene  or  evade  an  Act  of  Parliament  do 
of  private  not  apply  to  private  Acts,  so  far  as  these  are  in  the  nature  of 
Parlia-  agreements  between  parties.  If  any  of  the  persons  interested 
ment  not  make  arrangements  between  themselves  to  waive  or  vary  pro- 
bad.  visions  in  a  private  Act  relating  only  to  their  own  interests,  It 

cannot  be  objected  to  such  an  agreement  that  it  is  in  derogation 

of,  or  an  attempt  to  repeal  the  Act  (a). 

B.  Con-         B.  AgreeinenU  contrary  to  morala  or  good  ^manners, 
traiytopo- 

Y^ij,  It  is  not  every  kind  of  immoral  object  or  intention  that  will 

Practically  vitiate  an  agreement  in  a  court  of  justice.     When  wo  call  a 

only  sexual  thing  immoral  in  a  legal  sense  we  do  not  mean  so  much  tlu^t  it 

morality,    ig  ethically  wrong  as  that  according  to  the  common  understanding 

of  reasonable  men  it  would  be  a  scandal  for  a  court  of  justice  to 

treat  it  as  lawful  or  indifferent,  though  the  transaction  nmy  not 

come  within  any  positive  prohibition  or  penalty.     What  sort  of 

things  fall  within  this  description  is  in  a  general  way  obvious 

enough.     And  the  law  might  well  stand  substantially  as  it  is, 

according  to  modem  decisions  at  any  rate,  upon  this  ground 

Influence    alone.     Some  complication  has  been  introduced,  however,  by  the 

^<^^u^    iiiflu^nce  of  ecclesiastical  law,  which  on  certain  points  has  been 

very  marked,  and  which  has  certainly  brought  in  a  tendency  to 

treat  these  cases  in  a  peculiar  manner,  to  mix  up  the  principles 

of  ordinary  social  morality  with  considerations  of  a  dilferciit 


(a)  Satin  v.  Uoylakt  Ry,  Co,  L.      claim,  10  Ch.  177. 
B.  1  Ex.  9.    Cp.  and  diet.  Shaw's 
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kind,  aud  with  the  help  of  those  considerations  to  push  them 
sometimes  to  extreme  conclusions.  Having  regard  to  the  large 
powers  formerly  exercised  hy  spiritual  courts  in  the  control  of 
opinions  and  conduct,  and  technically  still  suheisting,  it  seems 
certain  that  everything  which  our  civil  courts  recognize  as  im- 
moral is  an  offbnce  agauist  ecclesiastical  law.  Perhaps,  indeed, 
the  converse  proposition  is  theoretically  true,  so  far  as  the  eccle- 
siastical law  is  not  directly  contrary  to  the  common  law  (a). 
But  this  last  question  may  be  left  aside  as  merely  curious. 

As  a  matter  of  fact  sexual  immorality,  which  formerly  was 
and  in  theory  still  is  one  of  the  chief  subjects  of  ecclesiastical 
jurisdiction,  is  the  only  or  almost  the  only  kind  of  immorality  of 
which  the  common  law  takes  notice  as  such.  Probably  drunken- 
ness would  be  on  the  same  footing.  It  is  conceived,  for  example, 
that  a  sale  of  intoxicating  liquor  to  a  man  who  then  and  there 
avowed  his  intention  of  making  himself  or  others  drunk  with  it 
would  be  void  at  common  law.  The  actual  cases  of  sale  of 
goods  and  the  like  for  immoral  purposes,  on  whose  analogy  this 
hypothetical  one  is  put,  depend  on  the  principles  applicable  to 
unlawful  transactions  in  general,  and  are  accordingly  reserved 
for  the  last  part  of  this  chapter.  Putting  apart  for  the  present 
these  cases  of  indirectly  immoral  agreements,  ns  they  may  bo 
called,  we  find  that  agreements  are  held  directly  immoral  in  the 
limited  sense  above  mentioned,  on  one  of  two  grounds  :  as  pro- 
viding for  or  tending  to  illicit  cohabitation,  or  as  tending  to 
disturb  or  prejudice  the  status  of  lawful  marriage  ("  in  derogation 
of  the  marriage  contract "  as  it  is  sometimes  expressed). 

With  reffard  to  the  first  class,  the  main  principle  is  this.     The  Illicit  oo. 
promise  or  expectation  of  future  illicit  cohabitation  is  an  \m-  ^if fut^ 
lawful  consideration,  and  an  agreement  founded  on  it  is  void,  an  illegal 
Past  cohabitation  is   not  an   unlawful  consideration ;    indeed  ^^.  ?^ 
there  may  in  some  circumstances  be  a  moral  obligation  on  the  pMt,  no 
man  to  provide  for  the  woman ;  but  the  general  rule  applies  (h)  ^^^    ®'*' 
that  a  past  executed  consideration,  whether  such  as  to  give  rise 


(a)  Gp.  liOrd  Westbniv'B  remarks  different  doctrine  prevailed  ;  they 
in  Hunt  v.  Hunt,  4  D.  F.  J.  at  pp.  therefore  discuss  matters  which  in 
22^-8,  288.  the  modem  view  are  simply  irrele- 

(b)  But  the  rule  is  modem  (GklV,  vant,  e.g,  the  previous  character  of 
^157  above),  and  the  earlier  cases  on  the  parties.  The  phrase  pnumium 
this  subject  belong  to  a  time  when  a  pudlcUiae  comes  from  this  period. 
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to  a  moral  duty  or  not^  is  equivalent  in  law  to  no  consideration 
at  alL  An  agreement  made  on  no  other  consideration  than  past 
cohabitation  is  merely  voluntary,  and  is  in  the  same  plight  as  any 
other  voluntary  agreement.  If  under  seal  it  is  binding  and  can 
be  enforced  (a),  otherwise  not  (b).  The  existence  of  an  express 
agreement  to  discontinue  the  illicit  cohabitation^  which  in  law 
is  merely  superfluous  and  adds  nothing  at  all— or  the  fact  of  the 
defendant  having  previously  seduced  the  plaintiff^  which  "  adds 
nothing  but  an  executed  consideration  resting  on  moral  grounds 
only/'— can  make  no  difference  in  this  respect  (b). 

Judgment      The  manner  in  which  these  principles  are  applied  was  thus 
Sdborne,    stated  in  a  recent  case  by  Lord  Selbome  :-^ 

Ayent  v. 

Jenkins.         ''  Most  of  the  older  authorities  on  the  subject  of  coutracts  fouuded 

on  immoral  consideration  are  coUected  in  the  note  to  Benyon  v.  Netth- 

fold  (c).    Their  results  may  be  thus  stated :  1.  Bonds  or  covenants 

founded  on  past  cohabitation,  whether  adulterous  (d),  incestuous,  or 

simply  immoral,  are  valid  in  law  and  not  *liable  (unless  there  are 

other  elements  in  the  case)  to  be  set  aside  in  equity.    2.  Such  bonds 

or  covenants,  if  given  in  consideration  of  future  cohabitation,  are  void 

in  law  (e),  and  therefore  of  course  also  void  in  equity.    3.  Belief 

cannot  be  given  against  any  such  bonds  or  covenants  in  equity  if  the 

illegal  consideration  appears  on  the  face  of  the  instrument  (/).  4.  If 

an  illegal  consideration  does  not  appear  on  the  face  of  the  instrument 

the  objection  of  particeps  criminu  will  not  prevail  against  a  bill  of 

discovery  in  equity  in  aid  of  the  defence  to  an  action  at  law  (g\  [this 

is  now  of  little  or  no  consequence  in  England,  owing  to  the  changes 

in  procedure].     5.  Under  some  (but  not  imder  all)  circumstances 

when  the  consideration  is  imlawful,  and  does  not  appear  on  the  face 

of  the  instrument,  relief  may  be  given  to  a  particqM  crminii  in 

equity  "  (h). 

The  exception  alluded  to  in  the  last  sentence  is  probably  this : 
that  "where  a  party  to  the  illegal  or  immoral  purpose  comes  himself 
to  be  relieved  from  the  obligation  he  has  contracted  in  respect  of  it, 

(a)  Oray  v.  Mathias,  5  Yes.  286.  to  be  really  nothing  else  than  an 

(6)  Beaumont  ^  Reeve,  8  Q.  B.  488.  instanoe  of  the  same  mle.    The  role 

(c)  8  Mac.  k  G.  94, 100.  is  or  was  m  general  one  :  Simpton  r, 

{d)^Kaye  v, Moore,  1  Sim.  ft  St  61.  Lord  Howdm,  8  My.  ft  Cr.  97, 102. 

(e)   Waiher  ▼.  Perkins,  3  Burr.  {g)  Benyon  y,NeUlrfoUi,9upra, 

1568.  (A)  AyerU  v.  Jenkins,  16  £q.  275, 


(/ )  Gray  v.  Mathiae,  5  Ves.  286  ;      282. 
Smyth  V.  Ofifin,l9  Sim.  245,  appears 
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he  must  state  distinctly  and  exclusively  such  grounds  of  relief  as 
the  Court  can  legally  attend  to  "  (a).  He  must  not  put  his  case 
on  the  ground  of  an  immoral  consideration  having  in  fact  failed, 
or  complain  that  the  instrument  does  not  correctly  express  the 
terms  of  an  immoral  agreement  (b). 

Where  a  security  is  given  on  account  of  past  cohabitation,  and 
the  illicit  connexion  is  afterwards  resumed,  or  even  is  never 
broken  off,  the  Court  will  not  presume  from  that  fact  alone  that 
the  real  consideration  was  future  as  well  as  past  cohabitation, 
nor  therefore  treat  the  deed  as  invalid  (c). 

There  existed  a  notion  that  in  some  cases  the  legal  personal 
representative  of  a  party  to  an  immoral  agreement  might  have  it 
set  aside,  though  no  relief  would  have  been  given  to  the  party 
himself  in  his  lifetime :  but  this  has  been  lately  pronounced 
'^ erroneous  and  contrary  to  law"  (d).  It  must  be  bome  in 
mind  that  the  whole  doctrine  applies  to  executory  agreements 
only.  An  actual  transfer  of  property,  which  is  on  the  face  of  it 
"a  completed  voluntary  gift,  valid  and  irrevocable  in  law"  and 
confers  an  absolute  beneficial  interest,  cannot  be  afterwards  im- 
peached either  by  the  settlor  or  by  his  representatives^  though  in 
fact  made  on  an  immoral  consideration  (df). 

Where  parties  who  have  been  living  together  in  illicit  cohabi-  Proviso  fur 
tation  separate,  and  the  man  covenants  to  pay  an  annuity  to  the  ^^^  ^ 
woman,  with  a  proviso  that  the  annuity  shall  cease  or  the  deed  q^uui  Bepa- 
shall  be  void  if  the  parties  live  together  again,  there  the  covenant  i^  y^^^ 
is  valid  as  a  simple  voluntary  covenant  to  pay  an  annuity,  but 
the  proviso  is  wholly  void.     It  makes  no  difference,  of  course,  if 
the  parties,  being  within  the  prohibited  degrees  of  affinity,  have 
gone  through  the  form  of  marriage,  and  the  deed  is  in  the  ordi- 
nary form  of  a  separation  deed  between  husband  and  wife  (e). 
When  the  parties  are  really  married  such  a  proviso  is  usual  but 
superfluous,  for  the  deed  is  in  any  case  avoided  by  the  parties 
afterwards  living  together  (/).     This  brings  us  to  the  second 


(a)  Batty  y.  Chetter,  5  Beav.  103,  (c)  Gray  v.  Matkitu,  5  Ve«.  286  ; 

109.  Ball  T.  Palmer,  3  Ha.  582. 

(6)  SembUj  relief  will  not  be  given  {d)  Ayent  v.  Jenkins,  16  £q.  275, 

if  it  i^ypean  that  the  immoral  con-  281,  284. 

nderatkm  has  been  executed :  Siitney  (e)  Ex  parte  leaden,  9  Cfa.  670. 

y.  me^  17  Sim.  1  :  bat  the  case  is  (/)  Westmeath  v.    WeHmeatk,  1 

hardly  inteDigible^  Dow.  &  CL  519. 
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branch  of  this  topic,  namely  the  validity  of  separation  deeds 
and  agreements  for  separation. 

H^J?"^'*^^  Both  the  history  of  the  subject  and  the  present  state  of  the 
general  law  "will  be  found  very  clearly  set  forth  in  Lord  "Westbury'a 
Hunt  V.  judgment  in  Hunt  v.  Hunt  (a).  From  the  ecclesiastical  point  of 
view  marriage  was  a  sacrament  creating  an  indissoluble  relation. 
The  duties  attaching  to  that  relation  were  ''of  the  highest 
possible  religious  obligation  "  and  paramount  to  the  will  of  the 
parties.  In  ecclesiastical  courts  an  agreement  or  provision  for  a 
voluntary  separation  present  or  future  was  simply  an  agreement 
to  commit  a  continuing  breach  of  duties  with  which  no  secular 
authority  could  meddle,  and  therefore  was  illegal  and  void. 

For  a  long  while  all  causes  touching  marriage  even  collaterally 
were  claimed  as  within  the  exclusive  jurisdiction  of  those  courts. 
The  sweeping  character  and  the  gradual  decay  of  such  claims 
have  already  been  illustrated  by  cases  we  have  had  occasion  to 
cite  from  the  Year  Books  in  other  places.  In  later  times  the 
ecclesiastical  view  of  marriage  was  still  upheld,  so  far  as  the 
remaining  ecclesiastical  jurisdiction  could  uphold  it  (b),  and 
continued  to  have  much  influence  on  the  opinions  of  civil  courts; 
the  amount  of  that  influence  is  indeed  somewhat  imderstated  in 
Lord  Westbury's  exposition.  But  the  common  law,  when  once 
its  jurisdiction  in  such  matters  was  settled,  never  adopted  the 
ecclesiastical  theory  to  the  full  extent.  A  contract  providing  for 
and  fixing  the  terms  of  an  immediate  separation  is  treated  like 
any  other  legal  contract.  It  must  satisfy  the  ordinary  condition 
of  being  made  between  competent  parties,  and  the  wife  cannot 
contract  with  her  husband  :  but  even  this  difficulty  is  in  certain 
exceptional  cases  not  insuperable  (p.  62  above)  and  it  is 
generally  circumvented  by  the  contract  being  made  between 
the  husband  and  a  trustee  for  the  wife.  Being  good  and 
enforceable  at  law,  the  contract  is  also  good  and  enforceable 
in  equity,  nor  is  there  any  reason  for  refusing  to  enforce  it  by 
any  of  the  peculiar  remedies  of  equity.  Li  Hunt  v.  Hunt  the 
husband  was  restrained  from  suing  in  the  Divorce  Court  for 
restitution  of  conjugal  rights  in  violation  of  his  covenant  in  a 


{a)  i  D.  F.  J.  221.     The  cafle  was      without  any  deoifdon  by  the  death  of 
taken  to  the  House  of  Lords,  but      the  wife.    See  1  Sm.  L.  C.  891 . 
the  proceedings  came  to   an   end  (b)  See  4  D.  F.  J«  28(-& 
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separation  deed  (a),  on  the  authority  of  the  decision  of  the  Wilaon  r. 
House  of  Lords  (h)  which  had  ahready  established  that  the^"**"*' 
Coart  may  order  specific  performance  of  an  i^reement  to  execute 
a  separation  deed  containing  such  a  covenant.  The  case  may 
bo  taken  as  having  finally  pat  the  law  on  (|  consistent  and 
intelligible  footing,  though  not  without  overruling  a  groat 
number  of  protty  strong  dicta  of  various  judges  in  the  Ck>urt 
of  Chancery  and  even  in  the  House  of  Lords  (c).  But  an  agree- 
ment by  the  wife  not  to  oppose  proceedings  for  a  divorce  pending 
at  the  suit  of  the  husband  is  void,  being  not  only  in  derogation 
of  the  marriage  contract^  but  a  collusive  agreement  to  evade  the 
due  administration  of  justice  (d). 

We  have  seen  that  when  it  is  sought  to  obtain  the  specific  per-  Coiuider»« 
formance  of  a  contract  the  question  of  consideration  is  always  ma- 


terial, even  if  the  instrument  is  under  seal.  Generally  it  is  part  of  m«nta  for 
the  arrangement  in  these  cases  that  the  trustees  shall  indemnify  the  deedk^ 
husband  against  the  wife's  debts,  and  this  is  an  ample  considera- 
tion for  a  promise  on  the  husband's  part  to  make  provision  for 
the  wife,  and  of  course  also  for  his  undertaking  to  let  her  live 
apart  from  him,  enjoj  her  property  separately,  &c.  (e).  But  this 
particular  consideraUon  is  by  no  means  necessary.  The  trustee's 
undertaking  to  pay  part  of  the  costs  of  the  agreement  will  do  as 
well.  But  if  the  agreement  is  to  execute  a  separation  deed  con- 
taining aU  usual  and  proper  clauses,  this  includes,  it  seems,  the 
usual  covenant  for  indemnifying  the  husband,  so  that  the  usual 
consideration  is  in  fact  present  (/).  Li  the  earlier  cases,  no 
doubt)  it  was  supposed  that  the  contract  was  made  valid  in  sub- 
stance as  well  as  in  form  only  by  the  distinct  covenants  between 
the  husband  and  the  trustee  as  to  indemnity  and  payment,  or 
rather  that  these  were  the  only  valid  parts  of  the  contract.     But 


(a)  This  covenant  could  not  be 
pleaded  in  the  Divoroe  Courfc,  which 
held  itself  bonnd  by  the  fonner 
eodesiastical  practice  to  take  no 
notice  of  separation  deeds. 

(5)  rnUon  V.  WUwon,  1  H.  L.  C. 
538. 

(c)  tn  SI.  John  V.  St.  John,  11  Yes. 
535,  &c.  Wutmeaik  v.  WettiMotk, 
1  Jac.  142  (Lord  ftldon):  Worrail 
▼.  Jacab,  Z  Mer.  268  (Sir  W.  Grant) ; 
Warrender  v.  Warrennkr, 2  CI.  lb  F. 


527  (Lord  Brougham),  561-2  (Lord 
Lyndhurst).  Most  of  these  are  to 
be  found  cited  in  the  aigument  in 
Wilton  y.  WiUon,  And  even  since 
that  case  VantiUari  v.  VannUart, 
2  De  G.  &  J.  256  (Lord  Chebns- 
ford). 

{d)  ffopc  V.  Hope,  8  D.  M.  G.  781, 
746. 

(e)  See  Bav.  Conv.  6,  pt.  2, 1079. 

(/)  Otbbt  V.  Harding,  5  Ch.  886. 
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since  Wilaon  v.  Wilson  (a)  and  ITutU  v.  Hunt  such  a  view  is  no 
longer  tenable :  in  Lord  Westbury's  words  "  the  theory  of  a 
deed  of  separation  is  that  it  is  a  contract  between  the  husband 
and  wife  through  the  intervention  of  a  third  party,  namely  the 
trustees,  and  the  husband's  <;ontract  for  the  benefit  of  the  wife  is 
Minor  supported  by  the  contract  of  the  trustees  on  her  behalf  "  (6).  A 
points  M  to  covenant  not  to  sue  for  restitution  of  conjugal  rights  cannot  be 
deeds.  implied,  and  in  the  absence  of  such  a  covenant  the  institution  of 
such  a  suit  does  not  discharge  the  other  party's  obligations  under 
the  separation  deed  (c).  Subsequent  adultery  does  not  of  itself 
avoid  a  separation  deed  unless  the  other  party's  covenants  arc 
expressly  qualified  to  that  effect  (d).  A  covenant  by  the  husband 
to  pay  an  annuity  to  trustees  for  the  wife  so  long  as  they  shall 
live  apart  remains  in  force  notwithstanding  a  subsequent  disso- 
lution of  the  marriage  on  the  ground  of  the  wife's  adultery  (e). 
But  the  concealment  of  past  misconduct  between  the  marriage 
and  the  separation  may  render  the  arrangement  voidable,  and  so 
may  subsequent  misconduct,  if  the  circumstances  show  that  the 
separation  was  fraudulently  procured  with  the  present  intention 
of  obtaining  greater  facilities  for  siich  misconduct  (/). 

A  separation,  or  the  terms  of  a  separation,  between  husband 
and  wife  cannot  lawfully  be  the  subject  of  an  agreement  for 
pecuniary  consideration  between  the  husband  and  a  third  person. 
But  in  the  case  of  Jones  v.  Watte  (g)  it  was  decided  by  the 
Exchequer  Chamber  and  the  House  of  Lords  that  the  husband's 
execution  of  a  separation  deed  already  drawn  up  in  pursuance 
of  an  existing  agreement  is  a  good  and  lawful  consideration  for 
a  promise  by  a  thud  person. 

A  separation  deed,  as  we  have  above  said,  is  avoided  by  sub* 
sequent  reconciliation  and  cohabitation  (h).  If  it  were  not  so 
but  could  remain  suspended  in  order  to  be  revived  in  the  event 
of  a  renewed  separation,  it  might  become  equivalent  to  a  contract 


(a)  On  the  effect  of  that  case  see 
the  remarks  in  the  House  of  Lords 
in  a  subsequent  appeal  as  to^  the 
frame  of  the  deed,  WiUon  v.  WiI$on, 
5  H.  L  C.  40 ;  and  by  Lord  Weet- 
bury,  4  D.  F.  J.  284. 

(6)  4  D.  F.  J.  240. 

(c)  Jee  V.  HiurUno^  2  B.  ft  C.  547. 

{d)  lb, :  Evan$  ▼.  CarringUm,  2  D. 
F.  J.  481. 


{e)  Charleiwnih  v.  Holt,  L.  B.  9 
Ex.  38. 

(/)  Evana  v.  Carringtonj  tvpro. 

ig)  1  Bing.  N.  0.  656,  in  Ex.  Cb.  5 
Bing.  N.  0.  841,  in  H.  L.  9  GL  ft 
F.  101.  In  the  Ex.  Cb.  both  Loid 
Abinger  and  Lord  Denman  dis- 
sented. 

(A)  See  also  WutmeM  v.  SaHAurv. 
5  BU.  N.  S.  839. 
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providing  for  a  contingent  separation  at  a  future  time :  and  such 
a  contract,  as  will  immediately  be  seen,  is  not  allowable.  How- 
ever a  substantive  and  absolute  declaration  of  trust  by  a  third 
person  contained  in  a  separation  deed  has  been  held  not  to  be 
avoided  by  a  reconciliation  (a). 

As  to  all  agreements  or  provisions  for  a  fidxire  separation,  Agree- 
whether  post-nuptial  (6)  or  ante-nuptial  (c)  (rf),  and  whether  pro-  ?^*"** 
ceeding  from  the  parties  themselves  or  from  another  person  {d),  aeparfttion 
it  remains  the  rule  of  law  that  they  can  have  no  effect.     If 
a  husband  and  wife  who  have  been  separated  are  reconciled,  and 
agree  that  in  case  of  a  future  separation  the  provisions  of  a 
former  separation  deed  shall  be   revived,    this  agreement  is 
void  (&).      A  condition  in  a  marriage  settlement  varying  the  dis- 
position of  the  income  in  the  event  of  a  separation  is  void  (f/). 
So  is  a  limitation  over  (being  in  substance  a  forfeiture  of  the 
wife's  life  interest)  in  the  event  of  her  living  separate  from  her 
husband  through  any  fault  of  her  own  :  though  it  might  be 
good,  it  seems,  if  the  event  were  limited  to  misconduct  such  as 
would  be  a  ground  for  divorce  or  judicial  separation  (r). 

Likewise  a  deed  purporting  to  provide  for  an  immediate 
separation  is  void  if  the  separation  does  not  in  fact  take  place  : 
for  this  shows  that  an  immediate  separation  was  not  intended, 
but  the  thing  was  in  truth  a  device  to  provide  for  a  future 
separation  («).  Nor  can  such  a  deed  be  supported  as  a  voluntary 
settlement  (/). 

The  distinction  rests  on  the  following  ground.     An  agree-  Keason  of 
ment  for  an  immediate  separation  is  made  to  meet  a  state  of  ^j^ction 
things  which,  however  undesirable  in  itself,  has  in  fact  b<»come 
inevitable.     Still  that  state  of  things  is  abnormal  and  not  to  be 
contemplated  beforehand.     "  It  is  forbidden  to  provide  for  the 
possible  dissolution  of  the  marriage  contract,  which  the  policy 


(a)  Rufiet  ▼.  AUUm,  19  Eq.  539. 

(()  Marquis  of  WestmecUh  v.  Mar- 
tkUmeu  of  Wfstmeatht  1  Dow  ft  CL 
519, 541  ;  Westnuath  v.  Salisbury,  5 
Bli.  N.  a  339,  893. 

(c)  ff.  ▼.  PT.  8  K.  &  J.  882.  Some 
of  the  reaeons  given  in  this  case 
(at  p.  386)  cannot  linoe  Hunt  ▼. 
MujU  be  Bopported. 


((£)  CartVfrtglU  v.  Cartwright^  3  D. 
K.  G.  982  :  note  that  this  and  the 
caae  last  cited  were  after  WUson  r. 
Wif8(m, 

(e)  Hindley  v.  Marquis  of  West- 
meath,  6  B.  A  C.  200 ;  confirmed  by 
WeHmeath  v.  Salisbury,  5  BIL  N.  S. 
889  395—7 

(/)  Bindley  v.MulUmey, 7  Eq.  843. 

T 
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criminal 

offences, 
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contrary  to 
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law. 


of  the  law  is  to  preserve  intact  and  inviolate  "  (a).  Or  in  other 
words,  to  allow  validity  to  provisions  for  a  future  separation 
would  be  to  allow  the  parties  in  effect  to  make  the  contract  of 
marriage  determinable  on  conditions  fixed  beforehand  by  them- 
selves (ft). 

It  is  a  well  established  rule  that  no  enforceable  right  can  be 
acquired  by  a  blasphemous,  seditious,  or  indecent  publication, 
whether  in  words  or  in  writing,  or  by  any  contract  in  relation 
thereto  (c) ;  but  it  does  not  really  belong  to  the  present  head. 
The  ground  on  which  the  cases  proceed  is  that  the  publication 
is  or  would  be  a  criminal  offence ;  not  merely  immoral,  but 
illegal  in  the  strict  sense.  The  criminal  law  prohibits  it  as 
malum  in  se,  and  the  civil  law  takes  it  from  the  criminal  law  as 
mxdum  prohibitum^  and  refuses  to  recognize  it  as  the  origin  of 
any  right  (d).  Then  the  decisions  in  equity  profess  simply  to 
follow  the  law  by  refusing  in  a  doubtful  case  to  give  the  aid  of 
equitable  remedies  to  alleged  legal  rights  until  the  existence  of 
the  legal  right  is  ascertained  {e).  It  would  perhaps  be  difficult 
to  assert  as  an  abstract  proposition  that  a  Couft  administering 
civil  justice  might  not  conceivably  pronounce  a  writing  or  dis- 
course immoral  which  yet  could  not  be  the  subject  of  criminal 
proceedings.  But  we  do  not  know  of  such  a  jurisdiction  having 
ever  in  fact  been  exercised  ;  and  considering  the  very  wide  scope 
of  the  criminal  law  in  this  behalf  (/),  it  seems  unlikely  that  there 
should  arise  any  occasion  for  it.  Some  expressions  are  to  be 
found  which  look  like  claims  on  the  part  of  purely  civil  courts 
to  exercise  a  general  moral  censorship  apart  from  any  reference  to 
the  criminal  law.  But  these  are  overruled  by  modem  authority. 
At  the  present  day  it  is  not  true  that  "  the  Court  of  Chancery 
has  a  superintendency  over  all  books,  and  might  in  a  summary 


(a)  8  K.  &  J.  382. 

\h)  Agreements  between  husband 
and  wife  contemplating  a  future 
judicial  separation  (separation  de 
corps)  are  void  in  French  law  :  Sirey 
k  Gilbert  on  Code  Civ.  art.  1183, 
no.  65. 

(c)  The  somewhat  analogous  ques- 
tion— Will  the  law  protect  the  trade 
mark  of  an  articlo  intended  to  de- 
ceive the  public  ? — is  left  open  by 
Egtcourt  V.  Ettcourt  Hop  Essence  Co. 
10  Ch.  276. 


(d)  JS.g,  StockdaU  v.  Onyfhm,  5  B. 
&  C.  178. 

(e)  SotUhty  V.  Sherwood^  2  Mer. 
435;  Laurence  v.  Smith,  Jac.  471. 
For  a  full  account  of  the  cases  see 
Shortt  on  the  Law  relating  to 
Works  of  Literature  and  Art,  pp. 
8-11. 

(/)  See  Russell  on  Crimes,  Bk.  2. 
c.  24,  Starkie  on  Libel  (3rd  ed.)  cc 
83,  34  ;  and  Stephen's  Digest  of  the 
Criminal  Law,  artt.  91-95, 161,  172. 
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way  restrain  the  priuting  or  publishing  any  that  contained 
reflections  on  religion  or  morality,"  as  was  once  laid  down  by 
Lord  Macclesfield ;  or  that  **  the  Lord  Chancellor  would  grant 
an  injunction  against  the  exhibition  of  a  libellous  picture/'  as 
was  laid  down  by  Lord  EUenborough  (a).  On  the  whole  one 
may  safely  say  that  for  all  practical  purposes  the  civil  law  is 
determined  by  and  co-extensive  with  the  criminal  law  in  the^e 
matters :  the  question  in  a  given  case  is  not  siiu])ly  whether  the 
publication  be  immoral,  but  whether  the  criminal  law  would 
punish  it  as  immoral 

A  very  curious  doctrine  of  legal  morality  has  been  started  in  Contracta 
some  of  the  United  States  since  the  abolition  of  slavery.     It  f**?"'**^** 

•^  in  U.S.now 

has  been  held  that  the  sale  of  slaves  being  against  natural  right  held  void 

•  

can  be  made  valid  only  by  positive  law,  and  that  no  riglit  of  |??J!*|™® 
action  arising  from  it  can  subsist  after  the  determination  of  that  though 
law    b).      The  Supreme  Court  of  Louisiana  in  particular  has  ^»J»'*"* 
adjudged  that  contracts  for  the  sale  of  persons,  though  made  in  made 
the  State  while  slavery  was  lawful,  must  now  be  treated  as  void  : 
but  the  Supreme  Court  of  the  U.S.  did  not  hold  itself  bound 
by  this  view  on  appeal  from  the  Circuit  Court,  and  distinctly 
refused  to  adopt  it,  thinking  that  neither  the  Constitutional 
Amendment  of  1865  nor  anything  that  had  happened   since 
could  avoid  a  contract  good  in  its  inception  (c). 

C.  AgreeinerUa  contrary  to  public  policy. 

Before  we  go  through  the  different  classes  of  agreements  which  Of  thedoo- 
are   void  as  being  of  mischievous  tendency  in  some  one   of  iT n*^' 
certain  definite  ways,  something   must  bo  said   on  the   more  Policy  in 
general  question  of  the  judicial  meaning  of  "  public  policy.''  8fene«»L 
That  question  is,  in  effect,  whether  it  is  at  the  present  d.ay  o\wtn 
to  courts  of  justice  to  hold  transactions  or  dispositions  of  pro- 
perty void  simply  because  in  the  judgment  of  the  Court  it  is 
against  the  public  good  that  they  should  be  enforced,  although 
the  grounds   of  such  judgment  may  bo  novel.      The  general 
tendency  of  modem  ideas  is  no  doubt  against  the  continuance  of 
such  a  jurisdiction  {d).     On  the  other  hand  there  is  a  good  deal 


(a>  Emperor  of  AusAria  v.  Day  and      647,  5th  ed.) 
Kossiith,  3  D.  F.  J.  21 7, 238.  (r)  Boyre  v.  Tahh,  1 8  Wallace,  5  ♦«. 

(6)  Story  on  Contracta  §  671  (1.  ('Z)  See  for  example  1  Sm.  L.C  400. 

T   2 
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of  modem  and  eyen  recent  authority  which  makes  it  difficidt  to 
deny  its  continued  existence. 

Its  exton-  As  a  matter  of  history,  there  seems  to  he  little  douht  that 
anSe^of  *^^  doctrine  of  puhlic  policy,  so  far  as  regards  its  continued 
courts  to  assertion  in  a  general  form  in  modem  times,  if  not  its  actual 
wM^rsT^  origin,  arose  from  wagers  heing  allowed  as  the  foundation  of 
while  actions  at  common  law.  Their  validity  was  assumed  without 
BuSTww^B  discussion  until  the  judges  repented  of  it  too  late.  Regretting 
valid  con-  that  wagers  could  be  sued  on  at  all  (a),  they  were  forced  to 
*°  admit  that  wagering  contracts  as  such  were  not  invalid,  but  set 

to  work  to  discourage  them  so  far  as  they  could.  This  they 
did  by  becoming  "  astute  even  to  an  extent  bordering  upon  the 
ridiculous  to  find  reasons  for  refusing  to  enforce  them  "  in  par- 
ticular cases  {by 

Thus  a  wager  on  the  future  amount  of  hop  duty  was  held 
void,  because  it  might  expose  to  all  the  world  the  amount  of  the 
public  revenue,  and  Parliament  was  the  only  proper  place  for  the 
discussion  of  such  matters  (c).  Where  one  proprietor  of  car- 
riages for  hire  in  a  town  had  made  a  bet  with  another  that  a 
particular  person  would  go  to  the  assembly  rooms  in  his  carriage, 
and  not  the  other's,  it  was  thought  (this,  however,  was  not 
strictly  necessary  to  the  decision)  that  the  bet  was  void,  as 
tending  to  abridge  the  freedom  of  one  of  the  public  in  choosing 
his  own  conveyance,  and  to  expose  him  to  "  the  inconvenience 
of  being  importuned  by  rival  coachmen"  (c?).  A  wager  on 
the  duration  of  the  life  of  Napoleon  was  void  because  it  gave 
the  plaintiff  an  interest  in  keeping  the  king's  enemy  alive, 
and  also  because  it  gave  the  defendant  an  interest  in  com- 
passing his  death  by  means  other  than  lawful  warfare  (e).  This 
Later  re-  ^^^  probably  the  extreme  case,  and  lias  been  remarked  on  as 
marks  on^  of  doubtful  authority  (/).     But  the  Judicial  Committee  held 

sions.   Qu.  ^  1848,  on  an  Indian  appeal  (the  Act  8  &  9  Vict  c.  109  not 
bow  far 
now  law. 

(a)  Good  V.  miioU,  8  T.  R.  693,  (c)  Atherfcldy,  Beard,  2 T.  R  610. 

where  BuUer,  J.  proposed  (withoot  (cQ  EUham  v.  Kinffsman,  1  B.  ^ 

success)  to  hold  void  all  wagers  on  Aid.  G83. 

events  in  which  the  parties  had  no  (e)  Gilbert  v.  Sykes,  16  East,  150. 

interest.  (/)  By  Alderson,  B.  in  EgerUm 

(6)  Per  Parke,  B.  Egerton  v.  Earl  v.  Earl  BrownloWf  tupra,  and  in  the 

Brovmlow,  4  H.  L.  C.  at  p.  124  ;  per  Privy  Council  in  the  case  next  cited, 

Williams,  J.  ih,  77  ;  per  Alderson,  6  Moo.  P.  C.  912. 
B.  ib.  109. 
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extending  to  British  India)  that  a  wager  on  the  price  of  opium 
at  the  next  CrOTemment  sale  of  opium  was  not  illegal  (a).  The 
common  law  was  thus  stated  by  Lord  Campbell  in  delivering 
the  judgment : — 

^  I  regret  to  say  that  we  are  bound  to  oonsider  the  common  law  of 
England  to  be  that  an  action  may  be  maintained  on  a  wager,  although 
the  parties  had  no  previous  interest  in  the  question  on  which  it  ia 
laid,  if  it  be  not  against  the  interests  or  feelings  of  third  persons,  and 
does  not  lead  to  indecent  evidence,  and  is  not  contrary  to  public 
policy.  I  look  with  concern  and  almost  with  shame  on  the  subter^ 
fuges  and  contrivances  and  evasions  to  which  Judges  in  England  long 
resorted  in  struggling  against  this  rule  "  (6). 

It  may  surely  be  thought  at  least  doubtful  whether  decisions 

80  produced  and  so  reflected  upon  can  in  our  own  time  be 

entitled  to  any  regard  at  alL     But  it  has  been  said  that  they 

establish  a  distinction  of  importance  between  cases  whore  the 

parties  "have  a  real  interest  in  the  matter,  and  an  apparent 

right  to  deal  with  it  **  and  where  they  "  have  no  interest  but 

what  they  themselves  create  by  the  contract ; "  that  in  the 

former  case  the  agreement  is  void  only  if  ''  directly  opposed  to 

public  welfare,"  but  in  the  latter  "  any  tendency  whatever  to 

public  mischief  "  will  render  it  void  (c).     It  is  difficult  to  accept 

this  distinction,  or  at  any  rate  to  see  to  what  class  of  contracts 

other  than  wagers  it  applies.     In  the  case  of  a  lease  for  lives  (to 

take  an  instance  often  used)  the  parties  "  have  no  interest  but 

what  they  themselves  create  by  the  contract "  in  the  lives  named 

in  the  lease :  they  have  not  any  ^*  apparent  right  to  deal  with  " 

the  length  of  the  Sovereign's  or  other  illustrious  persons'  lives  as 

a  term  of  their  contract :  yet  it  has  never  been  doubted  that  the 

contract  is  perfectly  good. 

The  leading  modem  authority  on  "  public  policy  "  is  the  great  Egerton  r. 
coaeoiEgert<my,Earl  Brovndow{d).  This,  although  not  a  case  of  ^^' 

contract,  cannot  possibly  be  left  without  special  mention.     By 
the  will  of  the  seventh  Earl  of  Bridgewater  a  series  of  life 


{a)  By  the  Indian  Contract  Act,  (6)    Ramloll    Thaekoorteydau    v. 

a.  30,  agreements  by  way  of  wager  Soojtimntdl  DhondmuUf  6  Moa  P.  C. 

are  now  ▼old,  with  an  exception  in  800,  310. 

faronr  of  prize*  for  horse-racing  of  (c)  4  H.  Ij.  G.  1 48. 

the  valoe  of  Bs.  500  or  upwards.  {d)  4  U  L.  C.  1-250. 


278 


CHAP.    VI.    UNLAWFUL   AGREEMENTS. 


interests  (a)  were  limited,  subject  to  provisoes  which  were  gener- 
ally called  conditions,  but  were  really  conditional  limitations  by 
way  of  shifting  uses  upon  the  preceding  estates  (b).  The  effect 
of  these  was  that  if  the  possessor  for  the  time  being  of  the  estates 
did  not  acquire  the  title  of  Marquis  or  Duke  of  Bridgewater,  or 
did  accept  any  inferior  title,  the  estates  were  to  go  over.  The 
House  of  Lords  held  by  four  to  one,  in  accordance  with  the 
opinion  of  two  judges  (c)  against  eight  (d)  that  the  limitations 
were  void  as  being  against  public  policy. 

Opinions  The  whole  subject  was  much  discussed  in  the  opinions  on  both 
of  Judges.  gj^QQ^  j]jQ  greater  part  of  the  judges  insisted  on  such  considera- 
tions as  the  danger  of  limiting  dispositions  of  property  on 
speculative  notions  of  impolicy  (e) ;  the  vague  and  unsatisfactory 
character  of  a  jurisdiction  founded  on  general  opinions  of  poli- 
tical expedience,  as  distinguished  from  a  legitimate  use  of  the 
policy  (i.e.  general  intention,  as  we  said  above)  of  a  particular 
law  as  the  key  to  its  construction,  and  the  confusion  of  judicial 
and  legislative  functions  to  which  the  exerdse  of  such  a  juris- 
diction would  lead  (/) ;  and  the  fallacy  of  supposing  an  object 
unlawful  because  it  might  possibly  be  sought  by  unlawful  means, 
when  no  intention  to  use  such  means  appeared  (g).  On  the 
other  hand  it  was  pointed  out  that  these  limitations  held  out  "  a 
direct  and  powerful  temptation  to  the  exercise  of  corrupt  means 
of  obtaining  the  particular  dignity  **  (h) ;  that  besides  this  the 
restraint  on  accepting  any  other  dignity,  even  if  it  did  not  amount 
to  forbidding  a  subject  to  obey  the  lawful  commands  of  the 
Sovereign  {i),  tended  in  possible  events  to  set  private  interest  in 


(a)  Not  estates  of  freehold  with 
remainder  to  first  and  other  sons  in 
tail  in  the  usual  way,  but  a  chattel 
interest  for  99  years  if  the  taker 
should  so  long  live,  remainder  to  the 
heirs  male  of  his  body.  See  Dav. 
Conv.  8,  pt  1.  851. 

(6)  See  Lord  St.  Leonards'  judg- 
ment, 4  H.  L.  C.  at  p.  208. 

(c)  Pollock,  C.  B.  and  Piatt,  B. 

(d)  Crompton,  Williams,  Cresswell, 
Talfourd,  Wightman,  and  £rle,  JJ., 
Alderson  and  Parke,  BB.  Cole- 
ridge, J.  thought  the  limitations 
gi>ud  in  part  only. 

(e)  Grumpton,  J.  at  p.  68. 


(/ )  Alderson,  B.  at  p.  106  ;  Parke 
B.  at  p.  123. 

ig)  WUliams,  J.  at  p.  77 ;  Parke, 
B.  atp.  124. 

(h)  Piatt,  B.  at  p.  99 ;  Loid  St. 
Leonards  at  p.  232  ;  Lord  Brougham 
at  p.  172. 

{%)  On  this  point  the  prevailing 
opinion,  on  the  whole,  was  that  a 
subject  cannot  refuse  a  peerage  [cp. 
5  Hie  2.  St.  2.  c.  4J,  but  cannot  be 
compelled  to  accept  it  by  any  par- 
ticular  title,  or  at  all  events  cannot 
be  compeUed  to  accept  promotion  by 
any  particular  new  title  if  he  is  a 
peer  already. 
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opposition  to  public  daty  (a) ;  and  tliat  the  pioTisoea  aa  a  whole 
were  fitted  to  bias  the  political  and  pablic  conduct  of  the  per- 
sons interested,  and  introduce  improper  motives  into  it  (6),  and 
also  to  embatrass  the  adviseis  of  the  Crown,  and  influence  them  to 
recommend  the  grant  of  a  peerage  or  of  promotion  in  the  peerage 
for  reasons   other  than    merit    (c).       Lord   Lyndhurst,   Lord  Opinions 
Brougham,  Lord  Tmro,  and  Lord  St.  Leonards  adopted  this  ^f  XiOidik 
yiew.     Lord  Granworth  dissented,  adhering  to  his  opinion  in 
the  Court  below  ((f),  and  made  the  remark  (which  is  certainly 
difficult  to  answer)  that  the  Thellusson  will,  which  the  Courts 
had  felt  bound  to  uphold,  was  much  more  clearly  against  public 
policy  than  this.    The  fullest  reasons  on  the  side  of  the  actual 
decision  are  those  of  Pollock,  C.B.  and  Lord  St.  Leonards. 
Their  language  is  very  general,  and  they  go  far  in  the  direction 
of  claiming  an  almost  unlimited  right  of  deciding  cases  according 
to  the  judge's  view  of  public  policy  for  the  time  being.     Lord 
Si  Leonards  mentioned  the  fluctuations  of  the  decisions  on 
agreements  in  restraint  of  trade  as  showing  that  rules  of  common 
law  have  been  both  created  and  modified  by  notions  of  public 
policy.     But,  assuming  the  statement  to  be  historicaUy  correct  (e), 
the  inference  would  seem,  with  all  submission  to  so  great  an 
authority,  to  be  grounded  on  a  confusion  between  the  purely 
legal  and  the  historical  point  of  view.     In  theory  the  common 
law  does  not  vary.     In  fact  we  know  that  it  does  vary  (though 
in  modem  times  the  limits  of  variation  are  narrowed),  but  the 
fact  of  the  variation  is  no  argument  for  an  unlimited  power  of 
judicial  legislation  in  this  more  than  in  any  other  class  of  ques- 
tions.    He  also  said  that  each  case  was  to  be  decided  upon 
principle,  but  abstract  rules  were  not  to  be  laid  down  (/  ).    Per- 
haps this  may  be  taken  to  mean  only  that  (as  in  the  case  of 
fraud)  the  Court  is  to  be  guided  by  recognized  principles,  but  it 
is  useless  to  attempt  a  minute  and  exhaustive  definition  of  the 
cases  that  may  fall  within  them :  in  other  words,  that  we  must 


(a)  Pollock,  C.  B.  at  p.  151.  trade  it  appears  from  the  book  that 

(6)  Lord  Lyndhurit,  at  p.  163.  Hull,  J.  wm   really  alone  in    his 

{e)  Pollock,  C.  B.  and  Lord  St  opinion  in  the  Dyer's   ca.  in  2  H. 

Leonards,  supra.  6.    See,  however,  as  to  the  variation 

(d)  1  Sim.  N.  8.  464.  of  the  "  policy  of  the  law  "  in  general, 

{€)  In  fact  it  seems  doubtful.  The  Evanturel  v.  EvarUurel,  L.  K.  6  P.  C. 

cases  on  wagers  are  anomalous,  as  at  p.  29. 

above  shown  :  and  as  to  restraint  of  (/>  At  pp.  238-0. 
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be  content  with  reasoning  by  way  of  analogy  rather  than  deduc- 
tion.   If  so,  the  proposition  is  doubtless  correct  and  important 
(though  by  no  means  confined  to  this  topic)  ;  but  if  it  means  to 
say  that  the  Court  may  lay  down  new  principles  of  public  policy 
without  any  warrant  even  of  analogy,  it  seems  of  doubtful  and 
dangerous  latitude.     But  it  is  necessary  to  consider  whether  the 
Effect  of    ratio  decidendi  of  the  case  does  in  truth  require  any  of  these 
Bion  iteelf :  ^^®  assertions  of  judicial  discretion.     And  it  is  not  very  difficult 
it  does  not  to  perceive  that  it  does  not.    The  limitations  in  question  were 
new  head    ^®^^  ^*^  because  they  amounted  in  effect  to  a  gift  of  pecuniary 
of  "public  means  to  be  used  in  obtaining  a  peerage,  and  offered  a  direct 
^  ^'^'        temptation  to  the  improper  use  of  such  means,  and  the  improper 
admission  of  private  motives  of  interest  in  political  conduct :  in 
short,  because  in  the  opinion  of  the  Court  they  had  a  manifest 
tendency  to  the  prejudice  of  good  government  and  the  adminis- 
tration of  public  affairs.     But  it  is  perfectly  well  recognized  that 
transactions  which  have  this  character  are  all  alike  void,  however 
different  in  other  respects.     Such  are  champerty  and  mainten- 
ance, the  compounding  of  offences,  and  the  sale  of  offices.     The 
question  in  the  particular  case  was  whether  there  was  an  apparent 
tendency  to  mischiefs  of  tins  kind,  or  only  a  remote  possibility 
of  inconvenient  consequences.      The  decision  did  not  create  a 
new  kind  of  prohibition,  but  affirmed  the  substantial  likeness  of 
a  very  peculiar  and  imexampled  disposition  of  property  to  other 
dispositions  and  transactions  already  known  to  belong  to  a  for- 
bidden class.    And  the  broadly  expressed  language  of  certain 
parts  of  the  judgments  may  be  taken,  it  is  submitted,  as  appli-> 
cable  only  within  the  bounds  of  that  particular  class. 

Egerton  v.  Earl  Browrdow,  however,  is  certainly  a  cardinal 
authority  for  one  rule  which  applies  in  all  cases  of  "  public 
policy : "  namely  that  the  tendency  of  the  transaction  at  the 
time,  not  its  actual  result,  must  be  looked  to.  It  was  urged  in 
vain  that  the  will  of  the  seventh  Earl  of  Bridgewater  had  in  fact 
been  in  existence  for  thirty  years  without  producing  any  visible 
ill  effects  (a). 

The  view  here  put  forward,  that  there  is  really  nothing  in  the 


(a)  Cp.  Da  Cotta  v.  Jones,  Cowp.  withstanding  it  did  not  i^^pear  that 

729.    Wager  on  sex  of  third  person  the  person  had  made  any  objection, 

void,  as  offensive  to  that  person  and  and  the  cause  had  in  fact  been  tried 

tending  to  indecent  evidence  :   not-  without  any  indecent  evidence. 
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case  to  vairant  the  inventioii  of  new  heads  of  "  public  policy  *' 
seems  to  be  borne  oat  by  the  remarks  of  the  Master  of  the  Rolls 
in  a  late  case  :«- 

''It  must  not  be  forgotten  that  yon  are  not  to  extend  arbitrarily 
those  mles  whidi  say  that  a  given  contract  is  void  as  being  against 
public  policy,  because  if  there  is  one  thing  which  more  than  another 
public  policy  requires,  it  is  that  men  of  full  age  and  competent  under- 
standing shall  have  the  utmost  liberty  of  contracting,  and  that  their 
contracts,  when  entered  into  freely  and  voluntarily,  shall  be  held 
sacred  and  shall  be  enforced  by  courts  of  justice.  Therefore,  you 
have  this  paramount  public  policy  to  consider — ^that  you  are  not 
lightly  to  interfere  with  this  freedom  of  contract"  (a). 

We  now  proceed  to  the  several  heads  of  the  sabject. 

A.  First,  as  to  matters  concerning  the  commonwealth  in  its  a.  Publio 
relations  with  foreign  powers.  touSlM 

*^  On  the  principles  of  the  English  law  it  is  not  competent  to  extanul 
any  "  domiciled  British  (fi)  *'  subject  to  enter  into  a  contract  to  do  ^^  state, 
anything  which  may  be  detrimental  to  the  interests  of  his  own 
country"  (c). 

An  agreement  may  be  void  for  reasons  of  this  kind  either 
when  it  is  for  the  benefit  of  an  enemy,  or  when  the  enforcement 
of  it  would  be  an  a£&ont  to  a  friendly  state. 

As  to  the  first  and  more  important  branch  of  this  rule  :  "  It  is  Trading 
now  fully  established  that,  the  presumed  object  of  war  being  as  ^^^ 
much  to  cripple  the  enemy's  commerce  as  to  capture  his  pro- 
perty, a  declaration  of  war  imports  a  prohibition  of  commercial 
intercourse  and  correspondence  with  the  inhabitants  of  the 
enemy's  country,  and  that  such  intercourse,  except  with  the 
licence  of  the  Crown,  is  illegal "  (d). 

The  case  of  Potts  v.  Bdl  (e),  decided   by  the  Exchequer  Potts  v. 
Chamber  in  1800,  is  the  leading  authority  on  this  subject     The  ^"^ 
following  points  were  there  decided  : 

It  is  a  principle  of  the  common  law  (/)  that  trading  with  an 
enemy  without  licence  from  the  Crown  is  illegal. 

(a)  Printing  and  Numerical  Re-  (d)  Esponto  y.  Bowden  (in  Ez.Ch.) 

gitUring  Co,  v.  Samfmm^  19  £q.  462,  7  E.  &  B.  763,  779. 

465.  («)  8  T.  R.  648. 

{h)  The  rule  does  not^  ftpplj  to  (/)  In  the  Admiralty  it  was  al- 

Britiah  subjects  domiciled  abroad  :  ready  beyond    question  :    see    the 

BeU  V.  Reidj  1  M.  &  S.  726.  series  of  precedents  cited  in  PotU  v. 

(c)  7  £.  &  B.  782.  BeU. 
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Effect  of 
war  on 


Purchase  of  goods  in  an  enemy's  conntry  during  the  war  is 
trading  with  the  enemy,  though  it  be  not  shown  that  they  were 
actually  purchased  from  an  enemy  :  and  an  insurance  of  goods 
80  purchased  is  void. 

As  to  insurances  originally  effected  in  time  of  peace  :  "  When 
a  British  subject  insures  against  captures,  the  law  infers  that  the 
contract  contains  an  exception  of  captures  made  by  the  Govern- 
ment of  his  own  country  "  (a). 

The  effect  of  the  outbreak  of  war  upon  subsisting  contracts 
wibsiBtiiig  between  subjects  of  the  hostile  states  varies  according  to  the 
contracts,  nature  of  the  case.  It  may  be  that  the  contract  can  be  lawfully 
performed  by  reason  of  the  belligerent  governments  or  one  of 
them  having  waived  their  strict  rights :  and  in  such  case  it 
remains  valid.  In  Cleinentaon  v.  Blessig  (h)  goods  had  been 
ordered  of  the  plaintiff  in  England  by  a  firm  at  Odessa  before 
the  declaration  of  war  with  Russia.  By  an  order  in  Council 
six  week9  were  given  after  the  declaration  of  war  for  Russian 
merchant  vessels  to  load  and  depart,  and  the  plaintiff  forwarded 
the  goods  for  shipment  in  time  to  be  lawfully  shipped  under 
this  order :  it  was  held  that  the  sale  remained  good. 

If  the  contract  cannot  at  once  be  lawfully  performed,  then  it 
is  suspended  during  hostilities  (c)  unless  the  nature  or  objects  of 
the  contract  be  inconsistent  with  a  suspension,  in  which  case 
"  the  effect  is  to  dissolve  the  contract  and  to  absolve  both  parties 
from  further  performance  of  it "  {d).  The  outbreak  of  a  war 
dissolves  a  partnership  previously  existing  between  subjects  of 
the  two  hostile  countries  (e). 

In  Esposito  V.  Bowden  {d)  a  neutral  ship  was  chartered  to  pro- 
ceed to  Odessa,  and  there  load  a  cargo  for  an  English  freighter, 
and  before  the  ship  arrived  there  war  had  broken  out  between 
England  and  Russia,  and  continued  till  after  the  time  when  the 
loading  should  have  taken  place :  here  the  contract  could  not 


(a)  Purtado  v.  Rodgers,  8  B.  &  P. 
191,  200  ;  £x  parte  Lee,  18  Ves.  64. 

(6)  11  Ex.  136,  and  on  the  subject 
generally  see   the   reporters*  note, 

pp.  141-5. 

(c)  Ex  parte  Bou98maker,lZ  Ve8.71. 

{d)  Eaposito  v.  Bowden,  7  E.  &  B. 
763,  783,  27  L.  J.  Q.  B.  17  (in  Ex. 
Ch.)  revg.  s.c  4  E.  &  B.  963,  24  L. 
J.  Q.  B.  210.  For  a  later  application 
of  ihe  same  reason  of  convenience  cp. 


Geipel  v.  Smith,  L.  R.  7  Q.  B.  404. 
A  contract  to  carry  goods  has  been 
held  to  be  only  suspended  by  a  tem- 
porary embargo,  though  it  lasted  two 
years*^:  HadUyv,  Clarke,  8  T.  R.  259. 
Bed  qu.  is  not  this  virtually  over- 
ruled by  EtposUo  V.  Bowden, 

(e)  OriiwM  v.  Waddington,  15 
Johns.  (Sup.  Ct.  N.  Y.)  67,  in  error, 
16  ib.  438. 
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be  performed  without  trading  with  the  enemy,  and  in  such  a 
case  it  is  convenient  that  it  should  be  dissolved  at  once,  so  that 
the  parties  need  not  wait  indefinitely  for  the  mere  chance  of  the 
war  coming  to  an  end,  or  its  otherwise  becoming  possible  to 
perform  the  contract  lawfully. 

Questions  have  arisen  on  the  validity  of  bills  of  exchange  BiUa  of 
drawn  on  England  in  a  hostile  country  in  time  of  war.     Here  ^^^tteo^ 

the  substance  of  the  transaction  has  to  be  looked  at,  not  merely  EngUnd 

•'       •  I   .1*1 

the  nationality  of  the  persons  who  are  ultimately  parties  to  an  ^J^^p-  * 
action  on  the  bilL  Where  a  bill  was  drawn  on  England  by  an 
English  prisoner  in  a  hostile  country,  this  was  held  a  lawful 
contract,  being  made  between  English  subjects;  and  by  the 
necessity  of  the  case  an  indorsement  to  an  alien  enemy  was 
further  held  good,  so  that  he  might  well  sue  on  it  after  the 
return  of  peace  (a).  But  a  bill  drawn  by  an  alien  enemy  on  a 
domicQed  British  subject,  and  indorsed  to  a  British  subject 
residing  in  the  enemy's  country,  was  held  to  give  no  right  of 
action  even  after  the  end  of  the  war:  for  this  was  a  direct  trading 
with  the  enemy  on  the  part  of  the  acceptor  (b).  It  seems  pro])er 
to  observe  that  these  cases  must  be  carefully  distinguished  from 
those  which  relate  only  to  the  personal  disability  of  an  alien 
enemy  to  sue  in  our  courts  during  the  war  (c). 

On  the  other  hand,  an  agreement  cannot  be  enforced  in  Eng-  HostOitiet 
land  which  has  for  its  object  the  conduct  of  hostilities  against  a  ^^^^ 
power  at  peace  with  the  English  government,  at  all  events  by  nation 
rebellious  subjects  of  that  power  who  are  endeavouring  to  esta-  ^-1^  « 
blish  their  independence,  but  have  not  yet  been  recognized  as  in-  lawfal 
dependent  by  England.     This  was  laid  down  in  cases  arising  out  <»'^tr»ct, 
of  loans  contracted  in  this  country  on  behalf  of  some  of  the  South 
American  Eepublics  before  they  had  been  officially  recognized. 

^*  It  is  contrary  to  the  law  of  nations,  which  in  aU  cases  of  inter- 
national law  is  adopted  into  the  municipal  code  of  every  civilized 
country,  for  persons  in  England  to  enter  into  engagements  to  raise 
money  to  support  the  subjects  of  a  government  in  amity  with  our 

(a)  Antoinc  ▼.  Morahead,  6  Taunt.  (c)  Such  are  McConnell  v.  I/ector, 

237,  cp.  Daubuz  y.  Manheatiy  ib.  332.  8  B.  &  P.  1 13  ;  Brandon  v.  NabiU^ 

(6)  Willimm  y.  PaUuon,  7  Taunt.  0  T.  R  23.     As  to  pruonera  of  war 

439.     llie  circumstances  of  the  in-  here,  SparmJtmnjh  v.  BanncUyne,  1 

dorsement  seem  immaterial  B.  &  P.  163. 
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own  in  hostilities  against  their  govenunent,  and  no  right  of  action 
can  arise  out  of  such  a  transaction  "  (a). 

The  Supreme  Court  of  the  United  States  has  held  however 
that  an  assignment  of  shares  in  a  company  originally  formed  for 
a  purpose  of  this  kind  was  so  remotely  connected  with  the 
original  illegality  of  the  loan  as  not  to  be  invalid  between  the 
parties  to  it  (b). 

Neutral^         It  is  ,  not  a  "  municipal  offence  by  the  law  of  nations "  for 
bellige-       citizens  of  a  neutral  country  to  carry  on  trade  with  a  blockaded 
pentB  18  at  port — that  is,  the  courts  of  their  own  country  cannot  be  expected 
captnre       ^  ^^^^  ^^  ^  illegal  (though  of  course  it  ib  done  at  the  risk  of 
only,  not     seizure,  of  which  seizure,  if  made,  the  neutral  trader  or  his 
government  cannot  complain) :  and   agreements  having   such 
trade   for   their  object — e.g.  a  joint   adventure   in  blockade- 
running — are  accordingly  valid  and  enforceable  in  the  courts  of 
the  neutral  state  (c). 

Several  decisions  on  this  topic  of  aiding  or  trading  with 
enemies  have  been  given  in  the  American  courts  in  cases  arising 
out  of  the  Civil  War.  They  will  be  found  collected  in  the  last 
edition  of  Mr.  Story's  work  (d). 


Exoep 
tional 


It  is  admitted  as  a  thing  required  by  the  comity  of  nations 

treatment  ^^*  *^  agreement  to  contravene  the  laws  of  a  foreign  country 

of  foreign   would  in  general  be  unlawful     But  it  is  said  that  revenue  laws 

Sw^"^      (in  practice  the  most  important  case)  are  excepted,  and  that  "no 

country  ever  takes  notice  of  the  revenue  laws  of  another  "  (e). 

As  a  general  proposition,  however,  this  is  strongly  disapproved 
by  most  modem  writers  as  contrary  to  reason  and  justice  (/). 
It  should  be  noted  that  our  courts,  so  far  as  they  have  acted 
upon  it,  have  done  so  to  the  prejudice  of  our  own  revenue  quite 


(a)  Best,  C.  J.  De  WUtz  v.  ffend- 
rickt,  2  Bing.  814.  Op.  Thompton  v. 
Powles,  2  Sim.  194,  where  the  lan- 
guage seems  unnecessarily  wide. 

(b)  McBlavrv.  Oihbes,  17  Howard 
282. 

(c)  Ex  parte  Chav€Uie^  4  D.  J.  S. 
655,  see  Lord  Westbury's  judgment^ 
The  Hderiy  L.  R.  1  Ad.  &  Ecc.  1, 
and  American^authorities  there  cited; 
Kent,  Oomm.  8.  267. 

(d)  Teauu  v.  WhUe,  7  WaUaoe  700 
(where  however  the  chief  points  are 


of  constitutional  law)  ;  Hanauer  y, 
Doane,  12  i&.  342  ;  Story  on  Con- 
tracts, §  744.  SproU  V.  U,  S.,  20 
Wall.  459,  goes  beyond  anything  in 
our  books,  and  the  dissent  of  Field 
J.  seems  well  founded. 

(e)  Lord  Mansfield  in  HUman  ▼. 
Johfi8on,  Gowp.  841. 

(/)  Kent,  Gomm.  8.  263-266: 
WesUake  on  Private  International 
Law,  185  ;  Wharton,  Conflict  of 
Laws,  §§i84.5. 
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as  mncli  as  to  that  of  foreign  states.  Thus  a  complete  sale  of 
goods  abroad  by  a  foreign  vendor  is  valid,  and  the  price  may  be 
lecoyered  in  an  EngUsh  court,  though  he  knew  of  the  bnyer^s 
intention  to  smuggle  the  goods  into  England.  **  The  subject  of 
a  foreign  country  is  not  bound  to  pay  allegiance  or  respect  to  the 
zeyenue  laws  of  this  "  (a).  But  it  is  admitted  that  an  agree- 
ment to  be  performed  in  England  in  violation  of  English  revenue 
laws  would  be  void — as  if,  for  example,  the  goods  were  to  be 
smuggled  by  the  seller  and  so  delivered  in  England,  And  a 
subject  domiciled  in  the  British  dominions  (though  not  in 
England  or  within  the  operation  of  English  revenue  laws)  cannot 
recover  in  an  English  court  the  price  of  goods  sold  by  him  to  be 
smuggled  into  England  (b) ;  .and  even  a  foreign  vendor  cannot 
recover  if  he  has  himself  actively  contributed  to  the  breach  of 
English  revenue  laws,  as  by  packing  the  goods  in  a  manner 
suitable  and  to  his  knowledge  intended  for  the  purpose  of 
smuggling  (c). 

The  cases  upholding  contracts  of  this  kind,  whether  as  against 
our  own  or  as  against  foreign  laws,  would  probably  not  be  now 
extended  beyond  the  points  specifically  decided  by  them,  and 
perhaps  not  altogether  upheld  (d).  There  is  one  modem  case 
which  looks  at  first  sight  like  an  authority  for  saying  that  our 
courts  pay  no  regard  to  foreign  shipping  registration  laws  :  but 
it  really  goes  upon  a  different  principle,  and,  besides,  the  law 
of  the  United  States  was  not  properly  brought  before  the 
Court  (e). 

As  to  instruments  which  cannot  be  used  in  their  own  country  Foreign 
for  want  of  a  stamp,  it  is  now  settled  that  regard  will  be  paid  stamp 
by  the  courts  of  other  States  to  the  law  which  regulates  them, 
and  the  only  question  is  as  to  the  real  effect  of  that  law.     If  it 
is  a  mere  rule  of  local  procedure,  requiring  the  stamp  to  make 
the  instrument  admissible  in  evidence,  a  foreign  court,  not  being 


(a)  dolman  ▼.  Joknaon,  Cowp.  431 ; 
PeUeecU  V.  Angell,  2  C.  M.  &  R. 
311-3,  per  Lord  Abincor,  G.  B. 

(b)  Clugas  v.  Fewduna,  4  T.  R. 
466.  It  seems,  bat  it  Ib  not  quite 
certain,  from  this  case,  that  mere 
knowledge  of  the  buyer's  intention 
would  disentitle  him. 

ie)   WaymeU  v.  JUtd,  5  T.  R.  599. 


(d)  It  must  be  remembered  that 
the  general  law  as  to  sale  of  goods, 
&c.,  which  the  seller  knows  will  be 
used  for  an  unlawful  purpose,  was 
not  fully  settled  at  the  date  of  these 
authorities. 

(e)  Sharp  v.  Taylor,  2  Ph.  801,  see 
Lindley  on  Partnership,  1.  210. 
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bound  by  such  rules  of  procedure,  will  not  reject  tbe  instrument 
as  evidence  :  it  is  otherwise  if  the  local  law  '*  makes  a  stamp 
necessary  to  the  validity  of  the  instrument,"  i.  e.  a  condition  pre- 
cedent to  its  having  any  legal  effect  at  all  (a). 

B.  Pablio       B.  As  to  matters  touching  good  government  and  the  adminis- 

poUcy  as     tration  of  justice, 
touching  ^ 

TOvem-  ^^  ^  iieedless  to  produce  authorities  to  show  that  an  agree- 

ment,        ment  whose  object  is  to  induce  any  officer  of  the  State,  whether 
improper^'  judicial  or  executive,  to  act  partially  or  corruptly  in  his  office, 
influence    must  in  any  civilized  country  be  absolutely  void.     But  an  agree- 
offi^or   ™6^t  which  has  an  apparent  tendency  that  way,  though  an 
legialatupe.  intention  to  use  unlawful  means  "be  not  admitted,  or  even  be 
nominally  disclaimed,  will  equally  be  held  void.     In  the  case  of 
Egerton  v.  Earl  BrowrdoWy  of  which  an  account  has  been  given 
a  few  pages  above,  it  was  held  that  the  descent  of  an  estate 
could  not  be  made  to  depend  on  any  public  event  in  which  the 
interest  of  the  nation  was  concerned  :  or,  to  put  it  a  little  more 
broadly  in  one  way  and  a  little  more  definitely  in  another,  that 
all  transactions  are  void  which  create  contingent  interests  of  a 
nature  to  put  the  pressure  of  extraneous  and  improper  motives 
upon  the  counsels  of  the  Crown  or  the  political  conduct  of 
legislators. 

Marshall^.      A  decision  in  the  American  Supreme  Court  which  happens  to 

Baltimore,  -^  ^f  nearly  the  same  date  shows  that  an  agreement  is  void 

(Sup.Court  which  contemplates  the  use  of  underhand  means  to  influence 

^'  S-)        legislation.    In  Marshall  v.  Baltimore  and  Ohio  Railroad  Co,  (6) 

the  nature  of  the  agreement  sued  on  appeared  by  a  letter  from 

the  plaintiff  to  the  president  of  the  railway  board,  in  which  he 

proposed  a  plan  for  obtaining  a  right  of  way  through  Virginia 

for  the  company  and  offered  himself  as  agent  for  the  purpose. 

The  letter  pointed  though  not  in  express  terms  to  the  use  of 

secret  influence  on  particular  members  of  the  legislature :  and 

it  referred  to  an  accompanying  document  which  explained  the 

nature  of  the  plan  in  more  detail.     This  document  contained 

the  following  passage  : — "  I  contemplate  the  use  of  no  improper 


(a)  See  Wharton,  Conflict  of  Laws,       275. 

686  -8 ;  Briitow  v.  Sequeville,  5  Ex.  (6)  16  Howard  314. 
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means  or  appliances  in  the  attainment  of  your  puipoee.  My 
scheme  is  to  surround  the  legislature  with  respectahle  agents, 
whose  persuasive  arguments  may  influence  the  members  to  do 
you  a  naked  justice.  This  is  all  I  require — secrecy  from  motives 
of  policy  alone — ^because  an  open  agency  would  furnish  groimd 
of  suspicion  and  unmerited  invective,  and  might  weaken  the 
impression  we  seek  to  make."  The  arrangement  was  to  be  as 
secret  as  practicable  :  the  company  was  to  have  but  one  osten- 
sible agent,  who  was  to  choose  such  and  so  many  sub-agents  as 
he  thought  proper :  and  the  payment  was  to  be  contingent  on 
success.  The  actual  contract  was  made  by  a  resolution  of  the 
directors,  according  to  which  agents  were  to  be  employed  to 
"  superintend  and  further  *'  the  contemplated  application  to  the 
legislature  of  Virginia  *^  and  to  take  all  proper  measures  for  that 
purpose;"  and^ their  right  to  any  compensation  was  to  be  con- 
tingent on  the  passing  of  the  law.  The  Supreme  Court  held, 
first,  that  it  was  sufficiently  clear  that  the  contract  was  in  fact 
made  on  the  footing  of  the  previous  communications,  and  was 
to  be  carried  out  in  the  manner  there  proposed  ;  and  secondly, 
that  being  so  made  it  was  against  public  policy  and  void. 

<'  It  is  an  undoubted  principle  of  the  common  law  that  it  will  not 
lend  its  aid  to  enforce  a  contract  to  do  an  act  that  is  illegal,  or  which 
is  inconsistent  with  sound  morals  or  public  policy ;  or  which  tends 
to  cormpt  or  contaminate,  by  improper  inflaenoes,  the  integrity  of 
our  social  or  political  institutions.  .  .  .  Legislators  should  act 
from  high  considerations  of  public  duty.  Public  policy  and  sound 
morality  do  therefore  imperatively  require  that  Courts  should  put  the 
stamp  of  their  disapprobation  on  every  act  and  pronounce  void  every 
contract  the  ultimate  [qu.  immediate  f|  or  probable  tendency  of  which 
would  be  to  sully  the  purity  or  mislead  the  judgments  of  those  to 
whom  the  high  trust  of  legislation  is  confided."  [The  judgmeut 
then  points  out  that  persons  interested  in  the  results  of  pending 
legislation  have  a  right  to  urge  their  claims  either  in  person  or  by 
agents,  but  in  the  latter  case  the  agency  must  be  open  and  acknow- 
ledged.] **  Any  attempts  to  deceive  persons  intrusted  with  the  high 
functions  of  legislation  by  secret  combinations,  or  to  create  or  bring 
into  operation  undue  influences  of  any  kind,  have  all  the  efl'ects  of  a 
direct  fraud  on  the  public  "  (a). 

And  the  result  of  the  previous  authorities  was  stated  to  be — 

(a)  16  Howard,  at  pp.  334-5. 
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**  Ist.  That  all  contracts  for  a  contingent  compenaation  for  obtaining 
legislation,  or  to  use  personal  or  any  secret  or  sinister  influence  on 
legislators,  are  (a)  void  by  the  policy  of  the  law. 

**  2nd.  Secrecy  as  to  the  character  under  which  the  agent  or  solicitor 
acts  tends  to  deception  and  is  immoral  and  fraudulent,  and  where  the 
agent  contracts  to  use  secret  influences,  or  voluntarily  without  con- 
tract with  his  principal  uses  such  means,  he  cannot  have  the  assistance 
of  a  court  to  recover  compensation. 

^  3i*d.  That  what  in  the  technical  vocabulary  of  politicians  is  termed 
'  log-rolling '  (&)  is  a  misdemeanour  at  (Common  Law  punishable  by 
indictment"  (c). 

So  in  a  later  case  (d)  an  agreement  to  prosecute  a  claim 
before  Congress  by  means  of  personal  influence  and  solicitations 
of  the  kind  known  as  "  lobby  service  "  has  been  held  void. 

Otherwise      But  as  it  is  open  to  a  landowner  or  other  interested  person  to 

by  person   defend  his  interest  by  all  lawful  means  against  proposed  legiala- 

interested  tion  from  which  he  apprehends  injury,  so  it  is  open  to  him  to 

drawoppo.  withdraw  or  compromise  his  claims  on  any  terms  he  thinks  fit. 

sition ;        There  is  no  reason  against  bargains  of  this  kind  any  more  than 

LordHow-  Ag^^u^t  a  compromise  of  disputed  civil  rights  in  ordinary  litigar 

den.  tion.    And  the  lawfulness  of  such  an  agreoment  is  not  altered 

if  it  so  happens  that  the  party  is  himself  a  member  of  the 

legislature.     In  the  absence  of  anything  to  show  the  contrary, 

he  is  presumed  to  make  the  agreement  solely  in  his  character  of 

a  person  having  a  valuable  interest  of  his  own  in  the  matter, 

and  he  is  not  to  be  deprived  of  his  rights  in  that  character 

merely  because  he  is  also  a  legislator  (e).     "  A  landowner  cannot 

be  restricted  of  his  rights  because  he  happens  to  be  a  member  of 

Parliament'*  (/).     This  may  seem  a  Kttle  anomalous:   but  it 

must  bo  remembered  that  in  practice  there  is  little  chance  of  a 

conflict  between  duty  and  interest,  as  the  legislature  generally 

informs  itself  on  these  matters  by  means  of  committees  proceed- 

ing  in  a  quasi-judicial  manner.     Of  course  it  would  be  improper 

for  a  member  personally  interested  to  sit  on  such  a  committee. 

(a)  "if"  by  a  derioal  error  in  the  {d)  Tristv.  Child,  21  WaR  44L 

report.  (e)  Simpson  v.  Lord  Howden^  10 

(6)  Arrangements  between  mem-  A.  &  £.  798,  9  CL  &  F.  61. 
bers  for  the  barter  of  votes  on  private  (/)  Kinde^ey,  V.-C.  in  Earl  of 

bills.  ShretDsbury  v.  N.  Staffordtkire  Jty. 

{c)  16  Howard  336.  Co,  1  £q.  693,  613. 
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On  similar  gronnds  it  is  said  that  the  sale  of  offices  (which  is  ^«  ^ 
forbidden  by  statutes  extending  to  almost  every  cose)  is  also  void  |^  csonmion 
at  common  law  (a).  However  there  may  be  a  lawful  partner  ^»^' 
ship  in  the  emoluments  of  offices  although  a  sale  of  the  offices 
themselves  or  a  complete  assignment  of  the  emoluments  would 
be  unlawful  (h).  The  same  principles  are  appliwl  to  other 
appointments  which  though  not  exactly  public  offices  are  con- 
cerned with  matters  of  public  interest.  "  Public  policy  requires 
that  there  shaU  be  no  money  consideration  for  the  appoint- 
ment to  an  office  in  which  the  public  are  interested  :  the  public 
will  be  better  served  by  having  persons  best  qualified  to  fill 
offices  appointed  to  them  ;  but  if  money  may  be  given  to  those 
who  appoint,  it  may  be  a  temptation  to  them  to  appoint  improper 
persons."  Therefore  the  practice  which  had  grown  up  in  the 
last  century  of  purchasing  commands  of  ships  in  the  East  India 
Company's  service  was  held  unlawful  no  less  on  this  ground  than 
because  it  was  against  the  Company's  regulations  (c). 

In  like  manner  a  secret  agreement  to  hand  over  to  another 
person  the  profits  of  a  contract  made  for  the  public  service,  such 
as  a  Post  Office  contract  for  the  conveyance  of  mails,  is  void  ((f). 

Nevertheless  many  particular  offices,  and  notably  subordinate 
offices  in  the  courts  of  justice,  were  in  fact  saleable  and  the 
subject  of  sale  by  custom  or  otherwise  until  quite  modem  times. 
But  the  commission  of  an  officer  in  the  army  could  not  be  the 
subject  of  a  valid  pledge  even  under  the  system  of  purchase 
recently  abolished  (e), 

'For  Uke  reasons  certain  assignments  of  salaries  and  pensions  Ajuign- 
have  been  held  void,  as  tending  to  defeat  the  public  objects  for  ^^[^e& 
which  the  original  grant  was  intended.  Thus  military  pay  and 
judicial  salaries  are  not  assignable.  The  rule  is  that  "  a  pension 
for  past  services  maybe  aliened,  but  a  pension  for  supporting  the 
grantee  in  the  performance  of  future  duties  is  inalienable  "  :  and 
therefore  a  pension  given  not  only  as  a  reward  for  past  services, 
but  for  the  support  of  a  dignity  created  at  the  same  time  and 


(a)  Hanington  v.  Du   Cfuutd,  2  89,  98. 

Swanat  159,  n. ;  IJopHnt  v.  Pres-  (d)  Osborne  v.  WiUiams,  IS  Vas. 

eaU,  4  0.  B.  578,  per  Coltman,  J.  379. 

(b)  Surry  v.  Clifiony  9  C.  B.  110.  ye)  Qollyer  v.  PaHotn,  T.  &  R.  459. 


(c)  m^yJcfvrd  v.  Fregton,  8  T.  R. 


U 


290 


CHAP.   VI.    UNLAWFUL  AGBBEMBNTS. 


Inter- 
ference 
with 
course  of 

I'ustice. 
ncriminal 
proceed- 
ings. 
"Stifling 
prosecu- 
tions.** 

Williams 
V,  Bayley. 


Keir  v. 
Leeman. 


for  the  same  reason,  is  inalienable  (a).  But  an  assignment  by 
the  holder  of  a  public  office  of  a  sum  equivalent  to  a  proportionate 
part  of  salary,  and  secured  to  his  legal  personal  representatives 
on  his  death  by  the  terms  of  his  appointment,  is  not  invalid, 
such  a  sum  being  simply  a  part  of  his  personal  estate  like  money 
secured  by  life  insurance  (6).  In  a  late  case  a  mortgage  by 
an  officer  of  the  Customs  of  his  disposable  share  in  the  "  Cus- 
toms Annuity  and  Benevolent  Fund "  created  by  a  special  Act 
was  unsuccessfully  disputed  as  contrary  to  the  policy  of  the 
Act  (c). 

Agreements  for  the  purpose  of  "  stifling  a  criminal  prosecu- 
tion" are  void  as  tending  to  obstruct  the  course  of  public 
justice.  An  agreement  made  in  consideration  ostensibly  of  the 
giving  up  of  certain  promissory  notes,  the  notes  in  fact  having 
forged  indorsements  upon  them,  and  the  real  consideration  ap- 
pearing by  the  circumstances  to  be  the  forbearance  of  the  other 
party  to  prosecute,  was  not  long  ago  held  void  on  this  ground  in 
the  House  of  Lords.  The  principle  of  the  law  as  there  laid  down 
by  Lord  Westbury  is  "  That  you  shall  not  make  a  trade  of  a 
felony"  (6^). 

However  the  principal  direct  authority  must  still  be  sought  in 
the  earlier  case  of  Keir  v.  Leeman  (e).  The  Court  of  Queen's 
Bench  there  said  : — 

^  The  principle  of  law  is  laid  down  by  Wilmot,  C.  J.  in  CoVUnt  v. 
Blantem  (/)  that  a  contract  to  withdraw  a  prosecution  for  perjury 
and  consent  to  give  no  evidence  against  the  accused  is  founded  on  an 
unlawful  consideration  and  void.  On  the  soundness  of  this  decision 
no  doubt  can  be  entertained,  whether  the  party  accused  were  innocent 
or  guilty  of  the  crime  charged.  If  innocent,  the  law  was  abused  for 
the  purpose  of  extortion  ;  if  guilty,  the  law  was  eluded  by  a  corrupt 
compromise  screening  the  criminal  for  a  bribe.  [The  cases  are  then 
reviewed.]  We  shall  probably  be  safe  in  laying  it  down  that  the  law 
will  permit  a  compromise  of  all  offences,  though  made  the  subject  ot 
criminal  prosecution,  for  which  offences  the  injured  party  might  sue 
and  recover  damages  in  an  action.    It  is  often  the  only  manner  in 


(a)  Davit  v.  Duke  of  Marlborough, 
1  Swanst  74,  79.  Cp.  Artmthnot  v. 
Norton^  5  Moo.  P.  C.  219.  And  see 
authoritien  collected  in  notes  to 
Ryall  V.  Howies,  2  Wh.  &  T.  L.  C. 

{b)  Arbutknot  v,  ^ivrioity  supra. 


(c)  MadearCs  tniBts,  19  Eq.  274. 

[d)  WiUiams  v.  BayUnf,  L.  K  1 
H.  L.  200, 220. 

(c)  6  Q.  B.  308,  in  Ex.  Ch.  9  Q.  B. 
871. 
(/ )  1  Sm.  L.  C.  869,  382. 
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which  he  oan  obtain  redreat.  But  if  the  offence  is  of  a  poblie  natoio 
no  agreement  oan  be  valid  that  is  founded  on  the  consideration  of 
stifling  a  prosecution  for  it*'  (a). 

Accordingly  the  Court  held  that  an  indictment  for  offences 
including  riot  and  obstruction  of  a  public  officer  in  the  execution 
of  his  duty  cannot  be  legally  the  subject  of  a  compromise.  The 
judgment  of  the  Exchequer  Chamber  (b)  affirmed  this,  but  showed 
some  dissatisfaction  even  with  the  limited  right  of  compromise 
admitted  in  the  Court  below.  It  was  observed  that  there  was 
really  very  little  authority  for  it ;  and  although  it  was  not  actually 
80  laid  down,  it  looks  as  if  the  Court  would  have  been  ready  to 
decide  if  necessary  that  the  compromise  of  any  criminal  offence 
is  illegal  In  a  late  case,  however,  the  Court  of  Appeal  enter- 
tained no  doubt  that  where  there  is  a  choice  of  a  civil  or  criminal 
remedy  a  compromise  of  criminal  as  well  as  civil  proceedings  is 
lawful  (e). 

It  is  not  compounding  felony  for  a  person  whose  name  has 
been  forged  to  a  bill  to  adopt  the  forged  signature  and  advance 
money  to  the  forger  to  enable  him  to  take  up  the  bilL  It  is 
doubtful  whether  a  security  given  by  the  forger  for  such  advance 
is  valid :  but  he  cannot  himself  actively  dispute  it  (on  the 
principle  potior  est  conditio  defendenHa,  of  which  afterwards), 
nor  can  his  trustee  in  bankruptcy,  who  for  this  purpose  is  in 
no  better  position  than  himself,  as  there  is  in  any  case  no 
offence  against  the  bankrupt  laws  (d). 

The  compounding  of  offences  under  penal  statutes  is  expressly  18  ElSz. 
forbidden  by  18  Hiz.  c.  5,  s.  5.  ""'  ^' 

An  election  petition,  though  not  a  criminal  proceeding,  is  a  Compro- 
pioceeding  of  a  public  character  and  interest  which  may  have  election 
penal  consequences  ;  and  an  agreement  for  pecuniary  consider-  petition, 
ation  not  to  proceed  with  an  election  petition  is  void  at  common 
law,  as  its  effect  would  be  to  deprive  the  public  of  the  benefit 
which  would  result  from  the  investigation  (e). 


(a)  Ace.  in  Clvhb  v.  Button^  18  C  (c)  PUiher  <fc  Co.  v.  ApolUnarit  Co. 

B.  N.  S.  414,  held  that  forbearance  10  Ch.  297. 

to  prosecute  a  charge  of  obtaining  (d)  Fx  parte  Cahltcott^  4  Cb.  D. 

money  by  false  pretences  is  an  illegal  1 50. 

consideration.  (e)  Coppocl-  v.  Bowr,  4  M.  &  W. 

{b)  9  Q.  B.  at  p.  392.  861. 
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In  like  manner  an  agreement  for  the  collusiye  conduct  of  a 
divorce  suit  is  void  (a),  and  an  agreement  not  to  expose  immoral 
conduct  has  been  held  void  as  against  public  policy  (6). 

In  civil  Agreements  relating  to  proceedings  in  civil  courts,  and  involv- 

SuMCom-  ^^  anything  inconsistent  with  the  full  and  impartial  course  of 
promiBe      justice  therein,  though  not  open  to  the  charge  of  anything  like 
^^^^7  actual  corruption,  are  likewise  held  void.     Where  an  agreement 
Gooth  V.     for  compromise  of  a  suit  (a  thing  regarded  as  in  itself  rightful 
*^^^     and  even  laudable)  was  in  fact  founded  on  information  privily 
given  to  one  of  the  parties  by  an  officer  of  the  court  in  violation 
of  his  duty  (such  information  not  being  specific,  but  a  general 
intimation  that  it  would  be  for  the  party's  interest  to  com- 
promise), Lord  Eldon  held  that  it  could  not  be  enforced  (c). 

Secret  In  a  recent  case  a  shareholder  in  a  company  which  was  in 

agi^ment  course  of  compulsoiy  winding  up  agreed  with  other  shareholders 
duct  of  who  were  also  creditors,  in  consideration  of  being  indemnified  by 
^^f  «i  *^®^  against  aU  future  calls  on  his  shares,  that  he  would  help 
V.  Richard-  them  to  get  an  expected  caU  postponed,  and  also  support  their 
^^  claim  :  it  was  held  that ''  such  an  agreement  amounts  to  an  inters 

ference  with  the  course  of  public  justice  " :  for  the  clear  intention 
of  the  Winding-up  Acts  is  that  the  proceedings  should  be  taken 
with  reasonable  speed  so  that  the  company's  affairs  may  be  settled 
and  the  shareholders  relieved ;  and  therefore  any  secret  agree- 
ment to  delay  proceedings  to  the  prejudice  of  the  other  share- 
holders and  creditors  is  void  {d).  This  comes  near  to  the  cases 
of  secret  agreements  with  particular  creditors  in  bankruptcy  or 
composition:  and  those  cases  do  in  fact  rest  partly  on  this 
groimd.  But  the  direct  fraud  on  the  other  creditors  is  the  chief 
element  in  them,  and  we  have  therefore  spoken  of  them  under 
an  earlier  head  (p.  247). 

Agree-  Agreements  to  refer  disputes  to  arbitration  are,  or  rather  were, 

ments  for  \^  ^  certain  extent  regarded  as  encroachments  on  the  proper 

to  arbitra-  authority  of  courts  of  justice  by  the  substitution  of  a  "  domestic 

tion,  how  forum "  of  the  parties'  own  making.     At  common  law  such  an 

at  Com.  agreement,  though  so  far  valid  that  an  action  can  be  maintained 
mon  Law. 

(a)  Hope  V.  llape,  8  D.  M.  G.  781.      81,  82. 

(6)  Br(yum  v.  Brine,  1  Ex.  D.  5.  [d)  Ettwtt  v.  Richardwm,  L.  R.  6 

(f)  Cooth  V.  /acl'sony  6  Vea.  11,       C.  P.  744,  748-9,  per  Willes,  J. 
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for  a  bleach  of  it  (a),  does  not  "  oust  the  ordinary  jurisdictitm 
of  the  Court '' — ^that  s,  cannot  be  set  up  as  a  bar  to  an  action 
brought  in  the  ordinary  way  to  determine  the  very  dispute  which 
it  was  agreed  to  refer.  Nor  can  such  an  agreement  be  specifically 
enforced  {h),  or  used  as  a  bar  to  a  suit  in  equity  (c).  It  is  said 
however  ''  that  a  special  covenant  not  to  sue  may  make  a  diffe- 
rence "  (c).  And  the  law  has  not  been  directly  altered  (c)  :  but  PmctJcany 
the  Common  Law  Procedure  Act  1854  (17  A  18  Vict  c  125,  Sle'^der 
s.  11)  gave  the  courts  a  discretion  to  stay  proceedings  in  actions  C.  L.  P. 
or  suits  on  the  subject-matter  of  an  agreement  to  refer,  which 
amounts  in  practice  to  enabling  them  to  enforce  the  agreement : 
and  this  discretion  has  as  a  rule  been  exercised  by  courts  both 
of  law  (d)  and  of  equity  (e)  in  the  absence  of  special  circum- 
stances, such  as  a  case  of  actual  fraud,  or  where  the  defendant 
appeals  to  an  arbitration  clause  not  in  good  faith,  but  merely  for 
the  sake  of  vexation  or  delay  (/).  A  question  whether  on  the 
true  construction  of  an  arbitration  clause  the  subject-matter  of  a 
particular  dispute  faUs  within  it  is  not  to  be  treated  as  a  preli- 
minary question  for  the  Court,  but  is  itself  to  be  dealt  with  by 
the  arbitrator ;  for  "  in  most  of  such  cases  the  real  question 
between  the  parties  is  whether  the  matter  in  dispute  is  within  or 
without  the  agreement "  (g). 

It  seems  however  that  when  the  question  is  whether  an  agree- 
ment containing  an  arbitration  clause  is  or  is  not  determined, 
that  question  is  not  one  for  arbitration,  since  the  arbitration 
clause  itself  must  stand  or  fall  with  the  whole  agreement  (//). 

Certain  statutory  provisions  fur  the  reference  to  arbitration  of  Special 
internal  disputes  in  friendly  and  building  societies  have  been  J^rtitra'^n 
decided  (after  some  conilict)  to  be  compidsory  and  to  exclude  the  danaes. 


(a)  lAvingtton  v.  RalJU,  6  E.  &  B. 
132,  24  L.  J.  Q.  K  269. 

(6)  Street  v.  Rigbyj  6  Vea.  815, 818. 

(c)  Cooke  V.  Cooke,  4  Eq.  77,  86-7. 

(fl^  Bandegger  v.  Holme$,  L.  B.  1 
C.P.  679;  SeHgniann  v.  LeBotUUUer, 

ib.  681. 

(«)  Wille^ard  v.  ITatem,  14  Eq. 
672,  8  Ch.  473  ;  Plew8  v.  Baker,  16 
£q.  564. 

</ )  14  Eq.  578 ;  Witt  v.  Corcoran, 
8  Ch.  476,  IK,  16  Eq.  571  ;  Lindiey, 


2.  898-4.  The  enactment  applies 
only  where  there  is  at  the  time  of 
action  brought  an  existing  agreement 
for  reference  which  can  be  earried 
into  effect.  Bandeli,  Saunden  do  Co^ 
v.  Thompton,  (C.  A.)  1  Q.  B.  D.  748. 

{g)  WiUerford  v.  Watson,  8  Ch. 
478,  per  Lord  Selbome,  G. ;  GiUeU 
V.  Thornton,  19  Eq.  599. 

(A)  Per  James,  ii.  J.  in  Lianeffy 
Ry,  Je  Dock  Co.  v.  L.  ^  N.  W. 
Ry,  Co,  8  Ch.  at  p.  948. 
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ordinary  jurisdiction  of  the  courts  {a).      The    Railway  Com- 
panies' Arbitration  Act  1859  is  also  compulsory  {h). 

Agree-  Moreover  parties  may  if  they  choose  make  arbitration  a  con- 

^^*     dition  precedent  to  any  right  arising  at  all,  and  in  that  case  the 

may  make  foregoing  rules  are  inapplicable  :  as  where  the  contract  is  to  pay 

"^*         such  an  amount  as  shall  be  determined  by  arbitration  or  found 

condikoruU  due  by  the  certificate  of  a  particular  person  (c).     Whether  this 

OTi  arbitra-  ^  j^  f^^  ^j^^  contract,  or  it  is  an  absolute  contract  to  pay  in  the 

first  instance,  with  a  collateral  provision  for  reference  in  case  of 

difference  as  to  the  amount,  is  a  question  of  construction  on  which 

there  has  been  some  difference  of  opinion  in  recent  cases  (d). 


Mainte- 
nance and 
cham- 
perty. 


We  now  come  to  a  class  of  transactions  which  are  specially 
discouraged  as  tending  to  pervert  the  due  course  of  justice  in 
civil  suits. 

These  are  the  dealings  which  are  held  void  as  amounting  to  or 
being  in  the  nature  of  champerty  or  maintenance.  The  principle 
of  the  law  on  this  head  has  been  defined  to  be  "  that  no  encou- 
ragement should  be  given  to  litigation  by  the  introduction  of 
parties  to  enforce  those  rights  which  others  are  not  disposed  to 
enforce  "  {e).  Maintenance  is  properly  a  general  term  of  which 
champerty  is  a  species.  Their  most  usual  meanings  (together 
with  certain  additions  and  distinctions  now  obsolete)  are  thus 
given  by  Coke : — 

^'  First,  to  maintain  to  have  part  of  the  land  or  anything  out 
of  the  land  or  part  of  the  debt,  or  any  other  thing  in  plea  or 
suit ;  and  this  is  called  camhipartia  \champarty  campi  partUio\ 
champei'tie." 

The  second  is,  "  when  one  maintaineth  the  one  side  without 
having  any  pai-t  of  the  thing  in  plea  or  suit "  (/).     Champerty 


(a)  Thompson  v.  Planet  Ben^ 
BuUdiwj  Society,  15  Eq.  333; 
Wright  v.  Monarch  Investment 
Buildinfj  Society,  5  Ch.  D.  726.  Not 
BO  where  the  real  question  is  whether 
a  party  daiming  against  the  society 
is  a  member  of  the  society  at  all, 
Prentice  v.  London,  L.  B.  10  C.  P. 
679. 

(6)  Watford  <C*  Rickmansieorth  Ry. 
Ch,  V.  L.  <t  N,  W,  Ry.  Co,  8  Eq.  231. 

(c)  ScoU  V.  Avery,  6  H .  L.  C.  81 1  ; 
which  does  not  overrule  the  former 
general  law  on  the  sabject,  see  the 


judgments  of  Brett,  J.,  and  Kelly, 

C.  B.,  in  Ex.  Ch.  in  Edwarde  v. 
Aherayron,  Ac  Society,  1  Q.  K  D. 
563  ;  Scott  v.  Oorportttion  of  Licer- 
pool,  8  De  6.  ft  J.  334. 

{d)  Elliott  V.  Royal  Exchange 
Atturance  Cb.  L.  R  2  Ex.  237  ; 
Dawson  v.  Fitzgerald,  (C.  A.)  1  Ex. 

D.  257,  revg.  S.  C.  L.  R.  9  Ex,  7. 
(c)  By  Lord  Ablnger  in  Proster  v. 

Edmonds,  1  Y.  ft  C.  Ex.  481,  497. 

(/)  Co.  Lit  368  6.  Every  cham- 
perty is  maintenance,  2  Bo.  Ab. 
119  11. 
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may  accordingly  be  described  as  "  maintenance  aggravated  by  an 
agreement  to  have  a  part  of  the  thing  in  dispute  "  (a). 

Agreements  falling  distinctly  within  these  descriptions  are 
prmiahable  under  certain  statutes  (b).  It  has  always  been  con- 
sideredy  however,  that  champerty  and  maintenance  are  offences 
at  common  law,  and  that  the  statutes  only  declare  the  common 
law  with  additional  penalties  (e). 

Whether  by  way  of  abundant  caution  or  for  other  reasons,  Bektioii 
the  law  was  in  early  times  applied  or  at  any  rate  asserted  with  ^^^JL 
extreme  and  almost  absurd  severity  (d).     It  was  even  contended,  to  the 
as  we  had  occasion  to  see  in  the  last  chapter,  that  the  absolute  ?^^ 
beneficial  assignment  of  a  contract  was  bad  for  maintenance,  modem 
The  modem  cases,  however,  proceed  not  upon  the  letter  of  the  ^  / 
statutes  or  of  the  definitions  given  by  early  writers,  but  upon 
the  real  object  and  policy  of  the  law,  which  is  to  repress  that 
which  Knight  Bruce,  L.  J.  spoke  of  as  "the  trafiOic  of  mer- 
chandising in  quarrels,  of  huckstering  in  litigious  discord," 
which  decent  people  hardly  require  l^al  knowledge  to  warn  them 
horn,  and  which  makes  the  business  and  profit  of  "  breedbatesy 
barretors,  counsel  whom  no  Inn  will  own,  and  solicitors  estranged 
from  every  roU  "  (a).     On  the  other  hand  the  Courts  have  not 
deemed  themselves  bound  to  permit  things  clearly  within  the 
mischief  aimed  at  any  more  than  to  forbid  things  clearly  without 
it.     They  have  in  fact  taken  advantage  of  the  doctrine  that  the 
statutes  are  only  in  affirmance  of  the  common  law  to  treat  them 
as  giving  indications  rather  than  definitions ;  as  bearing  witness 
to  the  general  '^ policy  of  the  law"   but  not  exhausting  or 
restricting  it.     It  is  not  considered  necessary  to  decide  that  a 
particular  transaction  amounts  to  the  actual  offence  of  champerty 
or  maintenance  in  order  to  disallow  it  as  a  groimd  of  civil 
rights :    it  will  be  void  as  "  savouring  of  maintenance "  if  it 
clearly  tends  to  the  same  kind  of  mischief. 

The  cases  are  somewhat  numerous,   and  various    in  their 


(a)  Bovill,  arg,  in  Sprye  v.  Porter,  more  presently. 

7  £.  &  B.  58,  26  L.  J.  Q.  B.  64.  (c)  PecheU  t.  Wattfm,  8  M.  &  W. 

(6)  3  £d.  1.  (Stat  Westm.  I)  c  691,  700  ;  2  Ho.  Ab.  114  D. 

25  ;   13  Ed.  1  (Stat  Westm.  2)  c.  (d)    See    Bacon's     Abridgment, 

49  ;  28  Ed.  1.  at  1.  a  11 ;   Stat  de  Maintenance,  A.  (5.  250). 

Conepiratoribus,  temp,  incert  ;    20  {e)  Reynell  v.  Sprye^  1  D.  M.  G. 

Ed.  8,  a  4  ;  1  Ric.  2.  c.  4  ;  7  Ric.  2.  at  pp.  680,  686. 
a  15  ;  and  32  H.  8.  a  0,  of  which 
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Rules  as 
to  chani' 
perty. 


special  circumstances.  A  full  examination  of  tbem  would 
lead  us  to  a  length  out  of  proportion  to  the  place  of  the  subject 
here  (a).  Their  general  effect,  however,  is  sufficiently  clear. 
Of  maintenance  pure  and  simple,  an  important  head  in  the  old 
books,  there  are  very  few  modem  examples ;  almost  all  the 
decisions  illustrate  the  more  special  rule  against  champerty, 
namely  that  "  a  bargain  whereby  the  one  party  is  to  assist  the 
other  in  recovering  property,  and  is  to  share  in  the  proceeds  of 
the  action,  is  illegal "  (b) .  On  this  head  the  rules  now  established 
appear  to  be  as  follows : — 

(a)  An  agreement  to  advance  funds  or  supply  evidence  with 
or  without  professional  assistance  (or,  it  seems,  professional 
assistance  only)  (c)  for  the  recovery  of  property  in  consideration 
of  a  remuneration  contingent  on  success  and  proportional  to  or 
be  paid  out  of  the  property  recovered  is  void  {d), 

(fi)  A  solicitor  cannot  purchase  the  subject-matter  of  a  pending 
suit  from  his  client  in  that  suit  {e) :  but  he  may  take  a  security 
upon  it  for  advances  already  made  and  costs  already  due  in  the 
suit  (/). 

(y)  Except  in  the  case  last  mentioned,  the  purchase  of  property 
the  title  to  which  is  disputed,  or  which  is  the  subject  of  a 
pending  suit,  or  an  agreement  for  such  purchase,  is  not  in  itself 
unlawful  (g) :  but  such  an  agreement  is  unlawful  and  void  if 
the  real  object  of  it  is  only  to  enable  the  purchaser  to  maintain 
the  suit  (h). 

We  proceed  to  deal  shortly  with  these  propositions  in  order. 


(a)  A  Ringnlarly  concise  and  ac- 
curate statement  of  the  principal 
decisions  down  to  1867  will  be  found 
in  Leake  on  Contracts,  385*6. 

(6)  Per  Blackburn,  J.  BvOey  v. 
Hutley,  L.  R.  8Q.  B.  112. 

(c)  Per  Jessel,  M.IL  Re  AUomeys 
and  Solicitors  Act,  1  Ch.  D.  573, 
where  £he  agreement  was  to  pay  the 
solicitors  in  the  event  of  success  a 
percentage  of  the  property  recovered; 
but  probably  the  real  meaning  of  it 
was  that  the  solicitors  should  find  the 
funds.  Cp.  GreJl  v.  Ln't/j  16  C.  B. 
N.  S.  73,  and  Strange  v.  Brennan, 
cited  p.  298  below. 

{d)  Stanley  v.  JoneSf  7  Bing.  369  ; 


ReyneU  v.  Sprye,  1  D.  M.  G.  660  ; 
Sptye  V.  Porter,  7  £.  &  B.  68,  26  L. 
J.  Q.  B.  64  ;  HtUley  v.  ffuUey,  L.  R. 
8  Q.  B.  112. 

(c)  Wood  V.  Dotoneg,  18  Ves.  120 ; 
Simpson  y.  Lamb,  7  E.  &  B.  84. 

(/)  Anders-m  v.  Raddifft  (Ex. 
Ch.),  E.  B.  &  K  806,  29  L.  J.  Q.  B. 
128. 

{g)  Hunter  v.  Danid,  4  Ha.  420  ; 
Knight  v.  Bowger,  2  De  6.  &  J.  421, 
444. 

(A)  Prosser  v.  Edmonds,  1  Y.  &  C. 
Ex .  481 ;  Harrington  v.  Long,  2  My. 
&  K.  590  ;  De  Hoghton  v.  Money,  2 
Ch.  164. 
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a.  This  rule  was  laid  down  in  very  clear  tenns  by  Tindal,  (a)  Agree- 
C.  J.  in  Stardey  Y.  Jones  (a),  which  seems  to  be  the  tiist  of  the  f  J^^jgi^ 

inodem  cases  at  law.  money  or 

OTidenoe 
^  A  bargain  by  a  man  who  has  eTideooe  in  his  own  possession  for  Utig»- 

respecting  a  matter  in  dispute  between  third  penons  and  who  at  the  ^|^^^ 

same  time  professes  to  have  the  means  of  procnring  more  evidence,  ghj^ring 

to  purchase  from  one  of  the  contending  parties,  at  the  price  of  the  property 

evidence  which  he  so  possesses  or  can  procure,  a  share  of  the  sum  of  f^^X?^^^ 

money  which  shall  be  recovered  by  means  of  the  production  of  that 

veiy  evidence,  cannot  be  enforced  in  a  Court  of  law." 

It  is  quite  immaterial  for  this  purpose  whether  any  litigation 
is  already  pending  or  not,  although  the  offeaire  of  maintenance 
is  properly  maintaining  an  existing  suit,  not  procuring  one  to  be 
commenced.  It  is  obvious  that  the  mischief  is  even  greater  in 
the  case  where  a  person  is  instigated  by  the  promise  of  indemnity 
in  the  event  of  failure  to  undertake  litigation  which  otherwise  he 
would  have  not  thought  of.  If  a  person  who  is  in  actual  posses- 
sion of  certain  definite  evidences  of  title  proposes  to  deliver  them 
to  the  person  whose  title  they  support  on  th6  terms  of  having  a 
certain  share  of  any  property  that  may  be  recovered  by  means  of 
these  evidences,  there  being  no  suit  depending,  and  no  stipula- 
tion for  the  commencement  of  any,  this  is  not  unlawful :  for 
litigation  is  not  necessarily  contemplated  at  all,  and  in  any  case 
there  is  no  provision  for  maintaining  any  litigation  there  may 
be  {h).  But  it  is  in  vain  to  put  the  agreement  in  such  a  form  Verbal 
if  these  terms  are  only  colourable  (c),  and  the  real  agreement  is  fvaAions 
to  supply  evidence  generally  for  the  maintenance  of  an  intended 
suit :  the  illegal  intention  may  be  shown,  and  the  transaction 
will  be  held  void  (6).  StiU  less  can  the  law  be  evaded  by 
slighter  variations  in  the  form  or  manner  of  the  transaction  :  for 
instance,  an  agreement  between  solicitor  and  client  that  the 
solicitor  shall  advance  funds  for  carrying  on  a  suit  to  recover 
possession  of  an  estate,  and  in  the  event  of  success  shall  receive 
a  sum  above  his  regular  costs  '' according  to  the  interest  and 
benefit "  acquired  by  the  possession  of  the  estate,  is  as  much  void 
as  a  bargain  for  a  specific  part  of  the  property  {d).     So  where  a 


(a)  7  Bing.  369,  877.]  tremely  difficult  to  suppose  that  they 

(6)  Sprye  ▼.  Porter^  7  E.  ft  B.  58,  could  ever  be  otherwise. 
26  L.  J.  Q.  B.  64.  {d)£arUy.  Bopwood,9C. B. N. S. 

(c)  As  a  matter  of  fact,  it  is  ex-  566,  80  L.  J.  C.  P.  217. 
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solicitor  was  to  have  a  percentage  of  the  fond  recovered  in  a 
suit,  it  was  held  to  be  not  the  less  champerty  because  he  was  not 
himself  (and  in  fact  could  not  be)  the  solicitor  in  the  suit,  but 
employed  another  (a). 

An  agi'eement  by  a  solicitor  with  a  client  simply  to  charge 
nothing  for  costs  in  a  particular  action  is  not  champerty  (b). 

(0)  Solid-       3.  This  rule  came  to  be  laid  down  in  a  somewhat  curious  way. 
i^'tvva^  In  Wood  V.  Doumes  (c)  Lord  Eldon  set  aside  a  purchase  by  a 
chase         solicitor  from  his  client  of  the  res  lUigiosa,  partly  on  the  ground 
matter  of    ^^  maintenance.     But  it  is  to  be  noted  as  to  this  ground  that  the 
the  snit      agreement  for  sale  was  in  substitution  for  a  previous  agreement 
cl^tThis  ^^^^^  clearly  amounted,  and  which  the  parties  had  discovered 
rule  ano*    to  amount,  to  maintenance :    and  the  Court  appears  to  have 
m&louB.      inferred  as  a  fact  that  it  was  all  one  iUegal  transaction,  and  the 
sale  merely  colourable  {d).      The  other  ground,  which  alone 
would  have  been  enough,  was  the  presumption  of  undue  influence 
in  such  a  transaction,  arising  from   the  fiduciary  relation   of 
solicitor  and  client  (of  which  we  shall  speak  in  a  subsequent 
chapter).     The  Court  of  Queen's  Bench,  however,  in  Simpson  t. 
Lamb  (e)  followed  Wood  v.  Domnea  as  having  laid  down,  as  a 
matter  of  the  '^  policy  of  the  law,''  the  positive  rule  above  stated. 
In  Aiulerson  v.  BadcUffe  (/),  unanimous  judgments  in  both  the 
Q.  B.  and  the  £x.  Ch.  added  the  qualification  that  a  conveyance 
by  way  of  security  for  past  expenses  is  nevertheless  good.     The 
Court  of  Exchequer  Chamber  showed  a  decided  opinion  that 
Simpson  v.  Lamb  had  gone  too  far,  but  without  positively  dis- 
approving it.     In  Kni{fht  v.  Bowyer,  again,  Turner,  L.  J.  said 
"  I  am  aware  of  no  rule  of  law  which  prevents  an  attorney  from 
purchasing  what  anybody  else  is  at  liberty  to  purchase,  subject 
of  course,  if  he  purchases  from  a  client,  to  the  consequences  of 


(a)  Strange  v.  BrenncLn,  16  Sim. 
846,  2  C.  P.  Cooper  (temp.  Cotten- 
ham)  1.  The  agreement  was  made 
with  a  solicitor  in  Ireland,  not  being 
a  solicitor  of  the  English  Court  of 
Chancery,  and  the  fund  to  be  re- 
covered was  in  England. 

(6)  Jennings  v.  Johnson,  L.  B.  8 
C.  P.  426. 

(c)  18  Ves.  120. 

(d)  Cp .  Sprye  v.  Porter^  supra.   In 


Wood  V.  Doumes  the  parties  do  not 
seem  to  have  even  kept  the  original 
and  real  agreement  off  the  face  of 
the  transaction  in  its  ultimate  shapa 
See  p.  123.  It  is  to  be  r^retted 
that  the  reporter  did  not  preserve 
the  full  statement  of  the  facts  (p. 
122)  with  which  the  judgment  opened. 

(c)  7  E.  &  B.  84. 

(/)  E.  B.  &  K  806, 28  L.  J.  Q.B. 
82,  29  ib.  128. 
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that  relation"  (a).  But  the  case  before  the  Court  was  not  the 
purchase  by  a  solicitor  from  his  client  of  the  subject-matter  of  a 
suit  in  which  he  toas  solicitor ;  Simpson  v.  Lamb,  therefore,  was 
only  treated  as  distinguishable  (a).  The  case  must  at  present  be 
considered  a  subsisting  authority,  but  anomalous  and  not  likely 
to  be  at  all  extended  (6). 

7.  As  to  the  purchase  of  things  in  litigation  in  general,  the  (7)  par. 
authorities  cannot   all   be   reconciled  in  detail.      But  the  dis-  <^®  ^ 
tinction  which  runs  through  them  all  is  to  this  effect.     The  matter  of 
question  in  every  case  is  whether  the  real  object  be  to  acquire  an  ^*!?^2^ 
interest  in  property  for  the  purchaser,  or  merely  to  speculate  in  tmlAwfuL 
litigation  on  the  account  either   of  the  vendor  and  purchaser 
jointly  or  of  the  purchaser  alone.      It  is  not  unlawful  to  pur- 
chase  an  interest  in  property    though   adverse    claims   exist 
which  make  litigation  necessary  for  realizing  that  interest :  but 
it  is  unlawful  to  purchase  an  interest  merely  for  the  purpose  of 
litigation.     In  other  words,  the  sale  of  an  interest  to  which  a  But  b  on- 
right  to  sue  is  incident  is  good  (c) ;  but  the  sale  of  a  mere  right  l»w^  "^ 
to  sue  is  bad  (d).  intention 

A  man  who  has  conveyed  property  by  a  deed  voidable  m^^ 
equity  retains  an  interest  not  only  transmissible  by  descent  or  ^^^  right 
devise,  but  disposable  iider  vivos  without  such  disposition  being  ^  "'*•• 
champerty.     But  "  the  right  to  complain  of  a  fraud  is  not  a 
marketable  commodity,"  and  an  agreement  whose  real  object  is 
the  acquisition  of  such  a  right  cannot  be  enforced  (e).     In  like 
manner,  a  creditor  of  a  company  may  well  assign  his  debt, 
but  he  cannot  sell  as  incident  to  it  the  right  to  proceed  with  a 
winding-up  petition  (/). 

The  payment  of  the  price  being  made  contingent  on  the 
recovery  of  the  property  is  probably  under  any  circumstances  a 
sufficient,  but  is  by  no  means  a  necessary,  condition  of  the  Court 
being  satisfied  that  the  real  object  is  to  traffic  in  litigation.  If 
the  purchase  is  made  while  a  suit  is  actually  pending,  the  cir- 

(a)  2  De  G.  &  J.  at  p.  445.  Abinger's  judgment  is  extracted  In 

(6)  Cp.  however  the  Austrian  Civil  a  note  to  Story,  Eq.  Jur.  §  1040A). 

Code,  which  makes  such  agreemento  {e)  Prosser  v.  Edmonds  ;  De  Hogh- 

void  (§  879).  Urn  v.  Mwvey,  2  Ch.  164,  169.     Cp. 

(c)  Diekifuon  v.   BurreU,   1   Eq.  HUl  v.  Boyle,  4  £q.  260. 

837, 842.  (/)  Paris  Skating  Rink  Co.  (C.  A.) 

(rf)  76. ;  Prosser  v.  Edmonds,  1 Y.  Ch.  D.  959. 
&  C.  Ex.  481  (the  main  part  of  Lord 
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cumstance  of  the  purchaser  indemnifying  the  vendor  against 
costs  may  be  material,  but  is  not  alone  enough  to  show  that  the 
bargain,  is  in  truth  for  maintenance  (a).  But  the  only  view 
which  on  the  whole  seems  tenable  is  that  it  is  a  question  of  the 
real  intention  to  be  collected  from  the  facts  of  each  case,  for 
arriving  at  which  few  or  no  positive  rules  can  be  laid  down. 

There  ia  no  champerty  in  an  agreement  to  enable  the  bona  fide 
purchaser  of  an  estate  to  recover  for  rent  due  or  injuries  done  to 
it  previously  to  the  purchase  (6). 

Pnrchase  It  has  been  decided  in  several  modem  cases  that  the  purchase 
of  shares  in  ^^  giiares  in  a  company  for  the  purpose  of  instituting  a  suit  at 
withinten-  one's  own  risk  to  restrain  the  governing  body  of  the  company 

tion  to  sue  fj,Qjj^  ^^.^  unwarranted  by  its  constitution  cannot  be  impeached 
company  •'  ^  * 

or  directors  as  savouring  of  maintenance  (c).  It  is  worth  while  to  note  that 
atones^  it  was  recognized  as  long  ago  as  21  Ed.  3  that  a  purchase  of  pro- 
mainte-  perty  pending  a  suit  affecting  the  title  to  it  is  not  of  itself 
'^^'^^*        champerty  :  '^  If  pending  a  real  action  a  stranger  purchases  the 

land  of  tenant  in  fee  for  good  consideration  and  not  to  maintain 

the  plea,  this  is  no  champerty^  (d), 

Stat 82 H.  The  statute  32  H.  8,  c.  9,  "Against  maintenance  and  embra- 
^  °*  ^'  eery,  buying  of  titles,  &c.," deserves  special  mention.  Afterreciting 
shall  buy,  the  mischiefs  of  "  maintenance  embracery  champerty  suboma- 
sell,  or  bar-  ^^j^  q£  -^^itnesses  sinister  labour  buying  of  titles  and  pretensed 
anyriffht  rights  of  persons  not  being  in  possession,''  and  confirming  all 
^     ih    existing  statutes  against  maintenance,  it  enacts  that : 

seller  hath  «  ^q  person  or  persons,  of  what  estate  degree  or  condition  so  ever 
pogggggjQ^  hc  OT  thcy  be,  shall  from  henceforth  bargain  buy  or  sell,  or  by  any 
or  taken  ways  or  means  obtain  get  or  have,  any  pretensed  rights  or  titles,  or 
the  profits  ^^q  promise  gi'ant  or  covenant  to  have  any  right  or  title  of  any 
year  person  or  persons  in  or  to  any  manors  lands  tenements  or  heredita- 

ments, but  if  such  person  or  persons  which  shall  so  bargain  seU  give 
grant  covenant  or  promise  the  same  their  antecessors  or  they  by 


(a)  Harrington  v.  Long,  2  M.  &  K. 
690,aB  corrected  by  Knight  y.Bowyer, 
Bupra,  and  see  Hunter  v.  Daaiiel,  4 
hL  at  p.  430.  But  the  tme  ground 
of  the  case  seems  the  same  as  in 
Prouer  v.  Edmonds  and  De  Hoghton 
V.  Money,  namely  that  the  real  object 
was  to  give  the  purchaser  Bk  locu$ 
tiandi  to  set  aside  a  deed  for  fraud. 


(6)  Per  Cur.  (Ex.  Gh.),  WUUamt 
y.  Protheroe,  5  Bing.  309,  314. 

(e)  See  Bloxam  v.  Metrop,  Sy.  Qk 
8  Ch.  at  p.  353.    Supra,  p.  108. 

{d)  2Ro.  Ab.  113  B. ;  Y.  B.  21  E. 
3.  10,  pL  33  [cited  as  52  in  RoUe]  ; 
but  in  50  Ass.  328»  pL  3,  the  general 
opinion  of  the  Serjeaots  is  contra. 
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vhom  he  or  ihej  claim  the  same  have  been  in  poraesnon  of  the  same 
or  of  the  Teyersion  or  remainder  thereof  or  taken  the  rents  or  profits 
thereof  by  the  Bpace  of  one  whole  year  next  before  the  said  bargain 
covenant  grant  or  promise  made  " — 

on  pain  of  forfeiture  of  the  whole  value  of  the  lands  (s.  2),  Penalty 
saving  the  right  of  persons  in  lawful  possession  to  buy  in  adverse  '  ■*'"»*?• 
claims  (s.  4).  There  is  no  express  saving  of  grants  or  leases  by 
persons  in  actual  possession  who  have  been  so  for  less  than  a 
year:  but  either  the  condition  as  to  time  applies  only  to  receipt 
of  rents  or  profits  without  actual  possession,  or  at  aU  events 
the  intention  not  to  touch  the  acts  of  owners  in  possession  is 
obvious  (a). 

This,  like  the  other  statutes  against  maintenance  and  cham-  P?5?"**^ 
perty,  is  said  to  be  in  afiBrmance  of  the  common  law  (a).     It  "  is  within  the 
formed  on  the  view  that  possession  should  remain  undisturbed,  ^tute. 
Dealings  with  property  by  a  person  out  of  possession  tend  to  ment  to  re- 
disturb  the  actual  possession  to  the  injury  of   the  public  at  °?\®'  ■'^*^ 
large"  (b).     It  is  immaterial  whether  the  vendor  out  of  possession  property, 
has  in  truth  a  good  title  or  not  (a).     An  agreement  between  two 
persons  out  of  possession  of  lands,  and  both  claiming  title  in 
them,  to  recover  and  share  the  lands,  is  contrary  to  the  policy  of 
this  statute,  if  not  champerty  at  common  law :  therefore  where 
co-plaintiffs  had  in  fact  conflicting  interests,  and  it  was  sought 
to  avoid  the  resulting  difficulty  as  to  the  frame  of  the  suit  by 
stating  an  agreement  to  divide  the  property  in  suit  between 
them,  this  device  (which  now  would  in  any  case  be  disallowed  on 
more  general  grounds)  {c)  was  unavailing ;  for  such  an  agreement, 
had  it  really  existed,  would  have  been  unlawful,  and  would  have 
subjected  the  parties  to  the  penalties  of  the  statute  {(I). 

Where  after  the  death  of  a  lessee  a  stranger  had  entered,  and  Sale  of 
remained  many  years  in  possession,  a  sale  of  the  term  by  the  ad-  J^^j^ 
ministrator  of  the  lessee  was  held  void  as  contrary  to  the  statute,  trator  out 
although  in  terms  it  only  forbids  sales   of  pretended  rights  joS!*'^" 


(a)  By  MouDtagae,  C.   J.  Par-  (c)  See  Cooke  v.  Cooke,  i  D.  J.  S. 
iridge  v.  Strange,  Plowd.  88,  cited  704 ;  Pry$t  v.  Pryte,  16  Eq.  8fi. 

in  Doe  d,  WUlianu  v.  Evan$,  1  C.  B.  {d)    Cholnwndeley   v.    Cfinton,    i 

717  ;  id.  89.  Bligh  1,  43, 82,  per  Lord  KKlon  and 

(b)  Per  Ix>rd  Bedesdale,  Cholmon-  Lord  Redeadale. 
deley  v.  OiinUm,  A  BKgh,  at  p.  75. 
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of  non 
litigious 
expec- 
tancy. 


&c.  under  penalties,  without  expressly  making  them  void  (a). 
SeeutMlLe  ^ut  the  sale  of  a  contingent  right  or  a  mere  expectancy,  not 
being  in  the  nature  of  a  claim  adverse  to  any  existing  possession, 
is  not  forbidden.  The  sale  of  a  man's  possible  interest  as  the 
devisee  of  a  living  owner,  on  the  terms  that  he  shall  return  the 
purchase-money  if  he  does  not  become  the  devisee,  is  not  bad 
either  at  common  law  as  creating  an  unlawful  interest  in  the 
present  owner's  death,  or  as  a  bargain  for  a  pretended  title  under 
the  statute  (h).  By  the  civil  law,  however,  such  contracts  are 
regarded  as  contra  bonos  mores.  "  Huiusmodi  pactiones  odiosae 
videntur  et  plenae  tristissimi  et  periculosi  eventus,"  we  read  in  a 
rescript  of  Justinian  on  an  agreement  between  expectant  co-heirs 
as  to  the  disposal  of  the  inheritance.  The  rescript  goes  on,  quite 
in  the  spirit  of  our  own  statute,  to  forbid  in  general  terms  all 
dealings  "  in  alienis  rebus  contra  domini  voluntatem  "  (C.  2.  3. 
depadisy  30)  (c). 

Proceed-  Proceedings  in  lunacy  seem  not  to  be  within  the  general  roles 
mgB  m  as  to  champerty,  as  they  are  not  analogous  to  ordinary  litigation, 
within  the  and  their  object  is  the  protection  of  the  person  and  property  of 
'^?  the  lunatic,  which  is  in  itself  to  be  encouraged ;  and  "this  object 

cham-        would  in  many  cases  be  impeded  rather  than  promoted  by  hold- 
pei^y*         ing  that  all  agreements  relative  to  the  costs  of  the  proceedings  or 
the  ultimate  division  of  the  property  were  void  "  (d). 


Mainte- 
nance in 
general 


As  to  maintenance  in  general,  maintenance  in  the  strict  and 
proper  sense  is  understood  to  mean  only  the  maintenance  of  an 
existing  suit,  not  procuring  the  commencement  of  a  new  ona 
But  the  distinction  is  in  practice  immaterial  even  in  the  criminal 
law  (e).  It  is  of  more  importance  that  a  transaction  cannot  be 
void  for  champerty  or  maintenance  unless  it  be  "something 


{a)  Doe  d.  Williams  v.  £van9,  1 
C.  B.  717, 14  L.  J.  C.  P.  237.  Cp. 
above  as  to  the  construction  of  pro- 
hibitory statutes  in  general,  p.  260. 

(b)  Cook  V.  Fidd,  15  Q.  B.  460, 
19  L.  J.  Q.  B.  441. 

(c)  By  the  French  Code  Civil,  art 
1600  (followed  by  the  Italian  Code, 
art  1460).  "  On  ne  pent  vendre  la 
succession  d'une  personne  vivante, 
m4me  de  ton  conaentement : "  cp.  791, 
1130.  The  Austrian  Code  (§  879) 
also  expressly  forbids  the  alienation 


of  an  expected  inheritance  or  legacy. 
In  Roman  law  the  rule  that  the  in- 
heritance of  a  living  person  could 
not  be  sold  is  put  only  on  the  tech- 
nical ground  **  quia  in  rerum  natura 
non  sit  quod  venierit  **  (D.  18.  4.  de 
hered.  vel  actione  vendita,  1,  and  see 
eod.  tit.  7-11.) 

{d)  Feme  v.  Fense,  7  CL  &  F. 
279,  816,  per  Lord  Cottenham. 

(c)  See  Wood  v.  Downes,  18  Vea. 
at  p.  126. 
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against  good  policy  and  justice,  something  tending  to  promote 
imnecessary  litigation,  something  that  in  a  legal  sense  is  immonJ, 
and  to  the  constitution  of  which  a  had  motive  in  the  same  sense 
is  necessary  "  (a).  Therefore,  for  example,  a  transaction  cannot 
be  bad  for  maintenance  whose  object  is  to  enable  a  principal  or 
other  person  reaUy  interested  to  assert  his  rights  in  his  own 
name  (a).  Nor  is  it  maintenance  for  several  persons  to  agree  to 
defend  a  suit  in  the  result  of  which  they  have,  or  reasonably 
believe  they  have  a  common  interest  (b).  But  a  bargain  to  have 
a  share  of  property  to  be  recovered  in  a  suit  in  consideration  of 
maintaining  the  suit  by  the  supply  of  money  and  evidence  is  not 
saved  from  being  champerty  by  the  party's  having  a  mere  col- 
lateral interest  in  the  result  of  the  suit  (c). 

Lineal  kinship  in  the  first  degree  or  apparent  heirship,  and  Certain 

to  a  certain  extent,  it  seems,  any  degree  of  kindred  or  affinity,  ^  j^jfy 

or  the  relation  of  master  and  servant,  may  justify  acts  which  as  main- 

between  strangers  would  be  maintenance  :  but  blood  relationship  y^^  ^^^ 

will  not  justify  champerty  (d),  cham- 

perty. 

c.  As  to  matters  touching  legal  duties  of  individuals  in  the  c.  Public 

performance  of  which  the  public  have  an  interest  ^j^***** 

,  duties  of 

Certain  kinds  of  agreements  are  or  have  been  considered  un-  indivi- 

lawful  and  void  as  providing  for  or  tending  to  the  omission  of  ^'^^^ 

duties  which  are  indeed  duties  towards  individuals,  but  such  that 

their  performance  is  of  public  importance     To  this  head  must 

be  referred  the  rule  of  law  that  a  father  cannot  by  contract  Agree- 

deprive  himself  of  the  right  to  the  custody  of  his  children  (e)  ^^^^ 

or  of  his  discretion  as  to  their  education.     He  *'  cannot  bind  education 

himself  conclusively  by  contract  to  exercise  in  all  events  in  a  ^  ^        ^* 


(a)  PiaAer  v.  Kamala  Naicker,  8 
Moa  Ind.  App.  170,  187.  This  is 
not  necessarily  applicable  in  Eng- 
land, being  said  with  reference  to 
the  law  of  British  India,  where  the 
English  laws  against  maintenance 
and  champerty  are  not  specifically 
in  force  :  see  Bam  Coomar  Ooondoo 
V.  Ckunder  Canto  Mooketjeej  2  App. 
Ca.  186,  207-9.  But  it  fairly  repre- 
sents the  principles  on  which  Eng- 
lish judges  have  acted  in  the  modem 
cases.  The  result  of  the  Indian  case 
last  mentioned  seems  to  be  that  in 


British  India  the  Courts  are  free  to 
adopt  the  doctrine  of  champerty,  so 
far  as  they  think  it  reasonable,  as 
part  of  the  general  judicial  scheme 
of  public  policy. 

(6)  Findon  v.  Parker,  11  M.  &  W. 
675.     Cp.  2Ro.  Ab.  115G. 

(c)  HuUey  v.  fftUky,  L.  R.  8  Q. 
B.  112. 

id)  HuUey  v.  Uutleyy  L.  R.  8  Q. 
B.  112.     See  2  Ra  Ab.  115-116. 

(e)  Re  Andrews,  L.  R.  8  Q.  H.  ir.3, 
and  authorities  there  collected. 


304  •  OHAP.    VI.    UNLAWFUL    AGRBEMlBNTS. 

particTilar  way  rights  which  the  law  gives  him  for  the  benefit  of 
his  children  and  not  for  his  own."  And  an  agreement  to  that 
effect — such  as  an  agreement  made  before  marriage  between  a  hus- 
band and  wife  of  different  religions  that  boys  shall  be  educated 
in  the  religion  of  the  father,  and  girls  in  the  religion  of  the  mother 
—cannot  be  enforced  as  a  contract  either  at  law  or  in  equity  (a). 
After  the  father's  death  Courts  of  Equity  have  a  certain 
discretion.  The  children  are  indeed  to  be  brought  up  in 
his  religion,  unless  it  is  distinctly  shown  by  special  circum- 
stances that  it  would  be  contrary  to  the  infant's  benefit  (b). 
When  such  circumstances  are  in  question,  however,  the  Court 
may  inquire  "  whether  the  father  has  so  acted  that  he  ought  to 
be  held  to  have  waived  or  abandoned  his  right  to  have  his  chil- 
dren educated  in  his  own  religion  "  ;  and  in  determining  this 
the  existence  of  such  an  agreement  as  above  mentioned  is  mate- 
rial (c).  The  father's  conduct  in  giving  up  the  maintenance, 
control,  or  education  of  his  children  to  others  may  not  only 
leave  the  Court  free  to  make  after  his  death  such  provision  as 
seems  in  itself  best ;  it  may  preclude  him  even  from  asserting 
his  rights  in  his  lifetime  (d). 

In  Bepara  Clauses  in  separation  deeds  or  agreements  for  separation,  pur- 
^'  porting  to  bind  the  father  to  give  up  the  general  custody  of  his 
children  or  some  of  them,  have  for  the  like  reasons  been  held 
void ;  and  specific  performance  of  an  agreement  to  execute  a 
separation  deed  containing  such  clauses  has  been  refused  (e). 
In  one  case,  however,  such  a  contract  can  be  enforced  ;  namely 
where  there  has  been  such  misconduct  on  the  father's  part  that 
the  Court  would  have  interfered  to  take  the  custody  of  the 
children  from  him  in  the  exercise  of  its  appropriate  jurisdiction 
and  on  grounds  independent  of  contract.  The  general  rule  is 
only  that  the  custody  of  children  cannot  be  made  a  mere  matter 
of  bargain,  not  that  the  husband  can  in  no  circumstances  bind 
himself  not  to  set  up  his  paternal  rights  (/). 


(a)  Andrews  v.  SaU,  8  Ch.  622, 686.  G.  &  J.  249,  259.   Ab  to  the  validity 

(6)  Hawkiworthy,  HawktwortK,  6,  of  partial  restrictioiis  of  the  hus- 

Ch.  589.  band's  right,  ffamUton  v.  Hector,  6 

(c)  ATidreios   ▼.   Salt,   8    Ch.   at  Ch.  701,  13  £q.  511. 

p.  687.  (/)  Svfifi  V.  Stffifi,  4  D.  F.  J.  710, 

(d)  Lyons  v.  Blenkin,  Jaic.  245,  714 ;  and  see  the  remarks  in  6  Ch. 
255,  268.  705, 13  £q.  520. 

(e)  Vansittart  v.  Vansittart,  2  De 
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The  law  on  this  point  is  now  modified  by  the  Act  36  Vict.  86  Vict. 
c.  12,  which  enacts  (s.  2)  that  *     '  *  ' 

''No  agreement  contained  in  any  separation  deed  between  the 
father  and  mother  of  an  infant  or  infants  shall  be  held  to  be  invalid 
bj  reason  only  of  its  providing  that  the  father  of  snch  infant  or 
infants  shall  give  up  the  custody  or  control  thereof  to  the  mother : 
Provided  always  that  no  Court  shall  enforce  any  such  agreement  if 
the  Court  shall  be  of  opinion  that  it  will  not  be  for  the  benefit  of  the 
infimt  or  infiints  to  give  effect  thereto." 

The  objections  formerly  entertained  (as  we  have  seen)  first  On  this 
against  separation  deeds  in  general,  and  afterwards  down  to  quite  ^^!^i 
recent  times  against  giving  full  effect  to  them  in  Courts  of  doctrines 
Equity,  were  based  in  part  upon  the  same  sort  of  grounds  :  and  "^n^^" 
so  are  the  reasons  for  which  agreements  providing  for  a  future  deeds  in 
separation  have  always  been  held  invalid.     For  not  the  parties  fi^^®'**  * 
alone,  but  society  at  large  is  interested  in  the  observance  of  the 
duties  incident  to  the  marriage  contract,  as  a  matter  of  public 
example  and  general  welfare. 

Considerations  of  the  same  kind  enter  into  the  policy  of  the  and  as  to 
law  with  respect  to  the  sale  of  offices,  also  spoken  of  above,  offices. 
Such  transactions  clearly  involve  the  abandonment  or  evasion  of 
distinct  legal  duties. 

On  similar  grounds,  again,  seamen's  wages,  or  any  remunera-  Insurance 
tion  in  lieu  of  such  wages,  cannot  be  the  subject  of  insurance  at  wages, 
common  law  (a).  The  reason  of  this  is  said  to  be  "  that  if  the 
title  to  wages  did  not  depend  upon  the  earning  of  freight  by  the 
performance  of  the  voyage,  seamen  would  want  one  great  stimulus 
to  exertion  in  times  of  difficulty  and  danger ''  (h).  This  reason 
however  is  removed  in  England  by  the  Merchant  Shipping  Act 
1854,  (17  &  18  Vict.  c.  104,  s,  183)  which  makes  the  right  to 
wages  independent  of  freight  being  earned.  The  question  has 
not  yet  presented  itself  for  decision  whether  the  rule  founded 
upon  it  is  to  be  considered  as  removed  also. 

D.  As  to  agreements  unduly  limiting  the  freedom  of  indivi-  d.  Public 

d"al  action.  ^^ToSTS 

There  are  certain  points  in  which  it  is  considered  that  the  individual 

action. 

(a)  Webtter  v.  Dt  TasUt,  7  T.  (6)  Kent,  Comm.  3.  269. 

R.157. 
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choice  and  free  action  of  individuals  should  be  as  unfettered  as 
possible.  As  a  rule  a  man  may  bind  himself  to  do  or  omit,  or  to 
procure  another  to  do  or  omit,  anything  which  the  law  does  not 
forbid  to  be  done  or  left  undone.  The  matters  as  to  which  this 
power  is  specially  limited  on  grounds  of  general  convenience 
are  : — 

(a)  Marriage. 

(fi)  Testamentary  dispositions. 

(y)  Trade. 

(a)  Mar-         (a)  Marrioge  is  a  thing  in  itself  encouraged  by  the  law  ;  the 

f*!JS^  .  marriage  contract  is  moreover  that  which  of  all  others  should  be 
"  Mamage 

brokage"  the  result  of  full  and  free  consent.  Certain  agreements  are 
agree-  therefore  treated  as  against  public  policy  either  for  tending  to 
void.  impede    this    freedom    of    consent    and    introduce    unfit    and 

extraneous  motives  into  the  contracting  of  particular  marriages, 
or  for  tending  to  hinder  marriage  in  general.  The  first  class  are 
the  agreements  to  procure  or  negotiate  marriages  for  reward 
which  are  known  as  marriage  brokage  contracts.  All  such 
agreements  are  void  (a),  and  services  rendered  without  request  in 
procuring  or  forwarding  a  marriage  (at  all  events  a  clandestine  or 
improper  one)  are  not  merely  no  consideration,  but  an  Ulegai 
consideration,  for  a  subsequent  promise  of  reward ;  which 
promise,  even  if  under  seal,  is  therefore  void  (b).  The  law  is 
said  to  be  comparatively  modern  on  this  head :  however  that 
may  be,  we  venture  to  think  that  for  practical  purposes  and  in 
the  present  state  of  society  it  has  already  become  needless  to  say 
much  of  it  (c). 

llie  Austrian  Code  agrees  with  our  law  (§  879). 

Agree-  We  pass  on  to  the  second  class,  agreements  "  in  restraint  of 

ment  in  marriage  "  as  they  are  called.     An  agreement  by  a  bachelor  or 

restraint  spinster  not  to  marry  at  all  is  clearly  void  (d);  so,  it  seems,  would 

^f  ™*void  ^  *  ^*^  agreement  not  to  marry  within  a  particular  time  (e). 


[a)  E,g,  CoU  v.  Gihton^  1  Ves.  Sr, 

603.    See  Story,  Eq.  Jur.  §§  260  sqq. 

(6)   WiHiamton  v.  Gihon^  2  Sch.  & 

L.  867. 

(c)  In  the  Roman  law  these  con- 
tracts were  good  apart  from  special 
legislation  :  they  were  limited  as  to 
amount  (though  with  an  expression 
of  general  disapproval)  by  a  con- 


stitution preserved  only  in  a  Greek 
epitome:  C.  5. 1. de sponsalibus,  &c. 6. 

(d)  Lowe  V.  Peers,  Wilmot  371  : 
where  it  is  said  that  it  is  a  contnct 
to  omit  a  moral  duty,  and  "tends 
to  depopulation,  the  greatest  of  all 
political  sins.'* 

(c)  Hartley  v.  Rice,  10  East  22  (a 
wager). 


W' 


BESTRAINT   OP  MABRIAOE.  307 

In  Lowe  v.  Peers  (a)  a  covenant  not  to  marry  any  person  other 
than  the  coTenantee  was  held  void.  A  promise  to  marry  nohody 
but  A.  B.  cannot  he  construed  as  a  promise  to  marry  A.  B.  and 
is  thus  in  mere  restraint  of  marriage  :  and  even  if  it  could,  it 
was  thought  doubtful  whether  an  unilateral  covenant  to  marry 
A  R  would  be  valid,  A.  B.  not  being  bound  by  any  reciprocal 
promise  (2^).  Lord  Mansfield  threw  out  the  opinion  (not  with- 
out followers  in  our  own  time)  (c),  that  even  the  ordinary  con- 
tract by  mutual  promises  of  marriage  is  not  free  from  mischievous 
consequences.  The  decision  was  affirmed  in  the  Exchequer 
Chamber,  where  it  was  observed  that :  — 

<*  Both  ladies  and  gentlemen  .  .  .  frequently  are  induced  to 
promise  not  to  marry  any  other  persons  but  the  objects  of  their 
present  passion  ;  and  if  the  law  should  not  rescind  such  engagements, 
they  would  become  prisoners  for  life  at  the  will  of  most  inexorable 
jailors—  disappointed  lovers  "  {d). 

We  do  not   know  of   any  express  decision,  but  it  may  bo 
gathered  from  the  analogy  of  the  cases  on  conditums  that  a  con- 
tract not  to  marry  some  particular  person,  or  any  person  of  some 
particular  class,  would  be  good  unless  the  real  intention  appeared 
to  be  to  restrain  marriage  altogether ;    and  that  a  contract  by  a 
widow  or  widower  not  to  marry  at  all  would  probably  be  good  (c).  A«  to  «m- 
The  learning  of  conditions  in  restraint  of  marriage  (which  always  ''*'^  ^» 
or  almost  always  occur  in  wills)  does  not  properly  fall  within  mAiriage. 
our  subject.     Nevertheless  it  may  be  worth  while  to  give  a 
summary  statement  of  what  is  believed  to  be  the  result  of  the 
authorities. 

ChiuiitwM  in  rutraint  of  marriage : — 

If  fTteedtnt,  are  with  trifling  exceptions  (if  any)  valid  as  to  both 
real  and  personal  estate. 

Ifwhseguent, — 

General  restraint.  Good,  it  seems,  as  to  real  estate  (see  1  Atk. 
380,  n.);  at  any  rate  if  the  disposition,  in  whatever  form,  can  be 

(a)  4  Burr.  2225,  in  Ex.  Ch-Wilm.  29  L.  J.  Q.  B.  at  p.  49.    A  WU  to 

364.  abolish  the  action  for  breach  of  pro- 

(6)  But  of  this  9U.  :  f or  a  refusal  mise  of  marriage  has  been  intro- 

bj  A.  B.  to  marry  on  reqnest  withm  dnced    in    the    present    session  of 

a    reasonable    time    would    surely  Parliament. 

diachaurge  the  promisor  on  general  (d)  Wilm.  371. 

principles.  {e)  See  ScoU  v.  Tylfr,  in  2  Wh.  & 

{€)  4  Burr.  2230  ;  per  Martin,  B.  T.  L.  C.  and  notes. 
Mail  V.  Wru/kl,  E,  B.  &  K  atp.  788, 
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taken  to  show  an  intention  not  of  discouraging  marriage  but  of 
making  a  provision  until  marriage  :  JiyM»  v.  •/o?ies,  1  Q.  B.  D.  279. 

Bad  as  to  personal  estate  (a)  or  mixed  fund  (or  a  f and  arising  only 
from  sale  of  realty,  semble)  :  BeUairs  v.  Bellairsj  18  Eq.  510 — and 
this  whether  there  is  a  gift  over  or  not. 

Particular  restraint.  Good  as  to  real  estate  (1  Bo.  Ab.  418  X., 
pi.  6) ;  and  good  as  to  personal  estate  if  there  is  a  gift  over,  other- 
wise not. 

These  rules  do  not  apply  to  conditions  restraining  the  second 
marriage  either  of  a  woman  :  NewUm  v.  Marsdefif  2  J.  &  H.  356,  or 
of  a  man :  Allen  v.  Jackson,  1  Ch.  D.  390,  revg.  S.  C.  19  Eq.  631. 

Nor  to  conditional  limitations  (as  a  gift  until  marriage)  in  a  dis- 
position of  either  real  or  personal  estate. 

The  Master  of  the  Bolls  observed  in  a  late  case  (b)  ihat  the 
rule  against  conditions  in  restraint  of  marriage,  at  first  adopted 
from  the  ecclesiastical  courts  on  grounds  of  public  policy,  has 
been  so  modified  in  its  application  by  courts  of  equity  that  it 
can  now  be  treated  only  as  an  arbitrary  nile  of  construction.  A 
glance  at  the  statement  above  wiU  show,  if  we  may  be  allowed 
to  say  so,  the  complete  justness  of  the  remark.  By  the  law  of 
France  promises  of  maniage  are  invalid,  "comme  portant 
atteinte  k  la  liberty  illimit^  qui  doit  exister  dans  les  mariages  "  : 
nevertheless  if  actual  special  damage  (prejudice)  can  be  shown 
to  have  resulted  from  non-fulfilment  of  the  promise,  the  amount 
of  it  can  be  recovered,  it  would  seem  as  due  ex  delicto  rather 
than  ex  contractu  (c). 

(iS)  Agree-  p.  An  agreement  to  use  influence  with  a  testator  in  favour 
influence  ^^  *  particular  person  or  object  is  void  (d).  On  the  other  hand, 
testator,  it  is  well  established  that  a  man  may  validly  bind  himself  or 
his  estate  by  a  contract  to  make  any  particular  disposition  (if  in 
itself  lawful)  by  his  own  will  {e).  Such  contracts  were  not 
recognized  by  Roman  law  (/),  and  even  a  gift  iiiter  vivos  of  all 
the  donor's  after-acquired  property  would  have  been  bad  as  an 
evasion  of  the  rule  :  but  in  the  modem  civil  law  of  Germany,  as 
with  us,  a  contract  of  this  sort  (Erbvertrag)  is  good  (g). 

(a)  For  a  general  account  of  the  469,  8.c.  nouL  HammersUy  v.  Baron 

doctrine  as  to  personalty  see  MorUy  de  Beil,  12  CL  &  F.  45  ;  Brookman^s 

V.  Beniwldson,  2  Ha.  670.  tr.  6  Ch.  182. 

(6)  Bellair$  v.   Bdlairs,  18   Eq.  (/)  Stipulatiohocmodoconoepta: 

510,  516.  Si  heredem  me  non  feceriM,  tan  turn 

(c)  See  notes  in  Sirey  ft  Gilbert  dare  spondee  Tinutilis  est,  quia  contra 
on  Code  Civ.  art  1142.  Nos.  11-19.  bonos  mores  est  baec  stipulatia  D. 

(d)  Debcnkam  v.  Ox,  1  Ve8.Sr.  276.  46.  1.  de  v.  o.  61. 

(e)  De  BeU  v.  Thomson,  8  Beav.  {ff)  Savigny,  Syst.  4.  142-6. 
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y.  Agreements  in  restraint  of  trade.  It  would  bo  impossible  (y)  Re* 
to  give  an  adequate  account  of  this  subject  on  the  plan  and  'rade. 
within  the  limits  of  this  book  ;  and  it  is  satisfactory  to  feel  that 
any  attempt  to  do  so  is  rendered  needless  by  the  place  already 
given  to  it  in  a  work  of  no  small  authority  (a).  We  shall  here 
only  give  the  principles  and  the  short  results  of  the  authorities, 
with  some  mention  of  recent  decisions. 

The  general  rule  is  that  a  man  ought  not  to  be  allowed  to  General 
restrain  himself  by  contract  from  exercising  any  lawful  craft  or  ^     ^^^ 
business  at  his  own  discretion  and  in  his  own  way.     Partial 
restrictions,  however,  are  admitted  to  the  extent  and  for   the 
reasons  to  be  presently  stated:  *   Thus  an  agreement  between  HUtnn  r. 
several  master  manufacturers  to  regulate  their  wages  and  hours  Eckeniley. 
of  work,  the  suspending  of  work  partially  or  altogether,  and  the 
discipline  and  management  of  their  establishments,  by  the  de- 
cision of  a  majority  of  their  number,  is  in  general  restraint  of 
trade  as  depriving  each  one  of  them  of  the  control  of  his  own 
busings,  and  is  therefore  not  enforceable  (b).     It  makes   no 
difference  that  the  object  of  the  combination  is  alleged  to  be 
mutual  defence  against  a  similar  combination  of  workmen.     The 
case  decides  on  the  whole  that  neither  an  agreement  for  a  strike 
nor  an  agreement  for  a  lock-out  is  enforceable  by  law.     The 
Court  of  Exchequer  Chamber  thus  expressed  the  general  prin- 
ciple in  the  course  of  their  judgment : — 

**  Prima  fiuie  it  is  the  privilege  of  a  trader  in  a  free  oountry,  in  all 
matters  not  contrary  to  law,  to  regalate  his  own  mode  of  carrying 
it  [his  trade]  on  acoording  to  his  own  discretion  and  choice.  If  the 
law  has  in  any  matter  [qu.  manner?]  regulated  or  restrained  his 
mode  of  doing  this,  the  law  must  be  obeyed.  But  no  power  short  of 
the  general  law  ought  to  restrain  his  free  discretion"  (e). 

But  it  is  not  an  unlawful  restraint  of  trade  for  a  certain 
number  of  proprietors  or  manufacturers  to  agree  not  to  compete 


(a)  See  notes  to  Mitchel  v.  Hey' 
noldMy  1  Sm.  L.  G.  406. 

(6)  HUUm  V.  Eekersley,  6  E.  ft  K 
47,  in  Exch.  Gh.  ib.  66 ;  24  L.  J.  Q. 
B.  853,  25  ib,  199.  The  dicta  there 
leave  it  donbtfnl  if  the  agreement 
would  be  a  criminal  offence  at  com- 
mon law.  By  the  Trade  Union  Act, 
1871,  84  &  85  Vict,  a  31,  bs.  2-5, 


agreements  of  this  kind  between 
workmen  are  protected  against  the 
criminal  law,  though  not  enforce- 
able. It  would  be  difficult  to  main- 
tain that  the  like  agreements  between 
masters,  though  not  named,  are  not 
within  the  meaning  of  the  Act. 
(c)  6E.  &B.  atp.  74  5. 
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Reasona 
for  not   ' 
allowing 
general 
restraint 


with  one  another  for  a  puhlic  contract,  but  to  make  what  is 
really  a  joint  tender  in  the  name  of  one  of  them  (a). 

The  reasons  against  allowing  agreements  in  unlimited  restraint 
of  trade  are  set  forth  at  large  in  the  leading  case  of  Mitchd  v. 
Reynolds  (6),  and  at  a  more  recent  date  (1837)  were  put  some- 
what more  concisely  by  the  Supreme  Court  of  Massachusetts, 
who  held  a  bond  void  which  was  conditioned  that  the  obligor 
should  never  carry  on  or  be  concerned  in  iron  founding  : — 

'*  1.  Such  contractB  injure  the  parties  making  them,  because  they 
diminish  their  means  of  procuring  livelibooda  and  a  competency  for 
their  families.  They  tempt  improvident  persons  for  the  sake  of  gain 
to  deprive  themselves  of  the  power  to  make  future  acquisitions. 
And  they  expose  such  persons  to  imposition  and  oppression. 

2.  They  tend  to  deprive  the  public  of  the  services  of  men  in  the 
employments  and  capacities  in  which  they  may  be  most  useful  to  the 
community  as  well  as  themselves. 

3.  They  discourage  industry  and  enterprise,  and  diminish  the 
products  of  ingenuity  and  skilL 

4.  They  prevent  competition  and  enhance  prices. 

5.  They  expose  the  public  to  all  the  evils  of  monopoly  "  (c). 

The  second  and  fifth  of  these  reasons  appear  to  be  the 
strongest  and  really  efficient  ones  in  themselves  and  to  have  been 
so  as  a  matter  of  history.  The  first  might  be  applied  to  almost 
any  bad  bargain,  and  the  third  and  fourth,  so  far  as  really 
admissible,  are  only  partial  statements  of  the  fifth. 
For  allow-  The  admission  of  limited  restraints  is  commonly  spoken  of  as 
ing  partial  j^j^  exception  to  the  general  policy  of  the  law.  But  it  seems 
better  to  regard  it  rather  as  another  branch  of  it.  Public  policy 
requires  on  the  one  hand  that  a  man  shall  not  by  contract  deprive 
himself  or  the  state  of  his  labour  skill  or  talent ;  and  on  the  other 
hand,  that  he  shall  be  able  to  preclude  himself  from  competing 
with  particular  persons  so  far  as  necessary  to  obtain  the  best 
price  for  his  business  or  knowledge,  when  he  chooses  to  seU  it. 
Eestriction  which  is  reasonable  for  the  protection  of  the  parties 
in  such  a  case  is  allowed  by  the  very  same  policy  that  forbids 
restrictions  generally,  and  for  the  like  reasons  {d). 


(a)  Jorui  V.  North,  19  Eq.  426. 
The  case  seems  not  free  from  diffi- 
culties on  other  grounds. 

(6)  1  P.Wms.  181, 1  Sm.  L.  C.  406. 


(c)  Alger  v.  Thacker,  19  Pick.  51, 
54. 

{d)  Jamsa,Y,'C.  Leather  Cloth  Co, 
v.  Loraont,  9  £q.  S45,  353. 
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It  has  been  suggested  by  a  learned  American  writ<*r  that  in  it8  Questions 
origin  the  doctrine  was  founded  on  a  much  nion^  o]>vious  and  J^^^rfcsl 
immediate  inconvenience  than  can  be  now  assij^niMl  as  the  am-  origin  <>f 
sequence  of  allowing  these  contracts.     It  dates  from  the  time  ^^**" 
when  a  man  could  not  lawfully  exercise  any  trade  to  which  he 
had  not  been  duly  apprenticed  and  admitted :    so  that  if  he 
covenanted  not  to  exercise  his  own  trade,  he  pnicticiilly  cove- 
nanted to  exercise  none — in  other  words  not  to  earn  his  living 
at  all  (a).     One  might  even  go  a  step  farther  :  for  by  the  statute 
5  Eliz.  c.  i  (now  wholly  repealed  by  the  Conspiracy  and  I^ro- 
tection  of  Property  Act,   1875,  38  &  39  Vict   c   8G)  which 
consolidated  earlier  Acts  of  the  same  kind,  not  only  the  common 
labourer,  but   the  artificer  in  any  one  of  various  trades,  was 
compellable  to  serve  in  his  trade  if  unmarrie<l  or  under  the  age 
of  30  years,  and  not  a  forty-shilling  freeholder  or  copyholder  or 
"  worth  of  his  own  goods  the  clear  value  of  ten  pounds."    An 
agreement  by  a  person  within  the  statute  not  to  exercise  his  own 
trade  might  therefore  be  deemed,  at  any  rate  if  unlimited,  to 
amount  to  an  agreement  to  omit  a  legal  duty — which  of  course  Absolute 
is  positively  illegal.     But  it  must  not  be  forgotten  that  absohite  onnulo 
freedom  of  trade  is  positively  asserted  as  the  normal  state  of  assorted 
things  always  assumed  and  upheld  by  the  common  law  ;  where-  ^Jold  * 
fore  it  may  be  doubted  if  any  artificial  explanation  is  wanted,  common 
It  was  resolved  in  the  Ipswich  Tailors^  case  {h)  that  at  the    ^' 
common  law  no  man  could  be  prohibited  from  working  in  a/iy 
lawful  trade  :  and  it  was  said  that 

**  The  Stat,  of  5  Eliz.  4^  which  prohibits  every  person  from  using 
or  exercising  any  craft  mystery  or  occupation,  unless  he  has  been  an 
apprentice  by  the  space  of  seven  years,  was  not  enacted  only  to  the 
intent  that  workmen  should  be  skilful,  but  also  that  youth  should 
not  be  nourished  in  idleness,  bat  brought  up  and  educated  in  lawful 
sd^ioes  and  trades  :  and  thereby  it  appears,  that  without  an  act  of 
parliament  (c)  none  can  be  prohibited  from  working  in  any  lawful 
trade." 

And  certain  ordinances,  by  which  the  tailors  of  Ipswich  for- 
bade any  one  to  exercise  the  trade  of  a  tailor  there  until  he  had 
presented  himself  to  the  master  and  wardens  and  satisfied  them 
of  his  qualification,  were  held  void,  inasmuch  as 


(a)  Parsons  on  Contracts,  2.  tU>5.  (e)  So  again  in  the  case  of  Mo- 

(6)  11  Co.  Bep.  53a,  546.  nopolies,  ib.  bib. 
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«  Ordinances  for  the  good  order  and  government  of  men  of  trades 
and  mTstcriee  are  good,  bnt  not  to  restrain  any  one  in  his  lawful 
mystery"  (a). 

Partial  It'seems  certain  that  partial  restraints  were  recognized  as  valid 

J^^*^  at  an  early  time.  This  appears  from  the  Dyer's  case  in  2  H.  5 
in  2  H.  5.  (Pasch.,  fo.  5,  pL  26),  which  has  been  sometimes  misunderstood. 
The  action  was  debt  on  a  bond  conditioned  that  the  defendant 
should  not  use  his  craft  of  a  dyer  in  the  same  town  with  the 
plaintiff  for  half  a  year :  a  contract  which  would  now  be  clearly 
good  if  mdde  upon  valuable  consideration.  The  defence  was 
that  the  condition  had  been  performed.  To  this  Hull,  J.  said : 
"  To  my  mind  you  might  have  demurred  to  him  that  the  obliga- 
tion is  void,  because  the  condition  is  against  the  Common  Law  ; 
and  per  Dieu  (&)  if  the  plaintiff  were  here  he  should  go  to  prison 
till  he  had  made  fine  to  the  King."  But  it  does  not  appear  that 
this  dictum  met  with  assent  at  the  time,  and  the  parties  proceeded 
to  issue  on  the  question  whether  the  condition  had  in  fact  been 
Contra  in  performed  or  not.  Hull's  opinion  however  was  approved  by  all 
^,^'  the  Justices  of  the  C.  P.  in  a  blacksmith's  case  in  29  Eliz.  of 
which  we  have  two  reports  (c).  It  does  not  appear  in  either 
case  what  was  the  real  occasion  or  consideration  of  the  contract; 
very  possibly  the  Courts  thought  it  out  of  the  question,  when 
they  had  an  instrument  under  seal  before  them,  to  listen  to  or 
look  at  anything  outside  the  contents  of  the  deed  itself.  For 
aught  the  reports  show  it  may  well  have  been,  and  not  improbably 
was,  the  ordinary  transaction  of  a  sale  of  good-will  or  the  like  in 
both  the  dyer's  and  the  blacksmith's  case. 

Contrada       The  contracts  in  partial  restraint  of  trade  which  occur  in  modem 
J^^l^^    books  are  chiefly  of  the  following  kinds  : 
in  modem       Agreements  by  the  seller  of  a  business  not  to  compete  with 
^         the  buyer. 

Agreements  by  a  partner  or  retiring  partner  not  to  compete  with 
the  firm. 

Agreements  by  a  servant  or  agent  not  to  compete  with  his 
master  or  employer  after  his  time  of  service  or  employment  is 

(a)  Cp.  the  case  of  the  Cloth-  modem    writera    Msmne)  to   show 

workers*  Co.  mentioned  ib,  866.  t  that  the  speaker  had  loet  bis  teoraer. 

(6)  This  expletive  is  not  unique  in  (c)  Moore  242,  pi.   379,  2  Leo. 

the  Year    Books  :    nor   is    it,    at  210. 
that  date,  altogether  conclusive  (as 
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over.  It  by  no  means  follows,  however,  that  an  agreement  In 
partial  restraint  of  trade  must  fall  within  one  of  these  descrip- 
tions in  order  to  be  valid. 

The  rule  established  by  the  modem  decisions  is  in  effect  as 
follows : 

An  agreement  not  to  carry  on  a  particular  trade  or  business  is  Roloi  as 
a  valid  contract  if  it  satisfies  the  following  conditions :  iimlidity 

(i)  It  must  be  founded  on  a  valuable  consideration. 

(ii)  It  must  not  be  unlimited  as  to  space. 

(iii)  And  the  restriction  must  not  otherwise  go  beyond  what 
in  the  judgment  of  the  Court  is  reasonably  necessary  for  the 
protection  of  the  other  party,  regard  being  had  to  the  nature  of 
the  trade  or  business  (a). 

It  was  at  one  time  thought  that  the  consideration  must  be  not 
only  valuable  but  adequate :  but  it  is  now  clearly  settled  that 
this  class  of  contracts  forms  no  exception  to  the  general  rule. 
Here  as  elsewhere  the  Court  will  not  inquire  into  the  adequacy 
of  the  consideration.  It  is  enough  if  a  legal  consideration  of 
any  value,  however  small,  be  shown  (b).  On  the  other  hand  the 
necessity  of  showing  some  consideration  is  not  dispensed  with, 
or  the  burden  of  proof  shifted,  by  the  contract  being  under  seal 

It  has  been  doubted  in  one  recent  case  whether  the  condition  Of  thernle 
as  to  limits  of  space  (ii)  is  absolute,  or  liable  to  qualification  by  ^  ^^^  ^ 
special  circumstances — in  fact  only  a  presumption  which  generally  puticQlAr. 
holds  good  in  determining  what  is  on  the  whole  a  reasonable 
restriction  (iii)  (c).      But  in  this  ease  the  restriction,  which 
extended  to  ^*  any  part  of  Europe,"  was  incident  in  substance  to 
a  contract  not  to  communicate  the  means  or  processes  of  the  par- 
ticular manufacture.     It  is  settled  that  a  contract  not  to  divulge  a 
trade  secret  need  not  be  qualified  at  all :  and  if  a  man  is  entitled 
to  restrain  himself  from  communicating  the  process  he  must  be 
entitled  to  make  that  contract  effectual — if  indeed  it  be  more 
than  expressing  its  full  meaning — by  restraining  himself  to  the 
same  extent  from  carrying  on  a  manufacture  which  would  involve 

(a)  See  per  Selwyn,  L.  J.  CaU  ▼.  438  (Ex.  Cb.)  which  also  seUIes  that 

Ttmrle,  4   Ch.   659  ;    and    Leader  a  limit  in  time  Is  not  indispensable ; 

Cloth    Co,   V.   LortarU,  9  Eq.  349,  (7rat^j^'v.  .fiomarcK,  18  Eq.  518. 

AllMpp  V.    Wheatcroft,  16  Eq.  61  (e)  LeaOur  Cloth  Co.  v.  Lonont,  9 

(arg.)  Eq.  345,  353. 

(6)  mtchooek  T.  Coker,  6  Ad.  &  E. 
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the  communication  of  the  process  (a).  A  case  not  unlike  this 
was  Jones  v.  Leea  (&),  where  the  licensee  of  a  patent  for  certain 
machinery  bound  himself  during  the  term  of  the  licence  (without 
any  express  Hmit  as  to  space,  but  it  seems  to  have  been  taken 
as  confined  by  the  context  to  England)  not  to  make  or  seU  any 
machines  of  the  specified  kind  not  fitted  with  the  patent :  here 
the  restriction  was  held  reasonable,  as  being  only  co-extensive 
with  the  privilege.  Again  it  is  the  constant  practice  for  a  partner 
to  bind  himself  absolutely  not  to  compete  with  the  firm  during 
the  partnership  :  and  so  may  a  servant  in  a  trade  bind  himself 
absolutely  not  to  compete  with  his  master  during  the  service, 
however  long  that  may  last  (c).  On  the  whole  therefore  the 
general  rule  seems  to  stand,  but  subject  to  definite  exceptions 
which  may  be  given  thus  : 

It  does  not  ^'^)  ^  agreement  not  to  carry  on  a  particular  business  may 
apply  to  be  good  though  not  limited  as  to  space,  if  incident  to  a  contract 
of  partner-  ^^  partnership  or  service  in  the  same  business  and  limited  to  the 
slup.o''  duration  of  the  partnership  or  service  (and  to  the  purpose  of 
forthepre-P^QV^^^^g  competition  with  the  firm  or  employer)  (rf),  or  if 
Bervation  necessarily  incident  to  a  contract  by  the  vendor  of  a  business 
secret.  ^^^  ^  divulge  the  means  or  processes  of  that  business  to  any 
person  other  than  the  purchaser. 

General  At  all  events  the  restriction  must  in  the  particular  case  be 

'^■■""f**'^  reasonable,  and  this  is  a  question  not  of  fact  but  of  law.    What 
neBB  ox 

restriction  amounts  of   restriction  have  been  held  reasonable  or  not  for 

*?  P""       the  circumstances  of  different  kinds  of  business  is  best  seen  in 
ticular 

oases.  the  tabular  statement  of  cases  (down  to  1854)  subjoined  to  the 
report  of  Avery  v.  Langford  (e).  It  may  be  convenient  to  add 
the  later  decisions  in  the  same  form. 


{a)  9  Eq.  354-5,  cp.  remarks  in 
AUtopp  V.  Wheatcroft,  15  Eq.  64-5. 

(6)  1  H.  &  N.  189,  26  L.  J.  Ex.  9. 

(c)  WmUU  V.  Dayy  2  M.  &  W.  273. 

(cQ  It  is  perhaps  needless  to  ex- 
press this  qualification,  as  the  terms 
of  the  agreement  itself,  if  not  mani- 
f  e<itly  unreasonable,  would  be  taken 
as  the  measure  of  what  the  parties 
thought  necessary  for  that  purpose. 


{€)  Kay  667.  Note  that  WaUu 
y,  J>ay,  2  M.  &  W.  273,  did  not 
decide  that  a  covenant  unlimited  in 
space  was  enforceable,  but  only  that 
it  did  not  prevent  an  independent 
covenant  to  pay  money  contained  in 
the  same  deed  from  being  enforced: 
it  might  weU  have  been  held  valid, 
however,  as  being  incidental  to  a 
contract  of  service. 
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Restriction  held  Reasonable* 


Name  and  Date  of 
Case, 

1855.  Dmdy  t. 
Hendenon{a\\l 
Ex.  194, 24  L.  J. 
Ex.324. 


1856.  Jon€9  T. 
Lea  (6),  1  H.  & 
N.  189,  26  L.  J. 
Ex.  9. 


1857.  BenweU  t. 
/iM«,  24  Bear. 
Z07. 

1859.  Mumford  v. 
OeCking,  7  C.  B. 
N.  S.  806,  29 
L.  J.  C.  P.  106. 


1862.  Ramu  v. 
Panim9,Z2BeikT. 
828. 

1863.  Clarktonr, 
Edge,  88  Be»v. 
227. 

1869.  CaU  V. 
TourU^  4  Ch. 
654. 


lM9,LeaikerCloik 
Co.y.Lor90iU{c}f 
9  £q.  845. 


1874.  Gravdy  v. 
.SoriMMYi^  18  £q. 
518. 

1875.  Printing  A 
NufMTxcal  Rt- 
giaUring  Co.  t. 
iSompaon,  19  £q. 
462. 


1875.  Mag  v. 
0'i\ra«,  W.  N. 
179. 


Solicitor. 


Mannfactore  or 
Bale  of  alnbbing 
and  roving  firamea 
not  fitted  with 
plaintiff's  patent 
invention. 

Cowkeeper,  milk- 
man,  miUcBeller, 
or  milk  carrier. 

Travelling  inlaoe 
trade  for  any 
honse  other  than 
jdaintiff*fl» 


Horse-hair  mann- 
factnrer. 

Gras  meter  mana- 
betaitr  and  gu 
engineer. 
Covenant  by  pur- 
chaser of  land 
that  vendor 
■honld  have  ex- 
clusive liffht  of 
supplying  beer. 
Manufacture  or 
sale  of  patent 
leather  doth. 


Suigeou. 


Agreement  by 
vendor  of  patent 
to  assign  to  pur- 
chaser all  after- 
acquired  patent 
lights  of  like 
nature. 

Solicitor  (cove- 
nant in  clerk's 
articles). 


Extent  of  Restriction 
In  Time. 


to 

of 
U- 


21  years  from  de- 
termination of 
defendant's 
ployment  as 
naging  clerk 
plaintiff. 

Continuance 
defendant's 
oence  from  plain- 
tiff to  use  and 
sell  the  patented 
invention. 

Continuanceof  de- 
fendant's service 
with  plaintiff  and 
24  months  after. 

Unlimited. 


Unlimited. 

Ten 

Unlimited. 


Unlimited. 


So  long  as  plaintiff 
or  Us  assigns 
should  carry  on 
business. 

Lifetime  of  ven- 
dors. 


Unlimited. 


(a)  Whether  an  agreement  not  to  rttidt  at  a  given 
place  as  well  as  not  to  carry  on  business  be  good,  iiuxtrt. 
(&)  See  last -page, 
(r)  See  p.  313. 


Extent  of  Rastrictkm 

in  Spaoo. 

21    miles     from 


IVbleof 
recent 
eases  (stnoe 
Avery  v. 


parish  of  Tormo-  L^igford.) 
ham,  Torquay. 


England  f      (not 
limited  in  terms). 


Three  miles  from 
Charles  Street, 
Grosvenor  Sq. 

**  Any  part  of  the 
same  ground,'* 
i.t,  the  district 
in  whidi  defend- 
ant was  employed 
as  traveller  for 
plaintiffs. 

200  miles  from 
Birmingham. 

20  miles  from 
Great  Peter  St., 
Westminster. 

Any  public  house 
erected  on  the 
land. 


Europe;  but  to  be 
construed  as  = 
Great  Britain  or 
UnitedKingdom, 
tembU,  see  p.  351. 
Parish  of  Newick 
k  10  miles  round, 
excepting  the 
town  of  Lewes. 

Europe. 


London,  Middle- 
sex and  Essex  ; 
and  unlimited  as 
to  acting  for 
clients  of  plain- 
tiff*s  firm,  or  any 
one  who  had  been 
such  client  during 
the  term  of  the 
articles. 
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Restriction  held  Unreasonable, 


Name  and  Date  of 
Case. 

1872.  AlUopp  V. 
Wheatcroft,  16 
Eq.  69. 


Trade  or  BuaineaB. 


*'ShaU  not  di- 
rectly or  indi- 
rectly sell,  pro> 
care  orders  for 
the  sale,  or  re- 
commend, or  be 
in  any  wise  con- 
cerned or  enga^ped 
in  the  sale  or 
recommendation 
.  .  .  of  any 
Burton  ale,  &c., 
or  of  any  ale,  &c., 
brewed  at  Bnrton 
or  offered  for 
sale  as  such " 
other  than  ale, 
Ac.,  brewed  by 
plaintiffs. 


Extent  of  Restriction 
in  Time. 


During  defend- 
ant's service  with 
plaintiffs  (so  far 
probably  good) 
and  two  years 
after. 


Extent  of  Restriction 
in  SpaooL 

Unlimited. 


Measure-  It  is  now  settled,  after  some  little  uncertainty,  that  distances 
distances,  specified  in  contracts  of  this  kind  are  to  be  measured  as  the  crow 
flies,  i.e»  in  a  straight  line  on  the  map,  neglecting  curvature  and 
inequalities  of  surface.  This  is  only  a  rule  of  construction,  and 
the  parties  may  prescribe  another  measurement  if  they  think  fit^ 
such  as  the  nearest  mode  of  access  (a). 


Contract 
to  serve 
for  life  not 
invalid. 


Contract 
for  ex- 
clusive 
service 
must  be 
mutual 


It  is  clear  law  that  a  co&tract  to  serve  in  a  particular  business 
for  an  indefinite  time,  or  even  for  life,  is  not  void  as  in  restraint 
of  trade  or  on  any  other  ground  of  public  policy  (6).  It  would 
not  be  competent  to  the  parties,  however,  to  attach  servile  inci> 
dents  to  the  contract,  such  as  unlimited  rights  of  personal  con- 
trol and  correction,  or  over  the  servant's  property  (c).  By  the 
French  law  indefinite  contracts  of  service  are  not  allowed  (ri). 
It  is  undisputed  that  an  agreement  by  A.  to  work  for  nobody 
but  B.  in  A.'s  particular  trade,  even  for  a  limited  time,  would 
be  void  in  the  absence  of  a  reciprocal  obligation  upon  R  to 
employ  A.  (c).      But  a  promise  by  B.  to  employ  A.  may  be 


(a)  Movfiet  v.  CoU,  L.  B.  7  Ex. 
70,  in  Ex.  Oh.  8  Ex.  82. 

(ft)  Wdllu  V.  Day,  2  M.  &  W. 
273, 1  Sm.  L.  C.  877-8.  The  hiw 
of  Scotland  is  apparently  the  same 
according  to  the  modem  authorities. 

(c)  See  Hargrave's  argimient  in 
SomiM^HU's  ca.  20  St.  T.  49,  66. 


((2)  Cod.  Civ.  1780:  On  ne  peat 
engager  ses  services  qu*  Ik  temps,  oa 
pour  une  entreprise  d^termin^  :  so 
the  Italian  Code,  1628. 

{e)  See  note  (a),  next  p.  and  cp. 
the  similar  doctrine  as  to  promises 
of  marriage,  ntpro. 
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collected  from  the  whole  tenor  of  the  agreement  between  them, 
and  80  make  the  agreement  good,  without  any  express  words 
to  that  effect  (a). 

D.  Thejiidicial  treatment  of  urUawfid  c^reement$  in  general. 

Thus  far  of  the  varioos  specific  grounds  on  which  agreements  d.  Roles 
are  held  unlawful.     It  remains  for  us  to  give  as  briefly  as  may  ••  *'*.*'?•*' 
be  the  rules  which  govern  our  Courts  in  dealing  with  them,  and  unUwful 
which  are  almost  without  exception  independent  of  the  parti-  •«"«* 
cular  ground  of  illegality.    The  general  principle,  of  course,  is  that  general, 
an  unlawful  agreement  cannot  be  enforced.     But  this  alone  is 
insufficient.     We  still  have  to  settle  more  fully  what  is  meant 
by  an  unlawful  agreement     For  an  agreement  is  the  complex 
result  of  distinct  elements,  and  the  illegality  must  attach  to  one 
or  more  of  those  elements  in  particular.     It  is  material  whether 
it  be  found  in  the  promise,  the  consideration,  or  the  ultimate 
purpose.     Again  there  are  questions  of  evidence  and  procedure 
for  which  auxiliary  rules  are  needed  within  the  bounds  of  purely 
municipal  law.     Moreover  when  the  jurisdictions  within  which 
a  contract  is  made,  is  to  be  performed,  and  is  sued  upon,  do  not 
coincide,  it  has  to  be  ascertained  by  what  local  law  the  validity 
of  the  contract  shall  be  determined  (conflict  of  laws  in  space): 
again  the  law  may  be  changed  between  the  time  of  making  the 
contract  and  the  time  of  performance  (conflict  of  laws  in  time, 
as  it  has  been  called). 

This  general  division  is  a  rough  one,  but  will  serve  to  guido 
the  arrangement  of  the  following  statement. 

Unlawfulness  of  agreement  as  determined  by  particular 

elements. 

1.  A  lawful  promise  made  for  a  lawful  consideration  is  not  i.  inde- 
invalid  only  by  reason  of  an  unlawful  promise  being  made  at  P^<*^* 

pFomiBeBa 

the  same  time  and  for  the  same  consideration.  some  Uw- 

In  Pigofs  case  (h)  it  was  resolved  that  if  some  of  the  cove-  '"^  •'^^ 

..•11  1      J  "o™®  ott" 

nants  of  an  indenture  or  of  the  conditions  indorsed  upon  a  bond  Uwful : 

are  against  law,  and  some  good  and  lawful,  the  covenants  or  con-  ^^  ^^Vi 

ditions  which  are  against  law  are  void  ab  initio  and  the  others  enforoed. 


(a)  PiOinffton  t.  SeoU,  15  M.  &       5  C.  B.  247. 
W.  667.     Cp.  Hartley  v.  Cfummingt,  {b)  11  Co.  Rep.  27  b. 
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stand  good.  Accordingly  "  from  Pigot*8  case,  6  Co.  Rep.  26  (a),  to 
the  latest  authorities  it  has  always  been  held  that  when  there  are 
contained  in  the  same  instrument  distinct  engagements  by  which 
a  party  binds  himself  to  do  certain  acts,  some  of  which  are  legal 
and  some  illegal  at  common  law,  the  performance  of  those  which 
are  legal  may  be  enforced,  though  the  performance  of  those 
which  are  illegal  cannot "  (b). 

It  was  formerly  supposed  that  where  a  deed  is  void  in  part  by 
statute  it  is  void  altogether :  but  this  is  not  so.  ''  Where  you 
cannot  sever  the  illegal  &om  the  legal  part  of  a  covenant,  the 
contract  is  altogether  void ;  but  where  you  can  sever  them, 
whether  the  illegality  be  created  by  statute  or  by  the  common 
law,  you  may  reject  the  bad  part  and  retain  the  good  "  (c). 

2.  Unlaw-      2.  If  any  part  of  the  consideration  for  a  promise  or  set  of 

Bid^ti  n   P^^^^s  ^  unlawful,  the.  whole  agreement  is  void. 

or  part  of       '*  For  it  is  impossible  in  such  case  to  apportion  the  weight  of 

Smay'ldB  ®*^^  P*^  ^^  ^^^  consideration  in  inducing  the  promise  "  (d).  In 
the  whole  other  words,  where  independent  promises  are  in  part  lawful  and 
agreement.  ^  ^^^  unlawful,  those  which  are  lawful  can  be  enforced  ;  but 

where  any  part  of  an  entire  consideration  is  unlawful,  aU  promises 

founded  upon  it  are  void. 

8.  Agree-  3.  When  the  immediate  object  of  an  agreement  is  unlawful 
ment  is        .i  .  •         •  j 

void  whoBe  *^®  agreement  is  void. 

immediate  This  is  an  elementary  proposition,  for  which  it  is  nevertheless 
unJawftd.  rather  difficult  to  find  unexceptionable  words.  We  mean  it  to 
cover  only  those  cases  where  either  the  agreement  could  not  be 
performed  without  doing  some  act  unlawful  in  itself,  or  the  per- 
formance is  in  itself  lawful,  but  on  grounds  of  public  policy  is 
not  allowed  to  be  made  a  matter  of  contract.  The  statement  is 
material  chiefly  for  the  sake  of  the  contrasted  class  of  cases  under 
the  next  rule. 

4.  Where  4.  When  the  immediate  object  or  consideration  of  an  t^reement 
object  not  ^  ^^^  unlawful,  but  the  intention  of  one  or  both  parties  in  mak- 
unlawful,    ing  it  is  unlawful,  then — 

(a)  Sic  in  the  report.    Parts  11,  Iljracomht  Ry,  Co,  L.  R.  3  C.  P. 

12,  and  18  of  Coke's  Reports  form  at  p.  260. 

vol.  6  in  the  edition  of  1826.  \d)   Leake    on    Contracts,    409. 

{h)BankofAtutrcda^'^,BreUlaJt,  Watte  v.  Jones,  1  Bing.  N.  C.  656, 

6  Moo.  P.  C.  152,  201.  662, 

(c)   Per  Willesi  J.   Pickering  v. 
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If  the  unlawful  intention  is  at  the  date  of  the  agreement  com-  nnlawful 
mon  to  both  parties,  or  entertained  by  one  party  to  the  know-  ^  i^^h  "* 
ledge  of  the  other,  the  agreement  is  void.  parties,  or 

If  the  unlawful  intention  of  one  party  is  not  known  to  the  p^^^y 

other  at  the  date  of  the  agreement,  there  is  a  contract  voidable  known  to 

at  the  option  of  the  innocent  party  if  he  discovers  that  intention  ^Jj^^  ^^* 

at  any  time  before  the  contract  is  executed.  agreement 

void  : 

Here  it  is  necessary  to  consider  what  sort  of  connexion  of  the  ^tgntion 
subject-matter  of  the  agreement  with  an  unlawful  plan  or  pur-  of  one  not 
pose  is  enough  to  show  an  imlawful  intention  that  will  vitiate  ^^^^^©8 
the  agreement  itself.     This  is  not  always  easy  to  determine.     In  contract 
the  words  of  the  Supreme  Court  of  the  United  States : —  oSer's  ^  * 

"  Questions  upon  illegal  contracts  have  arisen  very  often  both  option, 
in  England  and  in  this  country ;  and  no  principle  is  better  settled  jjon^t^t^ 
than  that  no  action  can  be  maintained  on  a  contract  the  conside-  unlawful 
ration  of  which  is  either  wicked  in  itself  or  prohibited  by  law.  !^  g^iJ^^ 
How  far  this  principle  is  to  affect  subsequent  or  collateral  con-  cases, 
tracts,  the  direct  and  immediate  consideration  of  which  is  not  im- 
moral or  illegal,  is  a  question  of  considerable  intricacy"  (a) :  or  per- 
haps we  should  rather  say  it  is  a  question  on  which  any  attempt 
to  lay  down  fixed  and  exhaustive  rules  in  detail  must  lead  to  con- 
siderable intricacy :  at  the  date  of  these  remarks  however  (1826) 
the  law  was  much  less  clear  on  specific  points  than  it  is  now. 

We  have  in  the  first  place  a  well  marked  class  of  transactions  Intention 
where  there  is  an  agreement  for  the  transfer  of   property  or   ^^^^ 
possession  for  a  lawful  consideration,  but  for  the  purpose  of  an  purchased 
unlawful  use  being  made  of  it.     All  agreements  incident  to  such  zSa^^fui 
a  transaction  are  void ;   and  it  does  not  matter  whether  the  use. 
unlawful  purpose  is  in  fact  carried  out  or  not  {b).     The  later 
authorities  show  that  the  agreement  is  void,  not  merely  if  the 
unlawful  use  of  the  subject-matter  is  part  of  the  bargain,  but  if 
the  intention  of  the  one  party  so  to  use  it  is  known  to  the  other 
at  the  time  of  the  agreement  (c).     Thus  money  lent  to  be  used 
in  an  unlawful  manner  cannot  be  recovered  (d).     It  is  true  that 


(a)  Armtirongv.  ToUr,  11  Wheat.  (e)  Pearce  v.  Brooks^  L.  R.  I  Ex. 

at  p.  272.  213. 

^6)    Gas  Zdgkt   A    Coke   Co,    ▼.  (d)  Cannan  v.  Bryce^  3  B.  &  Aid. 

Tarner,  5  Biug.  N.  C.  666,  in  Ex.  179. 
Ch.  6  ib,  324. 
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money  lent  to  pay  bets  can  be  recoveied,  bat  that,  as  we  have 
seen,  is  because  there  is  nothing  unlawful  in  either  making  a  bet 
or  paying  it  if  lost,  though  the  payment  cannot  be  enforced.  If 
goods  are  sold  by  a  vendor  who  knows  that  the  purchaser  means 
to  apply  them  to  an  illegal  or  immoral  purpose,  he  cannot  reco- 
ver the  price :  it  is  the  same  of  letting  goods  on  hire  (a).  If  a 
bnilding  is  demised  in  order  to  be  used  in  a  manner  forbidden 
by  a  Building  Act,  the  lessor  cannot  recover  on  any  covenant 
in  the  lease  (b).  And  in  like  manner  if  the  lessee  of  a  house 
which  to  his  knowledge  is  used  by  the  occupiers  for  immoral 
purposes  assigns  the  lease,  knowing  that  the  assignee  means  to 
continue  the  same  use,  he  cannot  recover  on  the  assignee's  cove- 
nant to  indemnify  him  against  the  covenants  of  the  original 
lease  (c).  It  does  not  matter  whether  the  seller  or  lessor  does  or 
does  not  expect  to  be  paid  out  of  the  huita  of  the  illegal  use  of 
the  property  (a). 

Option  An  owner  of  property  who  has  contracted  to  sell  or  let  it,  but 

^^**^.  finds  afterwards  that  the  other  party  means  to  use  it  for  an  un- 
in  the  first  lawful  purpose,  is  entitled  (if  not  bound)  to  rescind  the  con- 
aS^d^Se*^  tract ;  nor  is  he  bound  to  give  his  reason  at  the  time  of  refusing 
oontracton  to  perform  it.  He  may  justify  the  refusal  afterwards  by  show- 
tog^uS  ^^  *^®  unlawful  purpose,  though  he  originally  gave  no  reason  at 
intentioiL   all,  or  even  a  different  reason  (d). 

But  an  But  a  completely  executed  transfer  of  property  or  an  interest 

iraiufer  of  ^  property,  though  made  on  an  unlawful  consideration,  or,  it  is 
poflBemion  conceived,  for  an  unlawful  purpose  known  to  both  parties,  is 
good.  valid  both  at  law  and  in  equity  (e),  and  cannot  afterwards  be  set 

aside.  And  an  innocent  party  who  discovers  the  unlawful  in- 
tention of  the  other  after  possession  has  been  delivered  under 
the  contract  is  not  entitled  to  treat  the  transaction  as  void  and 
resume  possession  (/). 


(a)  Pearce  v.  Brooks,  L.  K.  1  Ex. 

213. 

(6)  Oui  Light  &  Coke  Co,  t. 
Tvmer,  6  Bing.  N.  C.  666,  in  Ex. 
Ch.  6  ih,  324. 

(c)  Smith  V .  WJiiU,  1  Eq.  626. 

(d)  Covmn  v.  MUhoum,  L.  R.  2 
Ex.  280,  see  per  Bramwell,  B.  ad  Jin, 

{$)  Ayertt  v.  Jenkina,  16  Eq.  257. 


(/)  Feret  v.  JliU,  16  C.  B.  207 
28  L.  J.  C.  P.  185,  where  an  in- 
terest in  realty  had  passed ;  bat 
qu.  if  the -lessor  could  not  have  had 
the  lease  set  aside  in  equity.  As  to 
chattels,  eontfXi  per  Martin,  Bw  in 
Pearce  v.  Brook$,  L.  IL  1  Ex.  217  ; 
but  this  seems  unsupported :  see 
L.  R.  4  Q.  B.  811,  816. 
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As  with  contracts  voidable  on  other  grounds,  this  role  applies, 
it  is  conceived,  only  where  an  interest  in  possession  has  been 
given  by  conveyance  or  delivery.  The  vendor  who  had  sold 
goods  so  as  to  pass  the  general  property,  but  without  delivery,  or 
the  lessor  who  had  executed  a  demise  to  take  effect  at  a  future 
day,  might  rescind  the  contract  and  stand  remitted  to  his  origi- 
nal possession  on  learning  the  unlawful  use  of  the  property 
designed  by  the  purchaser  or  lessee. 

On  the  same  principle  an  insurance  on  a  ship  or  goods  is  void  lMa»noe 
if  the  voyage  covered  by  the  insurance  is  to  the  knowledge  of  yoyage 
the  owner  unlawful  (which  may  happen  by  the  omission  of  the  »Ueg»l  to 
statutory  requirements  enacted  for  the  protection  of  seamen  and  of  ownen 
passengers,  as  well  as  in  the  case  of  trading  with  enemies  or  the 
like).     "  Where  the  object  of  an  Act  of  Parliament  is  to  prohibit 
a  voyage,  the  illegality  attaching  to  the  illegal  voyage  attaches 
also  to  the  policy  covering  the  voyage,"  if  the  illegality  be 
known  to  the  assured.     But  acts  of  the  master  or  other  persons 
not  known  to  the  owner  do  not  vitiate  the  policy,  though  they 
may  be  such  as  to  render  the  voyage  illegal  (a). 

An  agreement  may  be  made  void  by  its  connexion  with  an  Agree- 
unlawful  purpose,  though  subsequent  to  the  execution  of  it  TOimected 

with  bat 

To  have  that  effect,  however,  the  connexion  must  be  something  robeeqnent 

more  than  a  mere  conjunction  of  circumstances  into  which  the  lawful 

unlawful  transaction  enters  so  that  without  it  there  would  have  tf"w*c- 

been  no  occasion  for  the  agreement.     It  must  amount  to  a  unity 

of  design  and  purpose  such  that  the  agreement  is  really  part  and  Snbh 

parcel  of  one  entire  unlawful  scheme.     This  is  well  shown  bv  *fi^®®"?5^* 

,  •'  not  Yoid 

some  cases  decided  in  the  Supreme  Court  of  the  United  States,  mdoBs  an 


(a)  WOson  ▼.  Bankm,  L.  R.  1  Q. 
R  163  (Et.  Ch.);  Dudgetm  v. 
Pembroke,  L.  R  9  Q.  B.  681,  586, 
per  Qnain,  J.,  and  anthorities  there 
referred  to.  Cp.  fortiier,  on  the 
general  head  of  agreements  made 
with  an  nnlawfol  purpose,  Hanauer 
▼.  Doane,  12  Wallace  (Snp.  Ct 
U.  a)  342  :  in  SproU  v.  U.  8,  20 
«6.  469,  it  was  held  that  a  bnjer 
of  cotton  from  the  Confederate 
GoTemment,     knowing    that    the 


pnrchase-money  would  be  applied 
m  support  of  the  rebellion,  could 
not  he  recognized  by  the  U.  S. 
courts  as  owner  of  the  cotton : 
diss.  Field,  J.  on  the  grounds 
(which  seem  right)  that  it  was  a 
question  not  of  contract  but  of 
ownership,  and  that  in  deciding  on 
title  to  personal  property  the  de 
facto  government  existing  at  the 
time  and  place  of  the  transaction 
must  be  regarded. 

T 
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integral  and  Spreading  over  a  considerable  time.  They  are  the  more 
l^lawful  "^^^^^  special  notice  as  they  are  unlike  anything  in  our  own 
design.  books.  In  Armstrong  v.  Toler  (a)  the  point,  as  put  by  the  Court 
Sur^me  ^^  *  slightly  simplified  form,  was  this  :  "  A.  during  a  war  con- 
Court,U.S.  trives  a  plan  for  importing  goods  on  his  own  account  from  the 
V  Toler**  ^'^^^^  °^  ^^®  enemy,  and  goods  are  sent  to  B.  by  the  same 
&c.  vessel.     A.  at  the  request  of  B.  becomes  surety  for  the  payment 

of  the  duties  [in  fact  a  commuted  payment  in  lieu  of  confiscation 
of  the  goods  themselves]  which  accrue  on  the  goods  of  B.,  and  is 
compelled  to  pay  them  ;  can  he  maintain  an  action  on  the  pro- 
mise of  B.  to  return  this  money  f "  The  answer  is  that  hie  can, 
for  the  "contract  made  with  the  government  for  the  payment  of 
duties  is  a  substantive  independent  contract  entirely  distinct 
from  the  unlawful  importation."  But  it  would  be  otherwise  if 
the  goods  had  been  imported  on  a  joint  adventure  by  A.  and  B. 
In  AfbBlair  v.  Gihhes  {h)  an  assignment  of  shares  in  a  company 
was  held  good  as  between  the  parties  though  the  company  had 
been  originally  formed  for  the  unlawful  purpose  of  supporting 
the  Mexicans  against  the  Spanish  Government  before  the 
independence  of  Mexico  was  recognized  by  the  United  States. 
In  MUtenberger  v.  Cooke  (c)  the  facts  were  these.  In  1866  a 
collector  of  United  States  revenue  in  Mississippi  took  bills  in 
payment  when  he  ought  to  have  taken  coin,  his  reason  being  that 
the  state  of  the  country  made  it  still  unsafe  to  have  much  coin 
in  hand.  In  account  with  the  government  he  charged  himftftlf 
and  was  charged  with  the  amount  as  if  paid  in  coin.  Then  he 
sued  the  acceptors  on  the  bills,  and  it  was  held  there  was  no  such 
illegality  as  to  prevent  him  from  recovering.  If  the  mode  of 
payment  was  a  breach  of  duty  as  against  the  federal  government, 
it  was  open  to  the  government  alone  to  take  any  objection 
to  it. 
Fisher  V.  We  return  to  our  own  Courts  for  a  case  where  on  the 
^"ex^  Ch  0^^^^  hand  the  close  connexion  with  an  illegal  design  was  esta- 
blished and  the  agreement  held  bad.  In  Fisher  v.  Bridges  {d) 
the  plaintiff  sued  the  defendant  on  a  simple  covenant  to  pay 
money.  The  defence  was  that  the  covenant  was  in  fact 
given  to  secure  payment  of  part  of  the  purchase-money  of 


(a)  11  Wheaton  268,  269.  (<2)  2  £.  &.  B.  118,  22  L.  J.  Q.  B. 

(6)  17  Howard  282.  270 ;  in  Ex.  Ch.  8  E.  ft  B.  642, 

(c)  18  Wallace  421.  28  L.  J.  Q.  B.  276. 
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certain  leasehold  property  assigned  by  the  plaintiff  to  the 
defendant  in  pursuance  of  an  unlawful  agreement  that  the 
land  should  be  resold  by  lottery  contrary  to  the  Statute  (a). 
The  Court  of  Queen's  Bench  held  unanimously  that  the 
covenant  was  good,  as  there  was  nothing  wrong  in  paying 
the  money,  even  if  the  unlawful  purpose  of  the  original  agree- 
ment had  in  fact  been  executed :  and  the  case  was  likened 
to  a  bond  given  in  consideration  of  past  cohabitation.  But  the 
Court  of  Exchequer  Chamber  unanimously  reversed  this  judg- 
ment, holding  that  the  covenant  was  in  substance  part  of  an 
illegal  transaction,  whether  actually  given  in  pursuance  of  the 
first  agreement  or  not.  "  It  is  clear  that  the  covenant  was  given 
for  payment  of  the  purchase-money.  It  springs  from  and  is  a 
creature  of  the  illegal  agreement ;  and  as  the  law  would  not 
enforce  the  original  contract,  so  neither  will  it  aUow  the  parties 
to  enforce  a  security  for  the  purchase-money  which  by  the 
original  bargain  was  tainted  with  illegality."  They  further 
pointed  out  that  the  case  of  a  bond  given  for  past  cohabitation 
was  not  analogous,  inasmuch  as  past  cohabitation  is  not  an  illegal 
consideration  but  no  consideration  at  aU.  But  '*  if  an  agreement 
had  been  made  to  pay  a  sum  of  money  in  consideration  of  future 
cohabitation,  and  after  cohabitation,  the  money  being  impaid,  a 
bond  had  been  given  to  secure  that  money,  that  would  be  the 
same  case  as  this ;  and  such  a  bond  could  not  under  such  cir- 
cumstances be  enforced." 

The  principle  of  this  judgment  has  been  criticized  by  con-  Principle 
siderable  authority  as  "  vague  in  itself  and  dangerous  as  a  ^^  J^  ♦ 
precedent  '*  (fe).  The  actual  decision,  however,  does  not  appear 
to  reqidre  anything  wider  than  this — ^that  where  a  claim  for  the 
payment  of  money  as  on  a  simple  contract  would  be  bad  on  the 
ground  of  illegality,  a  subsequent  security  for  the  same  payment, 
whether  given  in  pursuance  of  the  original  agreement  or  not,  ia 
likewise  not  enforceable  :  or,  more  shortly — 

6.  Any  security  for  the  payment  of  money  under  an  unlawful  J-  Security 
agreement  is  itself  void,  even  if  the  giving  of  the  security  was  ments 
not  part  of  the  original  agreement.  ?^V*' 

To  this  extent  at  least  the  principle  of  Fisher  v.  Bridges 


(a)  12  Geo.  2,  c  28,  s.  1.  (6)  1  Sm.  L.  C.  400. 

Y  2 
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the 

original 
agree- 
ment. 


agreement  has  been  repeatedly  acted  on  (a).  In  Qeere  v.  Mare  (a)  a 
voM  with  P^^^y  ^^  assurance  was  assigned  by  deed  as  a  fuither  security 
for  the  payment  of  a  bill  of  exchange.  The  bill  itself  was 
given  to  secure  a  payment  by  way  of  fraudulent  preference 
to  a  particular  creditor,  and  accepted  not  by  the  debtor  himself 
but  by  a  third  person.  It  was  held,  both  on  principle  and  on 
the  authority  of  Fisher  v.  Bridgea,  that  the  deed  could  not  be 
enforced.  Again  in  Clay  v.  Bay  (a)  two  promissory  notes 
were  secretly  given  by  a  compounding  debtor  to  a  creditor  for 
a  sum  in  excess  of  the  amount  of  the  composition.  Judgment 
was  obtained  in  an  action  on  one  of  these  notes.  In  con- 
sideration of  proceedings  being  stayed  and  the  notes  given 
up  a  third  person  gave  a  guaranty  to  the  creditor  for  the 
amount :  it  was  held  that  on  this  guaranty  no  action  could  be 
maintained. 


6  a.  Bond 
with  un- 
lawful 
condition 
is  wholly 
void. 


6.  Illega- 
lity may 
always  be 
shown  by 
extrinsic 
evidence. 


This  is  a  convenient  place  to  state  a  rule  of  a  more  special 
kind  which  has  already  been  assumed  in  the  discussion  of  various 
instances  of  illegality,  and  the  necessity  of  which  is  obvious : 
namely: — 

5  a.  If  the  condition  of  a  bond  is  unlawful,  the  whole  bond  is 
void  (6). 

Btdea  of  Evidence  and  Procedure  touching  Unlaiqfid 

Agreements, 

6.  Extrinsic  evidence  is  always  admissible  to  show  that  the 
object  or  consideration  of  an  agreement  is  in  fact  illegal. 

This  is  now  an  elementary  rule  both  at  law  (c)  and  in  equity  (cQ. 
Even  a  document  which  for  want  of  a  stamp  would  not  be  avail- 
able to  establish  any  right  is  admissible  to  prove  the  illegal 
nature  of  the  transaction  to  which  it  belongs  (e). 


(a)  QrtBme  v.  Wrougktan,  11  Ex. 
146,  24  L.  J.  Ex.  265  ;  Geere  v. 
JIfare,  2  H.  &  G.  839,  83  L.  J.  Ex. 
60;  Clay  v.  Ray,  17  0.  B.  N.  S.  188. 

(6)  Co.  Lit  206  6,  Shepp.  Touch. 
872  ;  where  it  is  said  that  if  the 
matter  of  the  condition  be  only 
malum  prohibitum^  the  obligation  is 
absolute  (as  if  the  condition  were 
merely  impossible)  :  but  this  dis- 


tinction is  now  clearly  not  law  : 
see  Duvergier  v.  Pdlovs,  10  B.  &  C. 
826. 

(c)  CoUin$    V.    Blanten^   1    Sm. 
L.  C.  869. 

(d)  EeyntU  v.  Sprye,  1  B.  M.  O. 
660,  672,  per  Knight  Bruce,  L.  J. 

(e)  Coppodc  V.  BoweTf  4  M.  &  W 
361. 


mm  •  mm 
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Bat  where  the  immediate  object  of  the  agreement  (in  the 
sense  explained  above)  is  not  unlawful,  we  have  to  bear  in  mind 
a  qualifying  rule  which  has  been  thus  stated : 

6  a.  **  When  it  ia  sought  to  avoid  an  agreement  not  being  in  itself  6  a.  Where 

unlawful  on  the  ground  of  its  being  meant  as  part  of  an  unlawful  pnl»wfal 

scheme  or  to  carry  out  an  unlawful  object,  it  must  be  shown  that  j^iji^J^ 

such  was  the  intention  of  the  parties  at  the  time  of  making  the  it  most  be 

agreement"  (a).  thownto 

have 

existed  at 
The  fact  that  unlawful  means  are  used  in  performing  an  date  of 

agreement  which  is  prima  facie  lawful  and  capable  of  being  ^JT 
lawfully   performed  does  not  of  itself  make  the  agreement  Subee- 
imlawful  (b).    This  or  other  subsequent  conduct  of  the  parties  JolSuct  f 
in  the  matter  of  the  agreement  may  be  evidence,  but  evidence  partiei 
only,  that  a  violation  of  the  law  was  part  of  their  original  ^JJ^J^ 
intention,  and  whether  it  was  so  is  a  pure  question  of  fact  (c).  of  origixud 
The  omission  of  statutory  requisites  in  carrying  on  a  partnership  J^^]^ 
business  is  consistent  with  the  contract  of  partnership  itself 
berug  lawful ;  but  if  it  is  shown  as  a  fact  that  there  was  from 
the  first  a  secret  agreement  to  carry  on  the  business  in  an  illegal 
manner,  the  whole  must  be  taken  as  one  illegal  transaction  (d). 
Again,  it  is  no  answer  to  a  claim  for  an  account  of  partnership 
profits  that  there  was  some  collateral  breach  of  the  law  in  the 
particular  transaction  in  which  they  were  earned  (e).     Where 
a  duly  enrolled  deed  ijiter  vivos  purported  to  create  a  rent-charge 
for  charitable  purposes,  but  the  deed  remained  in  the  grantor's 
keeping,  no  payment  was  made  during  his  lifetime,  nor  was  the 
existence  of  the  deed  communicated  to  the  persons  interested, 
and  the  conduct  of  the  parties  otherwise  showed  an  understand- 
ing that  the  deed  should  not  take  effect  till  after  the  grantor's 
death,  it  was  set  aside  as  an  evasion  of  the  Mortmain  Act  (/). 


(a)  Lord  Jffotoden  y.  8mp9on,  10 
A.  ft  £.  793,  818. 

(6)  A  subaequent  agreement  to 
vary  the  performance  A  a  contract 
in  a  way  that  would  make  it  xm- 
lawfol  is  merely  inoperative,  and 
leaves  the  original  contract  in  force : 
CUy  of  MemphU  v.  Brotm,  20 
Wallace  289. 

(c)  Frater  v.  Mill,  1  McQn.  892. 

(cQ  Amutrang    v.    Armttrongy   8 


M.  ft  K.  45,  64,  i.  c.  nom.  Arm^ 
strong  v.  Lewis,  in  Ex.  Ch.  2  Gr.  ft 
M.  274,  297.  Notwithstanding 
what  is  here  said  as  to  such  in- 
ferenoes  of  fact  being  for  the  jnry, 
the  matter  seems  to  have  been  left 
at  lar)(e  for  the  Court  in  Waugh  v. 
A[<yrri8,  L.  B.  8  Q.  B.  202  (see  next 
paragraph). 

(e)  Sharp  v.  Taylor,  2  Ph.  801. 

(/)  Way  V.  East^  2  Drew.  44. 
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Again,  an  agreement  is  not  unlawful  meiely  because  somothing 
remains  to  be  done  by  one  of  the  parties  in  order  to  make  the 
performance  of  the  agreement  or  of  some  part  of  it  lawful,  such 
as  obtaining  a  licence  from  the  Crown  (a). 

Waugh  r.  In  the  recent  case  of  Waugh  v.  Morrut  (b)  it  was  agreed  by 
Material  charter-party  that  a  ship  then  at  Trouville  should  go  thence 
on  the  ^th  a  cargo  of  hay  to  London,  and  all  cargo  was  to  be  brought 
intention  ^^^  taken  from  the  ship  alongside.  Before  the  date  of  the 
whether  charter-party  an  Order  in  Council  had  been  made  and  published 
know  the  under  the  Contagious  Diseases  (Animals)  Act  1869,  prohibiting 
1*^'  the  landing  of  hay  from  France  in  this  country.     The  parties 

did  not  know  of  this,  and  the  master  learnt  it  for  the  first  time 
on  arriving  in  the  Thames.  In  the  result  the  charterer  took  the 
cargo  from  alongside  the  ship  in  the  river  into  another  vessel 
and  exported  it,  as  he  lawfully  might,  but  after  considerable 
delay.  The  shipowner  sued  him  for  demurrage,  and  he  con- 
tended that  the  contract  was  illegal  (though  it  had  in  fact  been 
lawfully  performed),  as  the  parties  had  intended  it  to  be  per- 
formed by  means  which  at  the  time  of  the  contract  were  un- 
la"wful,  viz,  landing  the  hay  in  the  port  of  London.  The  Court 
however  refused  to  take  this  view.  It  was  true  that  the  plaintiff 
contemplated  and  expected  that  the  hay  would  be  landed,  as 
that  would  be  the  natural  course  of  things.  But  the  landing 
was  no  part  of  the  contract,  and  if  the  plaintiff  had  had 
before  him  the  possibility  of  the  landing  being  forbidden,  he 
would  'probably  have  expected  the  defendant  not  to  break  the 
law ;  as  in  fact  he  did  not,  for  no  attempt  was  made  to  land  the 
goods. 

"  We  quite  agree  that  where  a  contract  is  to  do  a  thing  which 
cannot  be  performed  without  a  violation  of  the  law  it  is  void, 
whether  the  parties  knew  the  law  or  not.  But  we  think  that  in 
order  to  avoid  a  contract  which  can  be  legally  performed  on  the 
ground  that  there  was  an  intention  to  perform  it  in  an  illegal 
manner,  it  is  neoessary  to  shew  that  there  was  the  wicked  intention 
to  break  the  law ;  and  if  this  be  so,  the  knowledge  of  what  the 
law  is  becomes  of  great  importance  "  (c). 


(a)  SewcU  v.  Royal  Exch,  Assurance  in  a  devise. 
Co.  4  Taunt  856  ;  Haines  v.  Busk,  {b)  L.  R.  8  Q.  B.  202. 

6  ib.   821  ;  cp.  Porter*8  ca.     1  Co.  (c)  L.  R.  8  Q.  B.  207-8. 

Bep.  25  Of  the  like  as  to  a  oondition 
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A  still  more  recont  case  in  the  Queen's  Bench  may  also  be 
referred  to  as  illustrating  the  general  rule  that  an  unlawful 
intention  is  not  to  he  presumed.  It  is  not  illegal  for  a  highway 
hoard  to  give  a  licence  to  a  gas  company  to  open  a  highway 
within  the  board's  jurisdiction,  for  it  must  be  taken  to  mean 
that  they  are  to  do  it  so  as  not  to  create  a  nuisance  (a). 

But  on  the  other  hand  where  an  agreement  is  prima  facie  Where 
illegal,  it  lies  on  the  party  seeking  to  enforce  it  to  show  that  the  ^uIm^^ 
intention  was  not  illegal.     It  is  not  enough  to  show  a  mere  nnlAwful, 
possibility  of  the  agreement  being  lawfully  performed  in  par-  ^  show*    • 
ticukr  contingent  events.      "  If  there  be  on  the  face  of  the  mere  poe- 
agreement  an  illegal  intention,  the  burden  lies  on  the  party  who  i^wfuf  wr- 
uses  expressions  prima  facie  importing  an  illegal  purpose  to  show  fonnanco. 
that  the  intention  was  legal "  (h). 

We  now  come  to  the  rule,  which  we  will  first  state  pro-  As  to 
visionally  in  a  general  form,  that  money  or  property  paid  or  tJ^T***^ 
delivered  under  an  unlawful  agreement  cannot  be  recovered  money  or 
back.  P~P^^- 

This  rule  (which  is  subject  to  exceptions  to  be  presently  stated) 
is  the  chief  part,  though  not  quite  the  whole,  of  what  is  meant 
by  the  maxim  In  pari  ddido  potior  est  conditio  defendentis  (c). 
To  some  extent  it  coincides  with  the  more  general  nde  that 
money  voluntarily  paid  with  full  knowledge  of  all  material  facts 
cannot  be  recovered  back.  However  the  principle  proper  to  this 
class  of  cases  is  that  persons  who  have  entered  into  dealings  for- 
bidden by  the  law  must  not  expect  any  assistance  from  the  law, 
save  so  far  as  the  simple  refusal  to  enforce  such  an  agreement  is 
unavoidably  beneficial  to  the  party  sued  upon  it.  As  it  is  some- 
times expressed,  the  Court  is  neutral  between  the  parties.  The 
matter  is  thus  put  by  Lord  Mansfield  : 

^  The  objection,  that  a  contract  is  immoral  or  illegal  as  between  Lord 
plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  Mans- 
the  defendant.    It  is  not  for  his  sake,  however,  that  the  objection  is  ^     ^  ^^' 

{a)  Bdgvfoire  Highway   Board  t.  qnamqnam  etiam  si  mon  sit  perpetna 

Harrow  Chu  Co,  L.  R.  10  Q,  B.  92.  causa    .     .    .    idem  dicendam  est, 

(ft)  Holland  v.  Hotly  1  K  &  Aid.  quia  sUtIm  contra  mores  sit'*    D. 

58,  per  Abbott,  J.    The  same  prin*  45. 1.  de  v.  o.  85  §  1. 
dple  is   expressed    in    a  different  (c)  Cp.  D.  50.  17.  de  reg.  inris, 

form  by  Panlus  :  '*  Item  qiiod  leges  154,  C.  4.  7.  de  oondict.  ob  turpem 

fieri  prohibent,  si  perpetoam  caosam  oansam,  2. 
senratamm  est,  cessat  obligatio  .  .  . 
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planation  ever  allowed,  but  it  is  founded  in  general  principlea  of  policy,  which 
of  the  rule,  the  defendant  has  the  advantage  of  contrary  to  the  real  jostioe  as 
between  him  and  the  plaintiff,  by  accident,  if  I  may  say  so.  The 
principle  of  public  policy  is  this :  ex  dolo  mcUo  non  oriiwr  actio.  No 
Ck)urt  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon 
an  immoral  or  an  illegal  act.  If  from  the  plaintiff's  own  stating  or 
otherwise  the  cause  of  action  appears  to  arise  ex  turpi  cavaay  or  the 
transgression  of  a  positive  law  of  this  country,  there  the  Court  says 
he  has  no  right  to  be  assisted  It  is  upon  that  ground  the  Court 
goes ;  not  for  the  sake  of  the  defendant,  but  because  they  will  not 
lend  their  aid  to  such  a  plaintl£  So  if  tlie  plaintiff  and  defendant 
were  to  change  sides,  and  the  defendant  was  to  bring  his  action 
against  the  plaintiff,  the  latter  would  then  have  the  advantage  of  it ; 
for  where  both  are  equally  in  fault,  potior  est  conditio  defendentis  "  (a). 

Plaintiff         -^^  ^^  ^^'  ^^^  application  of  the  rule  is  whether  the  plaintiff 
can't  •       can  make  out  his  case  otherwise  than  "  through  the  medium  and 

\Sere  hia    ^^  ^^®  ^^  °^  *^  illegal  transaction  to  which  he  was  himself  a 

own  un-      party  "  (b).     It  is  not  confined  to  the  case  of  actual  money 

conduct  is  pay™L©iite,  though  that  is  the  most  common.     Wbeie  the  plaintiff 

part  of  his  had  deposited  the  half  of  a  bank  note  with  the  defendant  by 

own  case.    ^^^  ^|  pledge  to  secure  the  repayment  of  money  due  for  wine 

and  suppers  supplied  by  the  defendant  in  a  brothel  and  disorderly 

house  kept  by  the  defendant  for  the  purpose  of  being  consumed 

there  in  a  debauch,  and  for  money  lent  for  similar  purposes,  it 

was  held  that  the  plaintiff  could  not  recover,  as  it  was  necessaiy 

to  his  case  to  show  the  true  character  of  the  deposit     (This  is 

apparent  by  the  course  of  the  pleadings :  the  declaration  was  on 

a  bailment  of  the  half-note  to  be  re-delivered  on  request,  and  in 

detinue.     Pleas,  in  effect,  that  it  was  deposited  by  way  of  pledge 

to  secure  money  due.     Beplication,  the  immoral  character  of  the 

debt  as  above)  (c).     The  Court  incKned  also  to  think,  but  did 

not  decide,  that  the  plaintiff's  case  must  fail  on  the  more  general 

ground  that  the  delivery  of  the  note  was  an  executed  contract  by 

which  a  special  property  passed,  and  that  such  property  must 

remain  (d). 

The  rule  is  not  even  confined  to  causes  of  action  ex  cotUraciu, 


(a)  Uolman  v.  Johnson,  Cowp.  341,  {d)  Compare  Ex  parte  CaldecoU^  4 

343.  Ch.  T>.  150,  p.  291  above ;  Beglne  v. 

(6)  Taijlor  v.  Chester,  L.  R.  4  Q.  B.  Phosphate  Sewage  Co.  L.  R.  10  Q.  B. 

309,  314.  491,  500,  affd.  in  C.  A.  1  Q.  B.  D. 

(c)  L.  R  4  Q.  B.  at  p.  312.  679. 
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An  action  in  tort  cannot  be  maintained  when  the  cause  of 
action  springs  from  an  illegal  transaction  to  which  the  plaintiff 
was  a  party,  and  that  transaction  is  a  necessary  part  of  his 
case  (a). 

Independently  of  the  special  grounds  of  this  rule,  a  completely 
executed  transfer  of  property,  though  originally  made  upon  an 
unlawful  consideration  or  in  pursuance  of  an  unlawful  agreement, 
is  afterwards  valid  and  irrevocable  both  at  law  and  in  eqidty  (b). 

The  rule  is  not  applicable  in  the  following  classes  of  cases, 
most  of  which  however  cannot  properly  be  called  exceptions. 

An  agent  is  not  discharged  from  accounting  to  his  principal  Daty  of 
by  reason  of  past  unlawful  acts  or  intentions  of  the  principal  H^^  ""d 
collateral  to  the  matter  of  the  agency.     If  A.  pays  money  to  B.  aooonnt  to 
for  the  use  of  C,  B.  cannot  justify  a  refusal  to  pay  over  to  C.  prfn^I*l» 
by  showing  that  it  was  paid  under  an  unlawful  agreement  between  standing 
A.  and  C.  (c).     Again,  if  A.  and  B.  make  bets  at  a  horse-race  iS^^^J^ 
on  a  joint  account  and  B.  receives  the  winnings,  A.  can  recover 
lus  shaie  of  the  money  or  sue  on  a  bill  given  to  him  by  B.  for 
it :  here  however  there  is  nothing  illegal  in  any  part  of  the 
business  {d).     In  like  manner  the  right  to  an  account  of  partner- 
ship profits  is  not  lost  by  the  particular  transaction  in  which 
they  were  earned  having  involved  a  breach  of  the  law  (e).     Nor 
can  a  trustee  of  property  refuse  to  account  to  his  ce^ui  que 
trust  on  grounds  of  this  kind :  a  trust  was  enforced  where  the 
persons  interested  were  the  members  of  an  unincorporated  trading 
association,  though  it  was  doubtful  whether  the  association  itself 
was  not  ill^al  {f).     So,  if  A.  with  B.'s  consent  effects  a  policy 
for  his  own  benefit  on  the  life  and  in  the  name  of  B.,  having 
himself  no  insurable  interest,  the  policy  and  the  value  of  it 
belong,  as  between  them,  to  A.  (g).    If  a  man  entrusts  another 


(a)  FifHK  Y.  NichoUt,  2  G.  R  601, 
513. 

(6)  Ayent  v.  JenkitiM,  16  Eq.  275. 
Cp.  dPCallan  v.  Mortimer  (Ex.  Ch.) 
9  M.  ft  W.  686. 

(c)  Tenant  v.  EUiott,  1  B.  &  P.  8. 

{d)  Johnaon  v.  Lansley,  12  C.  B. 
468.  And  where  B.  naes  moneys  of 
hJB  own  and  A.'8  in  betting,  on  the 
terms  of  dividing  winnings  in  certain 
proportions,  A.  can  sue  B.  on  a 
cheque  avea  for  his  share  of  win- 
nings :  Beeston  v.  Beaton,  1  Ex.  D. 


18.  Cp.  and  dist  ffiggimon  v.  Simp' 
«m,  2  C.  P.  D.  76,  where  the  trans- 
action in  question  was  held  to  be  in 
substance  a  mere  wager. 

{e)  Sharp  v.  TayUyr,  2  Ph.  801. 
Of  course  it  is  not  so  where  the 
main  object  of  the  partnership  is 
unlawful.    See  Lindley,  1.  203-212. 

(/)  Sheppard  v.  Oxer\ford,  1  SI.  & 
J.  491. 

ig)  Worthingtan  v.  Curtu,  1  Ch. 
D.  419. 
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as  his.  agent  with  money  to  be  paid  for  an  unlawful  purpose,  he 
may  recover  it  at  any  time  before  it  is  actually  so  paid ;  or  even 
if  the  agent  does  pay  it  after  having  been  warned  not  to  do 
so  (a) ;  the  reason  of  this,  clearly  put  in  one  of  the  earlier 
cases  {b)y  is  that  whether  the  intended  payment  be  lawful  or  not 
an  authority  may  always  be  countermanded  as  between  the 
principal  and  agent  so  long  as  it  is  not  executed  (c).  It  is  the 
same  where  the  agent  is  authorized  to  apply  in  an  unlawful 
manner  any  part  of  the  moneys  to  be  received  by  him  on  account 
of  the  principal ;  he  must  account  for  so  much  of  that  part  as 
he  has  not  actually  paid  over  (c).  The  language  of  the  statute 
8  &  9  Vict.  c.  109,  s.  18,  which  says  that  no  money  can  be 
recovered  "  which  shall  have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  upon  which  any  wager  shall  have  been 
made  "  does  not  prevent  either  party  from  repudiating  the  wager 
at  any  time  either  before  or  after  the  event  and  before  the  money 
IB  actually  paid  over  and  recovering  his  own  deposit  from  the 
stakeholder  (d). 
Money  Where  money  has  been  paid  under  an  unlawful  agreement,  but 

t^^hlck    ^^*^^g  ®^  ^^^®  ^  performance  of   it,  the  money  may   be 
where     '  recovered  back.     But  in  the  decision  which  establishes  this 
agreemeDt  exception  it  is  intimated  that  it  probably  would  not  be  allowed 
cated.        if  the  agreement  were  actually  criminal  or  immoral  (e).     "IS 
money  is  paid  or  goods  delivered  for  an  illegal  purpose,   the 
person  who  has  so  paid  the  money  or  delivered  the  goods  may 
recover  them  back  before  the  illegal  purpose  is  carried  out ;  but 
if  he  waits  till  the  illegal  purpose  is  carried  out,  or  if  he  seeks 
to  enforce  the  illegal  transaction,  in  neither  case  can  he  maintain 
an  action  **  (/).     And  the  action  cannot  be  maintained  by  a 
party  who  has  not  given  previous  notice  that  he  repudiates 
the  agreement  and  claims  his  money  back  (g).     In  Taylor  v. 
Bowers  {/)  A.  had  delivered  goods  to  B.  under  a  fictitious 
assignment  for  the  purpose  of  defrauding  A.'s  creditors.     B. 
executed  a  bill  of  sale  of  the  goods  to  C,  who  was  privy  to 

(a)  Hattdow  v.  Jatleton^  8  K  &  G.  are  oolleoted  and  oonsidared. 

231,226.  (0)    Tafffmdtn  v.  BaiidaO^  2  B. 

(6)  Taylor  v.  Lendty,  9  East  49.  &  P.  467. 

(c)  SoM  V.  SkLen,  5  H.  4t  N.  925,  (/)  Per  Melliah,  L.  J.  TVxyfor  y. 

29  L.  J.  Ex.  438.  Bwoen,  1  Q.  R  D.  291,  300. 

((2)  DiggU  v.  Hyfgi,  (G.  A.)  2  Ex.  {3)  PalyaH  v.  LeckU,  6  M.  ft  S. 

D.  422 ;  Haavpdm  ▼.   Wahh,  1  Q.  290. 
B.  D.  189,  where  former  authorities 
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the  scheme,  without  A.'s  assent.  It  was  held  that  A.  might  re- 
pudiate the  whole  transaction  and  demand  the  return  of  the  goods 
from  C.  In  Symes  v.  Hughes  (a),  a  case  somewhat  of  the  same 
kind,  the  plaintiff  had  assigned  certain  leasehold  property  to  a 
trustee  with  the  intention  of  defeating  his  creditors ;  afterwards 
under  an  arrangement  with  his  creditors  he  sued  for  the  recovery 
of  the  property,  having  undertaken  to  pay  them  a  composition 
in  case  of  success.  The  Court  held  that,  as  the  illegal  purpose 
had  not  been  executed,  he  was  entitled  to  a  reconveyance.  It 
will  be  observed  however  that  the  plaintiff  was  in  effect  suing 
as  a  trustee  for  his  creditors,  so  that  the  real  question  was  whether 
the  fraud  upon  the  creditors  should  be  continued  againstthe  better 
mind  of  the  debtor  himself.  The  cases  above  mentioned  as 
to  recovering  money  from  agents  or  stakeholders  are  also  put 
partly  on  this  ground,  which  however  does  not  seem  necessary 
to  them  {b). 


In  certain  cases  the  parties  are  said  not  to  be  in  pari  ddtcio,  PutieBiiot 
namely  wher«  the  unlawful  agreement  and  the  payment  take  ^?^ 
place  under  circumstances   practically  amoimting  to  coercion.  PurcfaiuM 
The  chief  instances  of  this  kind  in  courts  of  law  have  been  j?^^" 
payments  made  by  a  debtor  by  way  of  fraudulent  preference  to  awent  to 
purchase  a  particular  creditor's  assent  to  his  discharge  in  bank-  ^P^ 
ruptcy  or  to  a  composition.     The  leading  case  is  now  Atkinson 
V.  Denby  (e).      There  the  defendant,   one  of  the  plaintiff's 
creditors,  refused  to  accept  the  composition  unless  he  had  some- 
thing more,  and  the  plaintiff  paid  him  50/.  before  he  executed 
the  composition  deed.     It  was  held  that  this  money  could  be 
recovered  back.     ''It  is  true"  said  the  Court  of  Exchequer 
Chamber  ''that  both  are  in  delicto,  because  the  act  is  a  fraud 
upon  the  other  creditors,  but  it  is  not  par  delictum,  because  the 
one  has  the  power  to  dictate,  the  other  no  alternative  but  to 
submit.''     On  the  same  ground  money  paid  for  compounding  a 


(a)  9  Eq.  475. 

(6)  ffastdow  T.  Jaekfon,  8  B.  &0. 
221.  Mearing  v.  HeUtnga,  14  M.  & 
W.  711,  where  that  case  was  doubted, 
decides  only  this  :  A  man  cannot  sue 
a  stakeholder  for  the  whole  of  the 
sweepstakes  he  has  won  in  a  lottery, 
and  then  reply  to  the  objection  of 
illegality  that  if  the  whole  thing  is 


illegal  he  xntiBt  at  all  events  recover 
his  own  stake.  AUegans  oontraria 
non  est  audiendns. 

(c)  6  H.  &  N.  778,  80  L.  J.  Ex. 
861,  in  Ex.  Ch.  7  H.  &  N.  984,  81 
L.  J.  Ex.  362:   the  chief   earlier 
ones  are  SmUh  y.  Bromley ^  2  Dou^. 
695,  SinUk  V.  Oa^,  6  M.  ft  S.  1 60. 
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penal  action  contrary  to  the  statute  of  Elizabeth  may  be  recovered 
back  (a).  But  where  a  bill  is  given  by  way  of  fraudulent 
preference  to  purchase  a  creditor's  assent  to  a  composition,  and 
after  the  composition  the  debtor  chooses  to  pay  the  amount 
of  the  bill,  this  is  a  voluntary  payment  which  cannot  be 
recovered  (ft). 

Like  In  equity  the  application  of  this  doctrine  has  been  the  same 

^^P^*™?®  in  substance,  though  more  varied  in  its  circumstances.  Courts 
of  Equity  do  not  as  a  rule  order  the  return  of  money  or  set 
aside  instruments  when  the  parties  axe  in  pari  delicto ;  but  they 
will  do  so  in  the  cases  thus  described  by  Knight  Bruce,  L.  J. : 
"  Where  the  parties  to  a  contract  against  public  policy  or  ill^^ 
are  not  in  pari  delicto  (and  they  are  not  always  so)  and  where 
public  policy  is  considered  as  advanced  by  allowing  either,  or  at 
least  the  more  excusable  of  the  two,  to  sue  for  relief  against  the 
transaction,  relief  is  given  to  him,  as  we  know  from  various 
authorities,  of  which  Osborne  v.  Williams  [see  below]  is  one  "  (c). 

Special  On  this  principle  relief  was  given  and  an  account  decreed  in 

groimdB  of  Osborne  v.  Williams  (tZ),  where  the  unlawful  sale  of  the  profits 
of  an  office  was  made  by  a  son  to  his  father  after  the  son  had 
obtained  the  office  in  succession  to  his  father  and  upon  his  re- 
commendation, so  that  he  was  wholly  under  his  father's  control 
in  the  matter.  In  ReyneU  v.  8prye  {e)  an  agreement  bad 
for  champerty  was  set  aside  at  the  suit  of  the  party  who  had 
been  induced  to  enter  into  it  by  the  other^s  false  representations 
that  it  was  a  usual  and  proper  course  among  men  of  business  to 
advance  costs  and  manage  litigation  on  the  terms  of  taking  all  the 
risk  and  shanng  the  property  recovered.  And  in  a  later  case  a 
mortgage  to  secure  a  loan  of  money  which  in  fact  was  lent  upon 
an  immoral  consideration  was  set  aside  at  the  suit  of  the  borrower 
on  the  ground  that  the  interest  of  others  besides  parties  to  the 
corrupt  bargain  was  involved  (/).  A  wider  exception  is  made, 
as  we  have  seen  above,  in  the  case  of  agreements  of  which  the 
consideration  is  future  illicit  cohabitation  between  the  parties. 
The  treatment  of  this  kind  of  agreements  is  altogether  somewhat 

(a)  WiUiatM  v.  Jffedky, 8  East  378.  (d)  IS  Ves.  879. 

(6)   Wilaon  v.  Ray,  10  A.  &  E.  82.  {e)  1  D.  M.  G.  660,  679. 

(c)  Reyndl  ▼.  Sp^fe,  1  D.  M.  G.  (/)  W.  ▼.  B.  82  Bmv.  574. 
660,  679. 
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anomalous  and  ill-defined,  and  may  be  considered  open  to  review 
by  a  Court  of  Appeal  should  occasion  arise.  Apart  from  this  par- 
ticular question,  there  seems  to  be  no  reason  (at  all  events  since 
the  Judicature  Acts)  why  the  analogy  of  the  cases  in  equity 
where  agreements  have  been  set  aside  should  not  apply  to  the 
legal  right  of  recovering  back  money  paid.  If  this  be  correct, 
the  rule  and  its  qualifications  will  be  to  this  effect : 

7.  Money  paid  or  property  delivered  under  an  unlawful  agree-  statement 
ment  cannot  be  recovered  back,  nor  the  agreement  set  aside  at  *^.  * 
the  suit  of  either  party —  lified. 

unless  nothing  has  been  done  in  the  execution  of  the  unlaw- 
ful purpose  beyond  the  payment  or  delivery  itself  (and  the 
agreement  is  not  positively  criminal  or  immoral  1)  ; 

or  unless  the  agreement  was  made  under  such  circumstances 
as  between  the  parties  that  if  otherwise  lawful  it  would  be  void- 
able in  equity  at  the  option  of  the  party  seeking  relief  (a) ;. 

or,  in  the  case  of  an  action  to  set  aside  the  agreement,  unless 
in  the  judgment  of  the  Court  the  interests  of  third  persons 
require  that  it  should  be  set  aside. 

8.  Where  a  difference  of  local  laws  is  in  question,  the  law-  8.  Confliot 
fulness  of  a  contract  is  to  be  determined  by  the  law  governing  L^q^"  "* 
the  substance  of  the  contract  (that  is,  according  to  the  prevailing  ttx  loci 
opinion,  the  law  of  the  place  where  it  is  to  be  performed,  if  any  prevaiU*: 
particular  place  of  performance  i3  expressed  by  the  contract  or 
implied  in  its  nature,  or  otherwise  the  law  of  the  place  where 

the  contract  is  made). 

Exception  1. — ^An  agreement  entered  into  by  a  citizen  in  vio-  nnlew 
lation  of  a  prohibitoiy  law  of  his  own  state  cannot  in  any  case  \^y  prohi- 

be  enforced  in  any  court  of  that  state.  bitor^ 

nnmidpal 
law  of  the 
Exception  2. — An  agreement  contrary  to  common  principles  of  fomm : 

justice  or  morality,  or  to  the  interests  of  the  state,  cannot  in  any  ^  '"^«» 

case  be  enforced.  ment  is 

oontraiyto 

What  we  here  have  to  do  with  is  in  truth  a  fragment  of  a  justice  or 

>.  mterests 

of  the 
State, 
(a)  This  form  of  ezpreasion  is  not      rities,  but   is  submitted  as  fairly 
positiyely  warranted  by  the  antho-      representing  the  result 


334 


CHAP.   VL    UNLAWFUL   AGBXEMENT8. 


mncii  larger  subject,  namely  the  consideration  of  the  local  law 
goyeming  obligations  in  general  (a). 

Aatothe  The  main  proposition  is  well  established,  and  it  would  be 
tiML  ^^^^  idle  to  attempt  in  this  place  any  abridgment  or  re-statement  of 
what  is  said  upon  it  by  the  writers  on  Private  International 
Law  to  whose  works  the  reader  is  referred  in  the  last  note. 
The  first  exception  is  a  simple  one.  The  municipal  laws  of  a 
particular  state,  especially  laws  of  a  prohibitory  kind,  are  as  a 
rule  directed  only  to  things  done  within  its  jurisdiction.  But  a 
particular  law  may  positively  forbid  the  subjects  of  the  slate  to 
undertake  some  particular  class  of  transactions  in  any  part  of 
the  world  :  and  where  such  a  law  exists,  the  courts  of  that  state 
must  give  effect  to  it.  A  foreigner  cannot  sue  in  an  English 
court  on  a  contract  made  with  a  British  subject,  and  itself  law- 
ful at  the  place  where  it  was  made,  if  it  is  such  that  British 
subjects  are  forbidden  by  Act  of  Parliament  to  make  it 
anywhere  (b).  It  may  be  doubted  whether  such  a  contract 
would  be  recognized  even  by  the  courts  of  the  state  where 
it  was  made,  unless  the  prohibition  were  of  so  hostile  or  restric- 
tive a  character  as  between  the  two  states  (e,g,  if  the  rulers  of  a 
people  skilled  in  a  particular  industry  should  forbid  them  to 
exercise  or  teach  that  industry  abroad)  as  not  to  fall  within  the 
ordinary  principles  of  comity.  The  authorities  already  cited 
(p.  257  above)  as  to  marriages  within  the  prohibited  degrees 
contracted  abroad  by  British  subjects  may  also  be  usefully  con- 
sulted as  illustrating  this  topic. 

Ab  to  the       The  second  exception  is  by  no  means  free  from  difficulties 

■®^^^.       touching  its  real  meaning  and  extent  (c).     There  is  no  doubt 
exception.  °  °  ^  ' 

that  an  agreement  will  not  necessarily,  though  it  will  generally, 
be  enforced  if  lawful  according  to  its  proper  local  law.  The 
reasons  for  which  the  court  may  nevertheless  refuse  to  enforce 
it  have  been  variously  expressed.     We  read  that  agreements 


(a)  For  the  treatment  of  it  in 
this  connexion,  see  Savigny,  Syst.  8. 
269-278  (§  874  O.) ;  WestUke  on 
Private  Intern.  Law,  176,  180 ; 
Story,  Conflict  of  Laws,  §§  243  sqq. 
258  sqq. ;  Wharton,  §§  482-497. 

(6)  Santoi  v.  JUfd^e,  in  Ex.  Ch. 
8  C.  B.  N.  S.  at  p.  874,  29  L.  J.  G. 


P.  at  p.  850,  per  Blackbnni,  J. 

(c)  "Whether  an  action  can  be 
supported  in  England  on  a  contract 
which  is  void  by  the  law  of  England, 
but  valid  by  the  law  of  the  ooontiy 
where  the  matter  is  transacted,  is  a 
great  qnestion'':  per  Wibnot,  J. 
XoUnnn  v.  Bland,  2  Bur.  1083. 
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must  be  held  void  apart  from  any  question  of  local  law  if  they 
are  "  in  their  own  nature  founded  in  moral  turpitude  and 
are  inconsistent  with  the  good  order  and  solid  interests  of 
society  "  (a) ;  or  if  they  are  **  contrary  to  the  law  of  nature  or 
hurtful  to  the  purity  of  morals  " ;  that  "  no  state  can  be  justified 
in  directing  its  tribunals  to  enforce  obligations  whi^h  it  holds  to 
be  founded  m  wrong "  (6).  Sometimes  it  is  said  in  still  more 
general  terms  that  an  agreement  must  be  lawful  by  the  law  of 
the  country  where  it  is  sued  upon  :  but  this  form  of  statement 
at  any  rate  may  be  dismissed  as  too  wide. 

It  may  be  taken  for  granted  that  the  courts  of  a  civilized  Tranaac- 
state  cannot  give  effect  to  rights  alleged  to  be  valid  by  some  ^^^^^  ^^  ' 
local  law,  but  arising  from  a  transaction  plainly  repugnant  to  common 
the  jus  gentium  in  its  proper  sense — the  principles  of  law  and  STd^Sd 
morality  common  to  civilized  nations.     In  other  words,  a  local  natioiia,  or 
law  cannot  be  recognized,  though  otherwise  it  would  be  the  |^  whoUj^"^ 
proper  law  to  look  to,  if  it  is  in  derogation  of  all  civilized  laws,  foreign 
This  indeed  seems  a  fundamental  assumption  in  the  administra-  Uainlj  ^ 
tion  of  justice,  in  whatever  forum  and  by  whatever  procedure,  wUtionB, 
rather  than  a  specific  proposition  of  either  municipal  or  inter-  oogjdzed. 
national  law.     Likewise  it  is  clear  that  no  court  can  be  bound 
to  enforce  rights  arising    under   a  system  of   law  so  different 
from  its   own,  and  so  unlike  anything  it  is  accustomed  to, 
that  not  only  its  administrative  means,  but  the  legal  conceptions 
which  are  the  foundation  of  its  procedure,  and  its  legal  habit  of 
mind  (c),  so  to  speak,  are  wholly  unfitted  to  deal  with  them. 
For  this  reason  the  English  Divorce  Court  cannot  entertain  a 
suit  founded  on  a  Mormon  marriage.     Apart  from  the  question 
whether  such   marriages  would  be  regarded  by  our  courts  as 
immoral  jure  gentium  (c2),  the  matrimonial  law  of  England  is 
wholly  inapplicable  to  polygamy,  and  the  attempt  to  apply  it 
would  lead  to  manifest  absurdities  (a).     Practically  these  diffi- 


re- 


(a)  Story,  §  26S. 

(6)  WestlAke,  180. 

(c)  In  German  one  might  speak 
without  any  BtrangeneeB  of  the 
BeehtsbewuBtUein  of  the  Cooit. 

{d)  A  conclusion  which  would  not 
imply  any  offence  to  the  Qneen's 
Mahometan  subjects,  or  be  incon- 
sistent with  our  administration  of 


natiye  law  in  British  India.  The 
immemorial  institutions  d  Eastern 
races  are  obviously  on  a  different 
footing  altogether  from  the  fantastic 
and  retrograde  deyioee  of  a  de- 
generate fraction  in  the  West 

(e)  Hyde  v.  Hyde  4b  Woodmantee, 
L.  B.  1  P.  &  D.  130. 
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culties  can  hardly  arise  except  as  to  rights  derived  from  family 
relations.  One  can  hardly  imagine  them  in  the  proper  region  of 
contracts. 


Contract 
for  sale  of 
alavee 


Bntoppo-  Again,  there  are  sundry  judicial  observations  to  be  found 
municipal  which  go  to  the  further  extent  of  saying  that  no  court  will 
principles  enforce  anything  contrary  to  the  particular  vievra  of  justice 
enough.  morality  or  policy  whereon  its  own  municipal  jurisprudence  is 
founded.  And  this  doctrine  is  supported  by  the  unhesitating 
acceptance  of  text-writers,  which  in  this  department  of  law 
must  needs  count  for  more  than  in  any  other,  owing  to  its 
comparative  poverty  in  decisive  authorities  (a).  But  a  test 
question  on  this  doctrine  is  to  be  found  in  the  treatment  of 
rights  arising  out  of  slavery  by  the  courts  of  a  free  country : 
enforced  in  and  for  England  at  least  the  decision  of  the  Exchequer  Chamber 
niidffe.^'  ^  Santos  V.  Ulidge  (h)  has  given  such  an  answer  to  it  as  makes 
the  prevailing  opinion  of  the  books  untenable.  Slavery  is  as 
repugnant  to  the  principles  of  English  law  as  anything  can  well 
be  which  is  so  far  admitted  by  any  other  civilized  system  that 
any  serious  question  of  the  conflict  of  laws  can  arise  upon  it. 
There  is  no  doubt  that  neither  the  stcUus  of  slavery  nor  any 
personal  right  of  the  master  or  duty  of  the  slave  incident  thereto 
can  exist  in  England  (c),  or  within  the  protection  of  English 
law  (d).  But  it  long  remained  uncertain  how  an  English  court 
would  deal  with  a  contract  concerning  slaves  which  was  lawful 
in  the  country  where  it  was  made  and  to  be  performed.  Passing 
over  earlier  and  indecisive  authorities  (e),  we  find  Lord  Mansfield 
assuming  that  a  contract  for  the  sale  of  a  slave  may  be  good 
here  (/).  On  the  other  hand  Best,  J.  thought  no  action  "founded 
upon  a  right  arising  out  of  slavery "  would  be  maintainable  in 
the  municipal  courts  of  this  country  (g).     But  in  Santos  v. 


(a)  See  the  books  above  referred 
to,  p.  884,  n.  (a),  and  Chitty  on  Con- 
tracts, Ch.  4,  inii. 

(6)  8  C.  B.  N.  S.  861,  29  L.  J. 
C.  P.  848,  revg.  s.  c.  in  oonrt  below, 
6  C.  B.  N.  S.  841,  28  L.  J.  C.  P. 
817.  Very  strangely  there  is  no 
mention  of  the  case  either  in 
Wharton's  Conflict  of  Laws  or  in 
the  last  edition  of  Story. 

(c)  SommeneW$  ca.  20  St.  T.  1. 

(d)  Viz,  on  board  an  English  ship 


of  war  on  the  high  seas  or  in  hostile 
occupation  of  tenitorial  waters, 
Porhei  V.  Cochrane^  2  B.  &  C.  448. 

{e)  They  are  collected  in  Har- 
grave's  argument  in  Sommenei^s 
case. 

(/)  20  St.  T.  79. 

Ig)  Forbes  v.  Cochrane,  2  K  &  C. 
at  p.  468.  To  same  effect  Stoxy 
§  259  (in  spite  of  American  autho- 
rity bsing  adverse),  Kpptoved  by 
WesUake,  188. 
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Ulldije  (a)  a  Brazilian  sued  an  English  finn  trading  in  Brazil 
for  the  non-deliveiy  of  slaves  under  a  contract  for  the  sale  of 
them  in  that  country,  which  was  valid  hy  Brazilian  law.  Both 
in  the  C.  P.  and  in  the  Ex.  Ch.  the  only  question  discussed  was 
whether  the  sale  was  or  was  not  under  the  circumstances  made 
illegal  hy  the  operation  of  the  statutes  against  slave  trading : 
and  in  the  result  the  Ex.  Ch.  held  that  it  was  not.  It  was  not 
even  contended  that  at  common  law  the  Court  must  regard  a 
contract  for  the  sale  of  slaves  as  so  repugnant  to  English  prin- 
ciples of  justice  that,  wherever  made,  it  could  not  he  enforced  in 
England.  Nor  can  it  he  suggested  that  the  point  was  overlooked, 
for  it  appears  to  have  heen  marked  for  argument :  perhaps  it  is 
a  matter  for  regret  that  it  was  not  insisted  upon,  and  an  express 
decision  ohtained  upon  it :  hut  as  it  is,  it  now  seems  impossihle  to 
say  that  purely  municipal  views  of  right  and  wrong  can  prevail 
against  the  recognition  of  a  foreign  law.  Moreover,  apart  from 
this  decision,  the  cases  in  which  the  dicta  relied  upon  for  the 
wider  doctrine  have  occurred  have  in  fact  heen  almost  always 
determined  on  considerations  of  local  law,  and  in  particular  of 
the  law  of  the  place  where  the  contract  was  to  he  performed. 

Thus  in  Robinaon  v.  Bland  (b)  the  plaintiff  sued  (1)  upon  a  Eariier 
hill  of  exchange  drawn  upon  England  to  secure  money  won  at  **"^^  ^ 
play  in  France  :  (2)  for  money  won  at  play  in  France  :  (3)  for  with 
money  lent  for  play  at  the  same  time  and  place.     As  to  the  J^'jT^^® 
hill,  it  was  held  to  he  an  English  hill;  for  the  contract  was  to  he  genenJ 
performed  by  payment  in  England,  and  therefore  to  be  governed  ^<^<'*"^®« 
by  English  law.     For  the  money  won,  it  could  not  have  been 
recovered  in  a  French  Court  of  justice  (c),  and  so  quacunque 
via  could  not  be  sued  for  here ;  but  as  to  the  money  lent,  the 
loan  was   lawful   in   France   and  therefore    recoverable   here. 
Wilmot,  J.  said  that  an  action  could  be  maintained  in  some 
countries  by  a  courtesan  for  the  price  of  her  prostitution,  but 
certainly  would  not  be  allowed  in  England,  though  the  cause  of 
action  arose  in  one  of  those  countries.     Probably  no  such  local 
law  now  exists.     But  if  it  did,  and  if  it  were  attempted  to 

(a)  See  note  (&)  page  336.  the  Court  would  in  any  case  have 

(6)  2  Burr.  1077.  declined  to  take  notice  of  on  ex* 

(c)  Nor,  under  the  circumstances,  traordinary  and  extra-legal    juris* 

in  iha  marshal's  court  of  honour  diction  of  that  sort. 

which  then  existed ;  but  it  seems 
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enforce  it  in  our  courts,  we  could  appeal,  not  to  our  own  miinici- 
cipal  notions  of  morality,  but  to  the  Roman  law  as  expressing 
the  common  and  continuous  understanding  of  civilized  nations. 
Such  a  bargain  is  immoral  Jz^re  gentium. 

In  Quarriei'  v.  (hldwi  (a)  it  was  held  that  money  lent  by  one 
English  subject  to  another  for  gaming  in  a  foreign  country  where 
such  gaming  was  not  unlawful  might  be  recovered  in  England. 
This,  as  well  as  the  foregoing  case,  is  not  inconsistent  with  the 
rule  that  the  law  of  the  place  of  performance  is  to  be  followed. 
It  must -be  taken,  no  doubt,  that  the  parties  contemplated  pay- 
ment in  England.  Then,  what  says  the  law  of  England  %  Money 
lent  for  an  unlawful  use  cannot  be  recovered.  Then,  was  this 
money  lent  for  an  unlawful  use  %  '^That  must  be  determined  by 
the  law  existing  at  the  time  and  place  at  which  the  money  was 
to  be  used  in  play.  That  law  not  being  shown  to  prohibit  such 
a  use  of  it,  there  was  no  unlawful  purpose  in  the  loan,  and  there 
was  a  good  cause  of  action,  not  merelj'  by  the  local  law  (which 
in  fact  was  not  before  the  Court)  (ft),  but  by  the  law  of  England. 
These  cases  do  show,  however,  that  the  English  law  against 
gaming  is  not  considered  to  be  founded  on  such  high  and  general 
principles  of  morality  that  it  is  to  override  all  foreign  laws,  or 
that  an  English  court  is  to  presume  gaming  to  be  unlawful  by  a 
foreign  law  (c). 

In  Hope  V.  Hope  (d)  an  agreement  made  between  a  husband 
and  wife,  British  subjects  domiciled  in  France,  provided  for  two 
things  which  made  the  agreement  void  in  an  English  court :  the 
collusive  conduct  of  a  divorce  suit  in  England,  and  the  abandon- 
ment by  the  husband  of  the  custody  of  his  children.  It  is  worth 
noting  that  at  the  time  of  the  suit  the  husband  was  resident  in 
England,  and  it  does  not  seem  clear  that  he  had  not  recovered 
an  English  domicil.     Kjiight  Bruce,  L.  J.  put  his  judgment 


(a)  1  Ph.  147. 

(b)  The  local  Uw  might  conceiv- 
ably, without  making  gaming  un- 
lawful, reduce  debts  for  money  lent 
at  play  to  the  rank  of  natural 
obligations  or  debts  of  honour  not 
enforceable  by  legal  process  :  if  the 
view  in  the  text  be  correct,  the 
existence  of  such  a  law  would  make 
no  difference  in  the  English  court. 

(c)  Contra  Savigny,  who  thinks 


laws  relating  to  usury  and  gaming 
must  be  reckoned  strictly  oom- 
pulsoiy  (von  strong  positiver,  zwin- 
gender  Natur) — t.e.  must  be  applied 
without  regard  to  local  law  by  every 
Court  wit&n  their  allegiance,  but 
are  not  to  be  regarded  by  any  Court 
outside  it.    Syst.  8.  276. 

{d)  8  D.  M.  G.  781  ;  per  Knight 
Bruce,  L.  J.  at  p.  740  ;  per  Turner 
L.  J.  at  p.  748. 
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partly  on  the  ground  that  an  important  part  at  least  of  the 
provisions  of  the  document  was  to  be  carried  into  effect  in 
England.  Turner,  L.  J.  did  say  in  general  terms  that  a  contract 
must  be  consistent  with  the  laws  and  policy  of  the  country 
where  it  is  sought  to  be  enforced,  and  he  appears  to  have  thought 
the  provision  as  to  the  custody  of  the  children  was  one  that  an 
English  court  must  absolutely  refuse  to  enforce,  whether  to  be 
performed  in  England  or  not,  and  whether  by  a  domiciled  British 
subject  or  not  But  this  is  neither  required  by  the  decision  nor 
reconcOeable  with  Santos  v.  Ulidf/e. 

In  Ordl  V.  Leiry  (a)  an  agreement  was  made  in  France  between 
an  English  attorney  and  a  French  subject  that  the  attorney 
should  recover  a  debt  for  the  client  in  England  and  keep  half  of 
it.  Our  rules  against  champerty  are  not  known  to  the  French 
law  :  but  here  the  agreement  was  to  be  performed  in  England 
by  an  officer  of  an  English  court  (b).  Perhaps,  indeed,  the 
English  law  governing  the  relations  aud  mutual  rights  of  solicitor 
and  client  may  be  r^arded  as  a  law  of  English  procedure; 
and  in  that  character,  of  course,  private  arrangements  cannot 
acquire  any  greater  power  to  vary  it  by  being  made  abroad  (c). 

As  for  agreements  contrary  to  the  public  interests  of  the  state  As  to 
in  whose  courts  they  are  sued  upon,  it  is  obvious  that  the  courts  ^^^"^ 
must  refuse  to  enforce  them  without  considering  any  foreign  against 
law.     The  like  rule  applies  to  the  class  of  agreements  in  aid  of  P^^*^ 
hostUities  against  a  friendly  state  of  which  we  have  already  State. 
spoken.     In  practice,  however,  an  agreement  of  this  kind  is 
more  likely  than  not  to  be  unlawful  everywhere.     Thus  an  agree- 
ment made  in  New  York  to  raise  a  loan  for  the  insurgents  in 
Cuba  would  not  be  lawful  in  England ;  but  it  would  also  not 
be  lawful  in  New  York,  and  for  the  same  reason.     It  might 
possibly  happen  on  the  other  hand  that  the  United  States  should 
recognize  the  Cuban  insurgents  while  they  were  not  recognized 
by  England ;  and  in  that  case  the  courts  of  New  York  would 
regard  the  contract  as  lawful,  but  ours  would  not. 

It  should  be  borne  in  mind  that  the  foregoing  discussion  has 
nothing  to  do  with  the  formal  validity  of  contracts,  which  is 
governed  by  other  rules  (expressed  in  a  general  way  by  the 

(a)  16  0.  K  N.  S.  73.  (c)  See  judgment  of  ^Vllliams,  J. 

(b)  Per  Erie,  C.  J.  at  p.  79. 
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maxim  locus  regit  actum);  and  also  that  all  rules  of  private 
international  law  depend  on  practical  assumptions  as  to  the 
conduct  to  be  expected  at  the  hands  of  civilized  legislatures  and 
tribunals.  It  is  in  theory  perfectly  competent  to  the  sovereign 
power  in  any  particular  state  to  impose  any  restrictions,  however 
capricious  and  absurd,  on  the  action  of  its  own  municipal  courts ; 
and  even  to  municipal  courts,  in  the  absence  of  any  paramount 
directions,  to  pay  as  much  or  as  little  regard  as  they  please  to 
any  foreign  opinion  or  authority. 

Conflict  of      9.  Where  the  performance  of  a  contract  lawful  in  its  incep- 
La,w8  in       ^j^j^  jg  j^^q^^q  unlawful  by  any  subsequent  event,  the  contract  is 

9.  Where    thereby  dissolved  (a). 

perform-         Explanation. — Where  the  performance  is  subsequently  for- 

becomee     bidden  by  a  foreign  law,  it  is  deemed  to  have  become  not 

unlawful,    unlawful  but  impossible  (6). 

dissolved  "^his  rule  does  not  call  for  any  discussion.  It  is  admitted  as 
certain  in  Atkinson  v.  Ritchie  (a)  and  is  sufficiently  illustrated 
by  the  modern  case  of  Esposito  v.  Bowden  (a)  of  which  some 
account  has  already  been  given.  It  applies  to  negative  as  well 
as  to  affirmative  promises.  "It  would  be  absurd  to  suppose 
that  an  action  should  lie  against  parties  for  doing  that  which 
the  legislature  has  said  they  shall  be  obliged  to  do"  (c).  To 
the  qualiUcation  we  shall  have  to  return  in  the  following 
chapter  on  Impossibility. 

10.  Other-      10.  Otherwise  the  validity  of  a  contract  is  generally  deter- 

at^ate^f   ^^®^  ^Y  *^®  ^^  ^  ^*  existed  at  the  date  of  the  contract. 

agreement       This  is  a  wider  rule  than  those  we  have  already  stated,  as 

governs.      ^^  applies  to  the  form  as  well  as  to  the  substance  of  the  contract, 

and  not  only  to  the  question  of  legality  but  to  the  incidents  of 

the  contract  generally  (d).     It  is  needless  to  seek  authority  to 

show  that  an  originally  lawful  contract  cannot  become  in  itself 

Qu.  when   unlawful  by  a  subsequent  change  in  the  law  (e).     It  does  not 

*^^™®"*  seem  certain,  however,  that  the  converse   proposition  would 

ignorance   always  hold  good.     Perhaps  the  parties  might  be  entitled  to  the 
of  its  ille- 

(a)  Atidmon  v.  RUchie,  10  East  {c)    TTynn  v.  Shropshire    Union 

530 ;  Esposito  v.   Botoden,  p.  282,  Ri/9,  d:  Canal  Co.  5  £x.  420,  440. 

eupra.  (d)  Sav.  Syst.  §  392  (8.  435). 

(6)  Barker  v.  Hodgson^  3  M.  &  S.  {e)  SeeBoyee  v.  Tabb,  18  Wallace 

267.  (Sup.  Ot.  U.  S.)  546  ;  avpra,  p.  275. 
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benefit  of  a  subsequent  change  in  the  law  if  their  actual  inten-  g^Utyi  Mid 
tion  in  making  the  contract  was  not  unlawful  Smce 

The  question  may  be  put  as  follows  on  an  imaginary  case,  afterwards 
which  the  facts  of  Waugh  v.  Morris  {a)  show  to  be  quite  lawfST 
within  the  bounds  of  possibility.  A.  and  B.  make  an  agree- 
ment which  by  reason  of  a  state  of  things  not  known  to  them 
at  the  time  is  not  lawful.  That  state  of  things  ceases  to  exist 
before  it  comes  to  the  knowledge  of  the  parties  and  before  the 
agreement  is  performed,  but  A.  refuses  to  perform  the  agree- 
ment on  the  ground  that  it  was  unlawfid  when  made.  Is  this 
agreement  a  contract  on  which  B.  can  sue  A.  ?  Justice  and 
reason  seem  to  call  for  an  affirmative  answer,  and  the  analogy 
of  Wcmgh  v.  Morris  (a),  where  the  Court  looked  to  the  actual 
knowledge  and  intention  of  the  parties  at  the  time  of  the  con- 
tract, is  also  in  its  favour.     Apart  from  this,  a  contract  which  Contract 

J. 

provides  for  something  known  to  the  parties  to  be  not  lawful  ti^uj  q^ 
at  the  time  being  done  in  the  event,  and  only  in  the  event,  of  perform- 
its  being  made  lawful,  is  free  from   objection   and  valid  as  a  beoomini? 
conditional  contract  {b) :  unless,  indeed,  the  thing  were  of  such  lawfuL 
a  kind  that  its  becoming  lawful  could   not  be  seriously  con- 
templated. 

It  may  perhaps  be  useful  to  collect  here  in  a  separate  form  the  G^eneral 
results  of  the  foregoing  discussion,  so  far  as  they  show  in  what  ^^  " 
circumstances  and  to  what  extent  the  knowledge  of  the  parties  ledge  of 
IB  material  on  the  question  of  illegality.  parties. 

a.  Immediate  object  of  agreement  unlawful  Knowledge  of 
either  or  both  parties  is  immaterial  (c) :  except,  perhaps,  where 
the  agreement  is  made  in  good  faith  and  in  ignorance  of  a  state 
of  things  making  it  unlawful :  and  in  this  case  it  is  submitted 
for  the  reasons  above  given  that  the  agreement  becomes  valid  if 
that  state  of  things  ceases  to  exist  in  time  for  the  agreement  to 
be  lawfully  performed  according  to  the  original  intention. 

yS.  A.  makes  an  agreement  with  B.  the  execution  of  which 
would  involve  an  unlawful  act  on  B's  part  {e.g.  a  breach  of  B'a 
contract  with  C). 

(o)  L.  R  8  Q.   B.   202  ;   tupra  Nvrfolh  Ry.  Co.  4  E.  ft  B.  897,  24 

p.  326.  L.  J.  Q.  B.  105,  «ttpra,  p.  245. 

if)   Taylor  v.  Ckichetter  d:  Mid-  (e)  A  strong  illustration  of  this 

hurtt  Ry.  Co.  L.  R.  4  H.  L.  628,  will  be  foundin  Wilkimon  v.  Loudon- 

640,  645  ;  cp.  Mayor  of  Noncich  v.  iockj  8  M.  &  S.  117. 
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If  A.  does  not  know  tbis,  there  is  a  good  contract,  and  A.  can 
sue  B.  for  a  breach  of  it,  though  B.  cannot  be  compelled  to  per- 
form iter  may  be  restrained  (a)  from  performing  it  (We  may- 
say  if  we  like  that  B.  is  deemed  to  warrant  that  he  can  lawfully 
perform  his  contract.) 

Tlie  contract  is  voidable  at  A*8  option  on  the  ground  o/fratid, 
if  B.  has  falsely  stated  or  actively  concealed  the  facts,  but  not 
otherwise  (/>). 

If  A.  does  know  it,  the  agreement  is  void. 

y.  A.  makes  an  agreement  with  B.  who  intends  by  means  of 
the  agreement  or  of  something  to  be  obtained  or  done  under  it 
to  eifect  an  unlawful  or  immoral  purpose. 

If  A.  does  not  know  of  this  purpose,  there  is  a  contract  void- 
able at  his  option  when  he  discovers  it. 

If  he  does  know  of  it,  the  agreement  is  void. 

Besides  the  catalogue  of  occupations  &c.  regulated  by  statutes 
which  we  have  already  promised,  we  give  by  way  of  appendix 
the  provisions  of  the  Indian  Contract  Act  on  the  subjects  com- 
prised in  this  chapter. 
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The  occasional  asterisks  mean  that  further  remarks  on  the  Act  or 
matter  thus  denoted  will  be  found  in  the  chapter  on  Agreements  of 
Imperfect  Obligation. 

Apothecaries,  66  (}eo.  3,  c.  194. 

Attorneys,    See  Solicitors. 

Bcmkers,  3  &  4  Wm.  4,  c.  98;  7  &  8  Vict.  c.  32;  8  &  9  Vict  c.  76; 
17  &  18  Vict.  c.  83.    See  Lindley,  1. 191. 

Brokers,  6  Ann.  c.  68  (Rev.  Stat) ;  57  Geo.  3,  c.  Ix. ;  rep.  in  partj 

33  &  34  Vict  c.  60.    Smith  v.  Undo,  6  C.  B.  N.  S.  396,  6  ib,  587. 
Building.    See  Metropolitan, 

Cattle.    (Sale  in  London)  31  Geo.  2,  c.  40. 

Chain  Cables  and  Anchors.  (Sale  forbid  den  if  not  tested  and  stamped) 

34  &  35  Vict  c  101,  s.  7. 

Chimney  Sweepers  must  take  out  a  certificate,  and  are  liable  to 
penalties  if  they  exercise  their  business  without  one  :  38  &  39  Vict 
c.  70. 

(a)  Jones  v.  North,  19  £q.  426.  can  never  be  quite  Bafe  in  dimwing 

(6)  Beachty  t.  Brown,  £.  B.  &  £.  any  general  conclusion  fn>m  a 
7  96,  29  L.  J.  Q.  B.  105  ;  but  one      decision  on  the  contract  to  many. 
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CUrgy.  Charging  benefices  forbidden,  13  Eliz.  c.  20.  Trading  for- 
bidden, 1  &  2  Vict  c  106.     Sivpra,  p.  264. 

CoaU.  (Sale  in  London)  1  &  2  Vict  c.  cli. 

Companies.  (Formation  of:  partnerBhips  of  more  than  ten  persons 
for  banking,  or  twenty  for  other  purposes,  muBt  if  not  otherwise 
privileged  be  registered  under  the  Act)  CompAnies  Act  1862,  s.  4. 

Conveyancers,  33  &  34  Vict  c.  97,  s.  60.    Supra,  p.  262. 

Dangerous  Goods  (importation,  manufacture,  sale,  and  carriage). 
Nitio-glyoerine,  &c.  Explosives  Act  1875,  38  Vict.  c.  17. 
Petroleum,  &c.  34  &  35  Vict  c.  105. 

Excise.  General  regulations  as  to  trades  and  businesses  subject  to 
laws  of — 

7  &  8  Geo.  4,  c.  53.  4  &  5  Vict  c.  20. 

4  &  5  Wm.  4,c.  51.        26  &  27  Viet  &  33,  s.  15. 

3  &  4  Vict.  c.  17.  30  &  31  Vict  c.  90,  s.  17. 

Game  (sale  of).  1  &  2  Wm.  4,  c.  32.  PorrUt  v.  Baker^  10  Ex.  759 . 

Gaming  Securities.  5  &  6  Wm.  4^  a  41. 

Gunpcvfder  (manufacture  and  keeping).  Explosives  Act  1875. 

Insurance  (Life).  Assured  must  have  in  terest,  14  Geo.  3,  c.  48. 
See  Leake  on  Contracts,  380.  The  statute  is  a  defence  for  the  in- 
surers, but  if  they  choose  to  pay  on  an  insurance  without  interest 
the  title  to  the  insurance  moneys  as  between  other  persons  is  not 
affected  :  Worthington  v.  Curtis,  1  Ch.  D.  419,  see  p.  329  supra. 

(Marine).  The  like :  insurances  of  goods  on  British  ships,  "  in- 
terest or  no  interest^  or  without  further  proof  of  inte  rest  than  the 
policy,  or  by  way  of  gaming  or  wagering,  or  without  benefit  of 
salvage  to  the  assurer,"  are  made  void  by  19  Geo.  2,  c.  37.  See 
notes  to  Goram  v.  SvoeetinQf  2  Wms.  Saund.  592-7.  The  prohibi- 
tion of  this  statute  extends  to  policies  on  profit  and  commiss  ion : 
AUkins  V.  Jupe,  2  C.  P.  D.  375. 

*  Kequirement  of  sUunped  policy,  30  &  31  Vict.  c.  2.3. 
Intoxicating  Liquors.  Licensing  Acts,  1872-1874,  35  &  36  V  ict. 

c  94,  and  37  &  38  Vict.  c.  49  (and  several  earlier  Acts.) 

Lotteries.  Forbidden  by  10  Wm.  3,  c.  23  (Rev.  Sti  t:al.  17)  and 
a  series  of  penal  statutes  of  which  the  last  is  8  &  9  Vict.  c.  74. 

♦  Medical  Practitioners.  21  &  22  Vict  c.  90,  22  Vict  c.  21,  23  & 
24  Vict  cc.  7, 66. 

Metropolitan  Buildwigs.  18  &  19  Vict  c.  122, 26  &  26  Vict.  c.  102. 

Money.  Contracts  &c.  must  be  made  in  terms  of  some  currency . 
Coinage  Act  1870,  33  Vict  c.  10,  a  16. 

Old  Metal.  (Minimum  quantities  to  be  bought  at  one  time  by 
dealer  in)  Prevention  of  Crimes  Act  1871, 34  &  35  Vict  c.  112,  s.  13. 

Passenger  steamsr.  Voyage  without  Board  of  Trade  certificate  un- 
lawful, Merchant  Shipping  Act  1854,  (17  &  18  Vict  c.  104)  s.  318. 
Dudgetm  v.  Pembrohe,h.B.  9  Q.  B.  58L 
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Paumhrokerg.  35  &  36  Vict  c.  93.    Supra,  p.  263. 

Poi9on  (sale  oO-  31  &  32  Vict.  c.  121,  a.  17,  and  see  32  &  33  Vict, 
c.  117, 8.  3.    Beny  v.  ffenderson,  L.  R.  6  Q.  R  296. 

Printing.  32  &  33  Vict.  c.  24.     Bensley  v.  BignM,  mpra,  p.  260. 

PuUic  Office  (sale  forbidden).  6  &  6  Edw.  6,  c.  16 ;  3  Geo.  1,  c  15  ; 
49  Geo.  3,  c.  126  ;  53  Geo.  3,  c.  54  ;  1  &  2  Geo.  4,  c.  54  ;  see  Grame 
y.  Wroughton,  11  Ex.  146,  24  L.  J.  Ex.  265  ;  and  Benjamin, 
437-442. 

Religious  Opinions  (expression  of).  9  Wm.  3,  c.  35  (Bev.  Stat :  <U. 
c.  32).    See  Cowan  v.  MUbottmy  L.  R.  2  Ex.  230. 

Swrnen,  Sale  of  or  charge  upon  wages  or  salvage  invalid,  17  &  18 
Vict.  c.  104,  s.  233. 

Simony.  Purchase  of  next  presentation,  13  Ann.  c.  11  (Rev.  Stat: 
al.  12  Ann.  stat.  2,  c.  12).  The  purchase  of  a  life  estate  in  an 
advowson  is  not  within  the  statute,  and  the  purchaser,  if  a  derk, 
may  offer  himself  for  admission  on  the  next  avoidance :  TFal^  y. 
Bishop  of  Lincoln,  L.  R  10  C.  R  618. 

Slave  Trads.  Illegal,  and  contracts  relating  to  avoided,  5  Geo.  4, 
c.  113,  6  &  7  Vict  c.  88.  As  to  construction  of  the  statutes  on 
contracts  made  abroad,  Santos  v.  Illidgej  6  C.  B.  N.  S.  841,  28  L.  J. 
C.  R  317,  in  Ex.  Ch.  8  ib.  861,  29  L.  J.  C.  R  348. 

Solicitors.  The  principal  Act  is  23  &  24  Vict  c  127.  Un- 
qualified persons  are  forbidden  to  practise  *and  a  solicitor  omitting  to 
take  out  annual  certificate  cannot  recover  ooets.  Special  agreements 
in  writing  between  solicitor  and  client  as  to  remuneration  are  now 
valid,  33  &  34  Vict.  c.  28,  ss.  4-15,  if  not  in  the  nature  of  cham- 
perty, s.  11 :  *they  cannot  be  sued  upon,  but  may  be  enforced  or  set 
aside  in  a  discretionary  manner  on  motion  or  petition,  ss.  8,  9.  See 
Bees  V.  WiUiaTns,  L.  R  10  Ex.  200.  A  promise  to  charge  no  costs  at 
all  in  the  event  of  losing  the  action  is  good  apart  from  the  statute, 
and  is  not  touched  by  s.  11.  Jennings  v.  Johnson,  L.  R  8C.  P.  425. 

Spirits  1&C,  (sale  of).  *In  small  quantities,  24  Geo.  2,  c.  40,  s.  12 
(Tippling  Act) ;  25  &  26  Vict  c.  38 ;  30  &  31  Vict  c.  142,  s.  4.  To 
passengers  on  ship  daring  voyage,  18  &  19  Vict  c.  119,  s.  62. 

Spirits  (methylated)  as  to  making,  warehousing,  sale  &c. :  18  & 
19  Vict.  c.  38  (and  several  later  Acts). 

Sunday.  Work  in  ordinary  callings  by  tradesmen,  &c.,  and  public 
sales  by  any  person  on  Sunday  forbidden,  also  travelling  with  boats 
or  barges,  29  Car.  2,  c.  7.     See  Benjamin  on  Sale,  442-5. 

♦  Trade  Union  Contracts,  34  &  35  Vict  c.  31,  s.  4. 

Usury.  The  various  statutes  which  fixed  (with  sundry  exceptions) 
a  maximum  rate  of  lawful  interest  were  all  repealed  by  17  &  18  Vict, 
c.  90.  It  would  be  perhaps  needless  at  such  a  distance  of  time  to 
mention  this,  were  it  not  that  by  an  extraordinary  oveisight  the  last 
edition  of  Story  on  Contracts  (§  722)  represents  the  statute  of  Anne 
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(12  Ann.  stat  2,  c  16)  as  still  regulating  the  law  of  interest  in 
England.  *A8  to  securities  given  after  repeal  of  usury  laws  for 
money  lent  on  usurious  tenus  before  the  repeal.  Flight  y.  Reed, 
1  H.  &  C.  703,  32  L.  J.  Ex.  265. 

Wagers.  8  &  9  Vict  c.  109,  ntpra,  p.  265.  Benjamin  on  Sale,  435. 
As  to  the  extent  of  the  exceptions,  Parsons  v.  Alexander,  5  K  &  B. 
263,  24  L.  J.  Q.  B.  277,  Cotmihes  v.  DMle,  L.  R.  1  Ex.  248,  Diggle 
V.  Biggs,  2  Ex.  D.  422.  Forbearance  of  proceedings  to  enforce 
payment  of  racing  debts  by  purely  conventional  aanctions  is  not  an 
unlawful  consideration ;  qu.  whether  or  not  a  good  consideration ;  ' 
Bubb  V.  Telverton,  9  Eq.  471. 

Wages.  Payment  otherwise  than  in  money  forbidden,  1  &  2  Wm. 
4,  c.  37  (Truck  Act),  in  the  trades  enumerated  in  s.  19.  Chats  v. 
fFard,  L.  R  2  Q.  B.  357.  The  stoppage  of  wages  for  frame  rents  &c. 
in  the  hosiery  manufacture  is  forbidden,  and  all  contracts  to  stop 
wages  and  contracts  for  frame  rents  and  charges  are  made  illegal 
null  and  void,  by  37  &  38  Vict.  c.  48.  See  WUlis  v.  Thorp,  L.  R.  10 
Q.  B.  383. 

Weights  and  Mecuvres.  Standards  defined,  and  use  of  other  weights 
and  measures  forbidden.  5  Geo.  4.  c.  74,  5  &  6  Wm.  4,  c.  63,  18 
&  19  Vict,  c  72,  22  &  23  Vict.  c.  56.  The  use  of  the  metric 
system  is  legalized  by  27  &  28  Vict.  c.  117.  Sales  by  customary 
weights  or  measures  which  are  well  known  multiples  of  standard 
weight  or  measure  are  not  unlawful :  Hughes  v.  Hum-phreys,  3  E.  & 
B.  954,  23  L.  J.  Q.  B.  356,  Jones  v.  Giles,  10  Ex.  119,  23  L.  J. 
Ex.292. 


APPENDIX  D. 

Indian  Contract  Act,  ss.  23,*  24,  26,  27,  28,  30,  57,  58.  Indian 

[It  is  thought  unnecessary  to  set  out  here  the  illustrations,  of  Contract 
which  there  are  several,  to  s.  23,  as  the  cases  put  are  sufficiently  ^ 
obvious.  It  must  be  remembered,  however,  that  the  illustrations  are 
an  integral  part  of  the  enactment.  None  is  given  on  the  head  of 
public  policy,  whether  from  a  desire  not  to  limit  judicial  discretion  or 
from  the  difficulties  attending  the  subject :  so  that  the  courts  are 
apparently  left  to  fall  back  upon  the  English  authorities.  The  sec- 
tions or  clauses  which  distinctly  differ  from  the  corresponding 
English  law  are  marked  with  an  asterisk.] 

23.  The  consideration  or  object  of  an  agreement  is  lawful  unless  it 
is  forbidden  by  law ;  or  is  of  such  a  nature  that,  if  permitted,  it 
would  defeat  the  provisions  of  any  law  ;  or  is  fraudulent ;  or  involves 
or  implies  injury  to  the  person  or  property  of  another  ;  or  the  Court 
r^;ards  it  as  immoral  or  opposed  to  public  policy. 

lb  each  of  these  cases,  the  consideration  or  object  of  an  agreement 
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is  said  to  be  imlawfiiL    Every  agreement  of  which  the  object  or 
cousitieration  is  unlawful,  is  void. 

24.  If  any  part  of  a  single  consideration  for  one  or  more  objects, 
or  any  one  or  any  part  of  any  one  of  several  considerations  for  a 
single  object  is  unlawful,  the  agreement  is  void. 

lUustraMon, 

A.  promises  to  superintend,  on  behalf  of  B.,  a  legal  manufacture  of 
indigo  and  an  illegal  traffic  in  other  articles.  B.  promises  to  pay  to  A. 
a  salary  of  10,000  rupees  a  year.  The  agreement  is  void,  the  object 
of  A's  promise,  and  the  consideration  for  B's  promise,  being  in  part 
unlawful 

26.  Every  agreement  in  restraint  of  the  marriage  of  any  person, 
other  than  a  minor,  is  void. 

27.  Every  agreement  by  which  any  one  is  restrained  from  exercising 
a  lawful  profession,  trade  or  business  of  any  kind,  is  to  that  extent 
void. 

Exception  1.  One  who  sells  the  good- will  of  a  business  may  agree 
with  the  buyer  to  refrain  from  carrying  on  a  similar  business,  withiu 
specified  local  limits,*  so  long  as  the  buyer,  or  any  person  deriving 
title  to  the  good- will  from  him  carries  on  a  like  business  therein,*  pro- 
vided that  such  limits  appear  to  the  Court  reasonable,  regard  being 
had  to  the  nature  of  the  business. 

Exception  2.  Partners  may,  upon  or  in  anticipation  of  a  dissolution 
of  the  partnership,  agree  that  some  or  all  of  them  will  not  carry  on  a 
business  similar  to  that  of  the  partnership  within  such  local  limits  as 
are  referred  to  in  the  last  preceding  exception. 

Exception  3.  Partners  may  agree  that  some  one  or  all  of  them  wi  II 
not  carry  on  any  business  other  than  that  of  the  partnership^  during 
the  continuance  of  the  partnership. 

28.  Eveiy  agreement  by  which  any  party  thereto  is  restricted  abso  • 
lutely  from  enforcing  his  rights  under  or  in  respect  of  any  contract 
by  the  usual  legal  proceedings  in  the  ordinary  tribunals,  or  which 
limits  the  time  within  which  he  may  thus  enforce  his  rights,  is  void 
to  that  extent. 

Exception  1.  This  section  shall  not  render  illegal  a  contract,  by 
which  two  or  more  persons  agree  that  any  dispute  which  may  arise 
between  them  in  respect  of  any  subject  or  class  of  subjects,  shall  be 
referred  to  arbitration,  and  that  only  the  amount  awarded  in  such 
arbitration  shall  be  recoverable  in  respect  of  the  dispute  so  referred  . 

"^^  When  such  a  contract  has  been  made  a  suit  may  be  brought  fo  r 
its  spedfic  performance,  and  if  a  suit  other  than  for  such  specific 
performance,  or  for  the  recovery  of  the  amount  so  awarded,  is  brough  t 
by  one  party  to  such  contract  against  any  other  such  party  in  respect 
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of  any  subject  which  they  have  so  agreed  to  refer,  the  exiatenoe  of 
such  contract  shall  be  a  bar  to  the  suit. 

Exception  2.  Nor  shall  this  section  render  illegal  any  contract  in 
writing  by  which  two  or  more  pernons  agree  to  refer  to  arbitration 
any  question  between  them  which  has  already  arisen,  or  affect  any 
provision  of  any  law  in  force  for  the  time  being  as  to  references  to 
arbitration. 

30.  Agreements  by  way  of  wager  are  void,  and  no  suit  shall  be 
brought  for  recovering  anything  alleged  to  be  won  on  any  wager  or 
entrusted  to  any  person  to  abide  the  result  of  any  game  or  other 
uncertain  event  on  which  any  wager  is  made. 

This  section  shall  not  be  deemed  to  render  unlawful  a  subscription 
or  contribution,  or  agreement  to  subscribe  or  contribute,  made  or 
entered  into  for  or  toward  any  plate,  prize,  or  sum  of  money  *  of  the 
value  or  amount  of  five  hundred  rupees  or  upwards,  to  be  awarded 
to  the  winner  or  winners  of  any  horse-race  *. 

Nothing  in  this  section  shall  be  deemed  to  legalize  any  transaction 
connected  with  horse-racing  to  which  the  provisions  of  section  294 
A.  of  the  Indian  Penal  Code  apply. 

57.  Where  persons  reciprocally  promise,  firstly  to  do  certain  things 
which  are  legal,  and  secondly,  under  specified  circumstances,  to  do 
certain  other  things  which  are  illegal,  the  first  set  of  promises  is  a 
contract,  but  the  second  is  a  void  agreement. 

IlhutrcUian, 

A.  and  B.  agree  that  A.  shall  sell  K  a  house  for  10,000  rupees ,  but 
that  if  £.  uses  it  as  a  gambling  house,  he  shall  pay  A.  60,000  rap  ees 
for  it. 

The  first  set  of  reciprocal  promisee,  namely  to  sell  the  house  and 
to  pay  10,000  rupees  for  it,  is  a  contract. 

The  second  set  is  for  an  unlawful  object,  namely,  that  B.  may  use 
the  house  as  a  gambling  house,  and  is  a  void  agreement. 

58.  In  the  case  of  an  alternative  promise,  one  branch  of  which  is 
legal  and  the  other  illegal,  the  legal  branch  alone  can  be  enforced. 

lUuttration, 

A.  and  B.  agree  that  A.  shall  pay  B.  1,000  rupees,  for  which  R 
shall  afterwards  deliver  to  A.  either  rice  or  smuggled  opium . 

This  is  a  valid  contract  to  deliver  rice,  and  a  void  agreement  as  to 
the  opium. 
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CHAPTER  VII. 

Impossible  Agreements. 

Perform-    An  agreement  may  be  impossible  of  performance  at  the  time 

ance  of       when  it  is  made,  and  this  in  various  ways, 
agreement 

Smroasible  ^*  ™*y  ^  impossible  in  itself ;  that  is,  the  agreement  itself 
in  itself  may  involve  a  contradiction,  as  if  it  contains  promises  inconsistent 
or?hv-^  with  one  another  or  with  the  date  of  the  agreement.  Or  the 
sically).  thing  contracted  for  may  be  contrary  to  the  course  of  nature, 
"  qtiod  natiira  fieri  non  concedit "  (a). 

As  if  a  man  should  undertake  to  make  a  river  run  up  hill ; 
to  make  two  spheres  of  the  same  substance,  but  one  twice  the 
size  of  the  other,  of  which  the  greater  should  fall  twice  as  fast 
as  the  smaller  when  they  were  both  dropped  from  a  height ;  or 
to  construct  a  perpetual  motion  (6). 

By  law  It  may  be  impossible  by  law,  as  being  inconsistent  with  some 

I^^^V       legal  principle  or  institution. 

with  l^al       As  in  the  cases  already  considered  in  Chap.  V.  of  attempts  to 

pnndple,  03^)310  a  stranger  to  a  contract  to  sue  upon  it  by  agreement  of 
the  parties  j  or  as  if  a  man  should  give  a  bond  to  secure  a  simple 
contract  with  a  collateral  agi'eement  that  the  simple  contract  debt 
should  not  be  merged  (c),  or  should  covenant  to  create  a  new 
manor  {d).  Again,  it  is  the  general  rule  of  law  that  a  man  may 
contract  for  the  sale  of  a  specific  thing  which  is  not  his  own  at 

(a)  D.  45.  1.  de  V.  o.  85  pr.  handicraft  without  mechanical  prin- 

(6)  Of   these  particular  impoesi-  ciples :  we  choose  the  examples  as  all 

bilities  the  second  was  supposed  to  the  more  instructive  on  that  account. 

be  an  elementary  fact  before  Galileo  (c)  See  Owen  v.  Uonian,  3  Mac  & 

made  the  experiment ;  the  last  con-  G.  378,  407-411. 

tinuesto  be  now  and  then  attempted  (d)  And  see  Leake  359. 

by  persons  who  know  mechanical 
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the  time.  But  if  the  thing  be  already  the  buyer's  own,  or  cannot 
be  the  subject  of  private  oMmership  at  all  (as  the  site  of  a  public 
building,  the  Crown  jewels,  a  ship  in  the  Royal  Navy),  the 
agreement  is  impossible  in  law. 

It  may  be  impossible  in  fact  by  reason  of  tlie  existence  of  a  In  f»ct 
particular  state  of  things  which  makes  the  performance'  of  the  ^!^^*V 
particular  contract  impossible.     As  where  the  contract  is  to  go  with  par- 
to  a  certain  island  and  there  load  a  full  cargo  of  guano,  but  there  S^?^* 
is  not  enough  guano  there  to  make  a  cargo  (a) :  or  a  lessee  cove-  facts  exist- 
nants  to  dig  not  less  than  1,000  tons  of  a  certain  kind  of  clay  S*^*.*  *^® 
on  the  land  demised  in  every  year  of  the  term,  but  there  is  no 
such  clay  on  the  land  (//). 

Moreover  the  performance  of  a  contract  which  was  possible  in  Or  may 
its  inception  may  become  impossible  in  either  the  second  or  third  impossible 
of  these  ways.     The  authorities  are  in  a  somewhat  fluctuating  |^  ^^  ^' 
condition,  and  perhaps  not  wholly  consistent.     But  the  strong  AccordiDg 
and  concurrent  tendency  of  the  later  cases  is  to  avoid  laying  ^  modern 
down  absolute  rules,  and  to  give  effect  as  far  as  possible  to  the  the  rules 
real  intention  of  the  parties — ^in  other  words,  to  treat  the  subject  ««  rules  of 
as  one  to  be  governed  by  rules  of  construction  rather  than  by  ^io,^ 
rules  of  law.     And  by  this  means  they  have  done  much  to  clear 
up  and  simplify  the  matter  for  practical  purposes,  though  a  for- 
mally accurate  statement  of  the  law  may  be  difficult  to  extract 
from  them.     Before  proceeding  to  any  details  we  may  at  once 
give  an  outline  of  the  results. 

1.  An  agreement  is  void  if  the  performance  of  it  is  eitlier  Oeneral 
impossible  in  itself  or  impossible  by  law.  statement 

When  the  performance  of  an  agreement  becomes  impossible 
by  law,  the  agreement  becomes  void. 

2.  An  agreement  is  not  void  merely  by  reason  of  the  per- 
formance being  impossible  in  fact,  nor  does  it  become  void  by 
the  performance  becoming  impossible  in  fact  without  the  default 
of  either  party,  unless  according  to  the  true  intention  of  the 
parties  the  agreement  was  conditional  on  the  performance  of  it 
being  or  continuing  possible  in  fact. 

Such  an  intention  is  presumed  where  the  performance  of  the 

(a)  HilU  V.  Sughriu,  15  M.  &  W.  (6)  Clifford  v.  WoUb,  L.  R  5  0.  P. 

268.  577. 
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contract  depends  on  the  existence  of  a  specific  thing,  or  on  the 
life  or  health  of  any  persoiL 

3.  If  the  performance  of  any  promise  becomes  impossible  in 
fact  by  the  default  of  the  promisee,  the  promisor  is  discharged, 
and  the  promisee  is  liable  to  him  under  the  contract  for  any  loss 
thereby  resulting  to  him. 

If  it  becomes  impossible  by  the  default  of  the  promisor,  the 
promisor  is  liable  under  the  contract  for  the  non-performance. 

1.  A^ee-  1*    On  the  first  and  simplest  rule — that  an  agreement  im- 

ment  im-  possible  in  itself  is  void — there  is  little  or  no  direct  authority, 

itself  is  for  the  plain  reason  that  such  agreements  do  not  occur  in  practice ; 

void:  but  'but  it  is  always  assumed  to  be  so.     Perhaps  even  this  rule  is  not 

even  this  is 

probably  a  accurately  stated  as  an  absolute  one.     There  ia  reason  to  think 
rule  of  con- ^}^Q  ground  of   it  is  this,  that  the  impossible  nature  of    the 

stmction '. 

an  im*        promise  shows  that  there  was  no  real  intention  of  contracting 

possibility,  jj^^j  therefore  no  real  agreement.     It  would  thus  be  reduced  to 

which  the  . 

parties  as   A  ^6  of  construction  or  presumption  only,  though  a  strong  one. 

reasonable  Bjett,  J.  said  in   aifford  v.    Watts  (a) :  "  I  think  it  is  not 

men 

must  be      competent  to  a  defendant  to  say  that  there  is  no  binding  con- 

P*wmed   tract,  merely  because  he  has  engaged  to  do  something  which  is 
excluding   physically  impossible.     I  think  it  will  be  found  in  all  the  cases 
"J^*"       where  that  has  been  said,  that  the  thing  stipulated  for  was, 
hendi.        according  to  the  state  of  knowledge  of  the  day,  so  absurd  that 
the  parties  cannot  be  supposed  to  have  so  contracted."     The 
same  view  is  also  distinctly  given  in  the  Digest  (h).     It  seems 
to  follow  then  that  the  question  is  not  whether  a  thing  is  abso- 
lutely impossible  (a  question  not  always  without  difficulty),  but 
whether  it  is  such  that  reasonable  men  in  the  position  of  the 
parties  must  treat  it  as  impossible. 

A  thing  is  On  the  other  hand  a  thing  is  not  to  be  deemed  impossible  merely 

^^l^  because  it  has  never  yet  been  done,  or  is  not  known  to  be  possible, 

because  "  Cases  may  be  conceived,"  says  Willes,  J.  in  the  case  last  cited, 

not  known  tt  ^  ^jjich  a  man  may  undertake  to  do  that  which  turns  out  to 


(a)  L.  B.  5  C.  P.  p.  588.  consensa  agitur,  "wininwi   voluntas 

{b)  D.  44.  7  de  obi.  et  act  81.  spectetur ;  quorum  procul  doUo  an 

Non  solum  stipulationes    .    .    sed  huiusmodi  actu  talis  oogitatio  est, 

etiam  ceteri  quoque  oontractns    .    .  ut  nihil  agi  existiment  apposlta  ea 

impossibili     condiUone    interposita  conditione  quam  sdant  esse  impos- 

aeque  nullius  moment!  sunt,  quia  sibilem. 
in  ea  re,  quae  ex  duorum  pluriumve 
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be  impossible,  and  yet  he  may  still  be  bound  by  bis  agreement,  to  be 
I  am  not  prepared  to  say  that  there  may  not  be  cases  in  which  a  ^*°""* 
man  may  have  contracted  to  do  something  which  in  the  present 
state  of  scientific  knowlege  may  be  utterly  impossible,  and  yet 
he  may  have  so  contracted  as  to  warrant  the  possibility  of  its 
performance  by  means  of  some  new  discovery,  or  be  liable  in 
damages  for  the  non-performance,  and  cannot  set  up  by  way  of 
defence  that  the  thing  was  impossible.''  Indeed  many  things 
have  become  possible  which  were  long  supposed  to  be  impossible ; 
and  this  not  only  in  the  well-known  instances  of  mechanical  in- 
vention and  the  applications  of  scientific  discovery  to  the  arts  of 
life,  but  in  the  regions  of  pure  science  and  mathematics  (a). 
Fifty  years  ago  it  seemed  impossible  that  we  should  ever 
have  direct  evidence  of  the  physical  constitution  of  the  sun  and 
fixed  stars  :  we  now  have  much. 

It  is  submitted,  nevertheless,  that  the  doctrine  of  the  fore-  at  leMt  if 
going  dicta  must  be  limited  to  cases  where  it  may  be  within  the  i^naonnbly 
serious  contemplation  of  a  reasonable  man  at  the  time  that  the  conoeiv- 
thing  may  somehow  be  done.     For  example,  a  man  agrees  to  *^  ^f^^j^ 
make  a  flying  machine  and  warrants  that  it  shall  fly.     This  may  tarn  out 
well  be  a  good  contract.    It  is  true  that  no  one  has  yet  succeeded  ^^^^^  ^ 
in  making  such  a  machine.     But  the  difficulties,  great  as  they 
are,  consist  in  details  ;  it  is  a  question  of  weight  and  strength  of 
materials,  disposition  of  parts,  and  application  of  power;  and 
these  obstacles  differ  not  in  kind  from  such  as  have  already  been 
overcome  in  other  quarters  by  the  progress  of  mechanical  inven- 
tion and  workmanship.     Suppose  again,  that  a  man  agrees  to 
make  a  flying  machine  and  fly  to  the  moon  with  it.     Now  this 
involves  an  undertaking  either  to  live  in  interplanetary  space, 
which  18  absolutely  impossible,  or  to  make  a  habitable  atmos- 
phere between  the  earth  and  the  moon,  which  is  likewise  impos- 
sible, though  not  precisely  in  the  same  manner.     It  is  surely 
needless  to  put  the  question  whether  any  court  could  regard  such 
an  agreement  as  valid,  even  though  the  parties  were  so  ignorant 
as  to  believe  it  possible. 

This  last  qualification — viz.  that  the  parties  must  be  presumed 

(a)  Mr.  Sylveflter  and  M.   Peaa-  insoluble,  and  which  in  the  latter 

oeUier  respectively  have  lately  re-  case  an  eminent  mathematician  had 

solved     certain     algebraical     and  even  spent  maoh  time  in  trying  to 

geometrical  problems  long  thought  prove  insolubla 
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to  have  the  ordinary  knowledge  of  reasonable  men,  even  if  the 
whole  thing  is  treated  as  a  question  of  intention — is  obviously 
required  by  convenience,  and  is  contained  by  implication  in  the 
Indian  Contract  Act  (s.  56,  illust.  a),  which  says  that  an  agree- 
ment to  discover  treasure  by  magic  is  void.  In  some  regions  at 
least  of  British  India  the  parties  might  really  believe  in  the 
efficacy  of  magic  for  the  purpose. 

I*  Practical  It  has  been  said  by  a  writer  entitled  to  great  respect  that 
j^ff^'^^  "practical  impossibility  is  placed  on  the  same  footing  in  law 
extreme  with  absolute  impossibility  : "  where  "  practical  impossibility  " 
diffi<^ty.  ^^^  that  the  thing  can  be  done,  but  only  at  an  exceesive  or 
not  unreasonable  cost  (a).    This,  no  doubt,  is  true  for  some  purposes ; 

°^  a  ship  is  said  to  be  totally  lost  when  it  is  in  this  sense  practically 

impossible,  though  not  physically  impossible,  to  repair  h^,  as 
appears  by  the  context  of  the  dictum  cited  by  Mr.  Leake  {b). 
But  the  proposition  cannot  be  relied  on  as  true  for  the  purposes 
of  the  matter  now  in  hand,  at  any  rate  since  the  judicial  state- 
ments above  quoted.  If  a  man  may  bind  himself  to  do  some- 
thing which  is  only  not  known  to  be  impossible,  much  more  can 
he  bind  himself  to  do  something  which  is  known  to  be  possible, 
however  expensive  and  troublesome.  Indeed  one  or  two  recent 
dicta  seem  to  go  even  farther,  but  probably  must  be  taken  as 
limited  to  what  we  here  call  impossibility  in  fact  (c). 

Logical  The  other  conceivable  cases  of  absolute  impossibility  may  be 

^IJ'*"'      very  briefly  dismissed.     Inconsistent  or,  in  the  usual  technical 

pugnant     phrase,  repugnant  promises  contained  in  the  same  instrument 

promises:    cannot  of  course  be  enforced  :  this  however  is  rather  a  case  of 
repug- 
nancy       failure  of  that  certainty  which,  as  we  saw  in  the  first  chapter,  is 

d^t^^'d     ^^®  ^^  ^^®  primary  conditions  for  the  formation  of  a  contract. 

contents  of  There  may  also  be  a  repugnancy  as  to  date,  as  if  a  man  promises 

instra-        to  do  a  thing  on  a  day  already  past.     Practically,  however,  such 

In  most      a  repugnancy  can  hardly  be  more  than  apparent.     Either  it  is  a 

**^®*  °°Jy  mere  clerical  or  verbal  error,  in  which  case  the  Court  may  correct 

apparenb,  »    ^ 

and  does     it  by  the  context  (d),  or  it  arises  from  the  terms  of  the  agreement 

(a)  Leake  on  Contracts,  357.  and  made  in  January,   1855,  was 

(b)  Mo8$  V.  Smith,  9  C.  B.  94, 108.  dated  by  mistake  1854,  but  acrosB 

(c)  See  per  Mellor,  J.  L.  R  6  it  was  written  '*  due  the  4th  March, 
Q.  B.  128,  per  Hannen,  J.  ib.  127.  1855."     The  Court  held  that  this 

(d)  See  Fitch  v.  Jones,  5  £.  &  B.  suflBciently  corrected  the  mistake, 
238,  24  L.  J.  Q.  B.  298,  where  a  and  might  be  taken  as  a  direction 
note  payable  two  months  after  date,  to  read  5  for  4. 
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being  fixed  before  and  with  reference  to  a  certain  time  but  not  not  avoid 
reduced  iato  writing  and  executed  as  a  written  contract  till  oontract. 
afterwards.  In  such  a  case  it  must  be  determined  on  the  cir- 
cumstances and  construction  of  the  contract  whether  the  stipu- 
lation as  to  time  is  to  be  treated  as  having  ceased  to  be  part  of 
the  contract  (in  other  words,  as  having  been  left  in  the  statement 
of  the  contract  by  a  common  mistake),  or  as  still  capable  of  giving 
an  independent  right  of  action.  At  aU  events  it  cannot  be 
treated  as  a  condition  precedent  so  as  to  prevent  the  rest  of  the 
contract  from  being  enforced  (a). 

Leaving,  however,  this  rather  barren  discussion,  we  come  to  Promiaor 

a  qualification,  or  rather  explanation,  of  more  practical  import-  ^^^^^^  {^ 

ance,  which  follows  a  fortiori  from  the  principle  laid  down  by  rOativeim- 

Willes,  J.     Difficulty,  inconvenience,  or  impracticability  arising  J^^ij   ^* 

out  of  circumstances  merely  relative  to  the  promisor  will  not  having  the 

excuse  him.     "  A   person   incurring  a  debt  may  be,    or   may  perform- 

become,  unable  to  pay  it  for  want  of  money  :  but  he  is  not  on  ance. 

that  account  excused  from  his  contract"  (b).     Savigny  states 

the  civil  law  to  the  same  effect.     "  Impossibility  may  consist 

either  in  the  nature  of  the  action  in  itself,  or  in  the  particular 

circumstances  of  the  promisor.     It  is  only  the  first,  or  objective 

kind  of  impossibility  that  is  recognized  as  such  by  law.     The 

second,  or  subjective  kind,  cannot  be  relied  on  by  the  promisor 

for  any  purpose,  and  does  not  release  him  from  the  ordinary 

consequences  of  a  wilful  non-performance  of  his  contract.     On 

this  last  point  the  most  obvious  example  is  that  of  the  debtor 

who  owes  a  sum   certain  but  has  neither  money  nor  credit. 

There  is  plenty  of  money  in  the  world,  and  it  is  a  matter  wholly 

personal  to  the  debtor  if  he  cannot  get  the  money  he  has  bound 

himself   to  pay "  (c).      Therefore  a  man  is  not  excused  who  One  may 

chooses  to  make  himself  answerable  for  the  acts  or  conduct  of  ^^'"Jt 

acts  of 
third  persons,  though  beyond  his  control ;  or  even,  it  seems,  for  third  per- 

a  contingent  event  in  itself  possible  and  ordinary  but  beyond  the  "^^'^ 

control  of  man.     It  has  been  said  that  a  covenant  that  it  shall  event  in 

rain  to-morrow  might  be  good  {d),  and  that  "  if  a  man  is  bound  ^^^\i 

(a)  ffaU  V.  Ctaewm,  4  East  477,  15  0.  B.  at  p.  619,  24  L.  J.  C.  P.  at 

where  the  Coort  agreed  tothis extent,  p.  106.    Per  Cur.  Baily  v.  De  Ores- 

but  differed  on  the  other  question.  piffny^  L.  R.  4  Q.  B.  at  p.  185.    But 

(&)  Leake  869.  qu,  would  not  such  a  contract  be  a 

{e)  Sav.  Obi.  1.  384.  mere  wager  in  almost  any  conceiv- 

(d)  By  Maule,  J.  Cankam  v.  Barry ^  able  circumstances  ? 
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to  another  in  20Z.  on  condition  quodpluma  debet  pltier^  eras,  there 
sipluvia  nonpluit  ercLS  the  obligor  shall  forfeit  the  bond,  though 
ther^  was  no  default  on  his  part,  for  he  knew  not  that  it  would 
not  rain.  In  like  manner  if  a  man  ia  bound  to  me  on  condition 
that  the  Pope  shall  be  here  at  Westminster  to-morrow,  then  if  the 
Pope  comes  not  there  is  no  default  on  the  defendant's  part,  and 
yet  he  has  forfeited  the  obligation"  (a).  "  Qenerallj  if  a  condition 
is  to  be  performed  by  a  stranger  and  he  refuses,  the  bond  ia 
forfeit,  for  the  obligor  took  upon  himself  that  the  stranger  should 
do  it"  (b).  "  If  the  condition  be  that  the  obligor  shall  ride  with 
I.  S.  to  Dover  such  a  day,  and  I.  S.  does  not  go  thither  that  day; 
in  this  case  it  seems  the  condition  is  broken,  and  that  he  must 
procure  I.  S.  to  go  thither  and  ride  with  him  at  his  peril"  (c). 
Where  the  condition  of  a  bond  was  to  give  such  a  release  as 
by  the  Court  should  be  thought  meet,  it  was  held  to  be  the 
obligor's  duty  to  procure  the  judge  to  devise  and  direct  it  {d).  If 
a  lessee  agrees  absolutely  to  assign  hia  lease,  the  lease  containing 
a  covenant  not  to  assign  without  licence,  the  contract  is  binding 
and  he  must  procure  the  lessor's  consent  (e).  But  on  the  sale  of 
shares  in  a  company,  on  the  Stock  Exchange  at  all  events,  the 
vendor  is  not  bound  to  procure  the  directors'  assent,  though  it 
may  be  required  to  complete  the  transfer  (/),  and  it  seems  at 
least  doubtful  whether  he  is  so  bound  in  any  case  (g). 

Agree-  Where  an  agreement  is  impossible  by  law  there  is  no  doubt 

TOMtt)l™'in  *^*^  ^^  ^  ^^^^  '  ^^^  example,  a  promise  by  a  servant  to  discharge 
law  is  void,  a  debt  due  to  his  master  is  void,  and  therefore  no  consideration 

for  a  reciprocal  promise  (h)  ;  though,  by  the  rule  last  stated,  a 
promise  to  procure  his  master  to  discharge  it  would  (in  the 
absence  of  any  fraudulent  intention  against  the  master)  be  good 
and  binding.  And  when  the  performance  of  a  contract  becomes 
wholly  or   in  part  impossible  by  law,  the  contract  is  to  that 


(a)  Per  Brian,  G.  J.,  Miclu  22  Ed. 
4.  26.  The  whole  discussion  there 
is  carious,  and  well  worth  perusal  in 
the  book  at  large. 

(6)  Ro.  Ab.  ] .  462,  L,  pL  6. 

(r)  Sbepp.  Touchst  892. 

(cQ  Lamb's  ca.  5  Co.  Eep.  23  h. 

[e)  Llof/d  V.  Crispe,  6  Taunt.  249, 
cp.  Oanham  v.  Barry ,  1 5  C.  B.  697, 
and  see  other  cases  in  Leake,  370. 


(/)  Stray y.  Rvudl,  Q. K  andSx. 
Ch.  1  R  &  E.  888,  916,  28  L.  J. 
Q.  a  279,  29  L.  J.  Q.  R  115. 

{g)  Lindley,  1.  732,  not  allowing 
WiUdnwn  v.  Uoyd,  7  Q.  K  27,  to  be 
now  law. 

(h)  Harvey  y.Oibhons,  2  Lev.  161 . 
It  is  called  an  illegal  consideration, 
but  such  verbal  confusions  aie  con- 
stant in  the  early  reports. 
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extent  diBcharged.     The  best  as  well  as  the  latest  instance  of  Wheo  per- 
this  is  Baily  v.  De  Oi*espigny  (a).    There  a  lessor  covenanted  with  il^^^ 
the  lessee  that  neither  he  nor  his  heirs  nor  his  assigns  would  impoesible 
allow  any  building  (with  certain  small  exceptions)  on  a  piece  of  p^nJ^,  j, 
land  of  the  lessor^s  fronting  the  demised  premises.     Afterwards  excoaed. 
a  railway  company  purchased  this  piece  of  land  under  the  com-  q^^Z^j^ 
pulsory  powers  of  an  Act  of  Parliament,  and  built  a  station 
upon  it.     The  lessee  sued  the  lessor  upon  his  covenant;  but 
the  Court  held  that  he  was  discharged  by  the  subsequent  Act 
of  Parliament,  which  put  it  out  of  his  power  to  perform  it. 
And  this  was  agreeable  to  the  true  intention,  for  the  railway 
company  coming  in  under  compulsory  powers,  "  whom  he  [the 
covenantor]  could  not  bind  by  any  stipulation,  as  he  could  an 
assignee  chosen  by  himself,"  was  ''  a  new  kind  of  assign,  such 
as  was  not  in  the  contemplation  of  the  parties  when  the  contract 
was  entered  into."    Nor  was  it  material  that  the  company  was 
only  empowered  by  Parliament,  not  rec^uired,  to  build  a  station 
at  that  particular  place  (/>).     If  a  subsequent  Act  of  Parliament 
making  the  performance  of  a  contract  impossible  were  a  private 
Act  obtained  by  the  contracting  party  himself,  he  might  perhaps 
remain  bound  by  his  contract  as  if  he  had  made  the  performance 
impossible  by  his  own  act  (of  which  afterwards)  :  but  where  the 
Act  is  a  pubHc  one,  its  effect  in  discharging  the  contract  cannot  be 
altered  by  showing  that  it  was  passed  at  the  instance  of  the 
party  originally  bound  (c). 

The  principles  we  have  just  now  considered  are  very  well  Expoaitlon 
brought  together  in  the  Digest,  in  a  passage  from  a  work  of  p^^^^^ 
Venuleius  on  Stipulations.      "  Tllud  inspiciendum  est,  an  qui  «  Roman 
centum  dari  promisit  conf estim  teneatur,  an  vero  cesset  obligatio  *^* 
donee  pecuniam  conferre  posset.     Quid  ergo  si  neque  domi  habet 
neque  inveniat  creditorem  ?     Sed  haec  recedunt  ab  impedimento 
naturali  et  respiciunt  ad  facultatem  dandi  (c7).  .  .  .  Et  generaliter 
causa  difficultatis  ad  incommodum  promissoris,  non  ad  impedi- 
mentum  stipulatoris  pertinet  \i.e.  inconvenience  short   of  im- 
possibility is  no  answer].     .     .     .     Si  ab  eo  stipulatus  sim,  qui 

(a)  L.  B.  4  Q.  B.  180.  31  L.  J.  C.  P.  280. 

ih)  L.  XL  4  Q.  B.  186-7.  (d)  For  the  explanation  of  a  not 

{c)  Brown  ▼.   Mayor  of  London,  vezy  clear  illustration  which  follows 

9  C.  B.  N,  S.  726,  ao  L.  J.  C.  P.  here,  and  is  omitted  in  >our  text, 

225,  in  Ex.  Oh.  18  C.  K  N.  S.  828,  see  Sav.  Obi.  1.  885. 
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eflScerc  non  possit,  cum  alii  possibile  sit,  iuie  lactam  obligationem 
Sabinus  scribit."  He  goes  on  to  say  that  a  legal  impossibility, 
e,g,  the  sale  of  a  public  building,  is  equivalent  to  a  natural  im- 
possibility, .  .  .  "Nee  ad  rem  pertinet  quod  ius  mutaii 
potest  et  id  quod  nunc  impossibile  est  postea  possibile  fieri ; 
non  enim  secundum  futuri  temporis  ius  sed  secundum  praesentas 
aestimari  debet  stipulatio  "  (a) :  (as  if  it  should  be  contended  that 
a  covenant  to  create  a  new  manor  is  not  a  covenant  for  a  legal 
impossibility,  because  peradventure  the  statute  of  Quia  Emptores 
may  be  repealed.)  All  this  is  in  exact  accordance  with  English 
law. 

2.  Per-  2.  "We  now  come  to  the  cases  where  the  performance  of  eoi 

formAnoe    agreement  is  not  impossible  in  its  own  nature,  but  impossible  in 

in  fact:  no  fact  by  reason  of  the  particular  circumstances.     It  is  a  rule 

e^uBe        admitted  by   aU  the  authorities,   and  supported  by  positive 

contract  is  decisions,  that  impossibility  of  this  kind  is  no  excuse  for  the 

abBolute.     failure  to  perform  an  unconditional  contract,  whether  it  exists 

at  the  date  of  the  contract,  or  arises  from  events  which  happen 

afterwards  (&).     Thus  an  absolute  contract  to  load  a  full  caigo 

of  guano  at  a  certain  island  was  not  discharged  by  there  not 

being  enough  guano  there  to  make  a  cargo  (e) :    and  where  a 

charter-party  required  a  ship  to  be  loaded  with  usual  despatch, 

it  was  held  to  be  no  answer  to  an  action  for  delay  in  loading 

that  a  frost  had  stopped  the  navigation  of  the  canal  by  which 

the  cargo  would  have  been  brought  to  the  ship  in  the  ordinary 

A  forttori   course  (d).     Still  less  will  unexpected  difficulty  or  inconvenience 

where  only  g}jQj^  Qf  impossibility  serve  as  an  excuse.      Where  insured 

yenientor  premises  were  damaged  by  fire  and  the  insurance  company, 

ti»bl&       having  an  option  to  pay  in  money  or  reinstate  the  building, 

elected  to  reinstate,  but  before  they  had  done  so  the  whole 

was  pulled  down  by  the  authority  of  the   Commissioners  of 

Sewers  as  being  in  a  dangerous  condition  ;  it  was  held  that  the 

company  were  bound  by  their  election,  and  the  performance  of  the 

(a)  D.  45.  1.  de  v.  o.  187.  §§  4-6.  (d)  Kearon  ▼.  Pearmm,  7  H.  ft  N. 

(b)  Atkinson  y.  Ritchie^  10  East  886,  31  L.  J.  Ex.  1.     So  where  a 
680.  given  number  of  days  is  aUowed  to 

(c)  Hills  V.  Sughrue,  15  M.  &  W.  the  charterer  for  unloading,  he  is 
253.     But  qu,   if  this  case  would  held  to  take  the  risk  of  any  ordinaiy 
now  be  so  decided.     It  seems  really  victssitades  which  may  cause  delay  : 
to  fall  within  the  rule  in  Taylor  v.  Thiis  v.  Byers,  1  Q.  B.  D.  244, 
Caldwell  (p.  362  below). 
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contract  as  they  liad  elected  to  perfonn  it  was  not  excused  (a). 
So  again  if  a  man  contracts  to  do  work  according  to  orders  or 
specifications  given  or  to  be  given  bj  the  other  contracting  party, 
he  is  bound  by  his  contract,  although  it  may  turn  out  not  to 
be  practicable  to  do  the  work  in  the  time  or  manner  prescribed. 
In  Jones  v.  St  John*8  College  (Oxford)  (6)  the  plaintiJBfs  contracted 
to  erect  certain  farm  buildings  according  to  plans  and  specifi- 
cations furnished  to  them,  together  with  any  alterations  or 
additions  within  specific  limits  which  the  defendants  might 
prescribe,  and  subject  to  penalties  if  the  work  were  not  finished 
within  a  certain  time.  And  they  expressly  agreed  that  altera- 
tions and  additions  were  to  be  completed  on  the  same  conditions 
and  in  the  same  time  as  the  works  under  the  original  contract, 
unless  an  extension  of  time  were  specially  allowed.  It  was 
held  that  the  plaintiffs,  having  contracted  in  such  terms,  could 
not  avoid  the  penalties  for  non-completion  by  showing  that  the 
delay  arose  from  alterations  being  ordered  by  the  defendants 
which  were  so  mixed  up  with  the  original  work  that  it  became 
impossible  to  complete  the  whole  within  the  specified  time.  In 
Th&ni  V.  Mayor  of  London  (c)  a  contractor  undertook  to  execute 
works  according  to  specifications  prepared  by  the  engineer  of 
the  corporation.  It  turned  out  that  an  important  part  of  the 
works  could  not  be  executed  in  the  manner  therein  described, 
and  after  fruitless  attempts  in  which  the  plaintiff  incurred  much 
expense,  that  part  had  to  be  executed  in  a  different  way.  It 
was  held  that  no  warranty  could  be  implied  on  the  part  of  the 
corporation  that  the  plans  were  such  as  to  make  the  work  in 
fact  reasonably  practicable,  and  that  the  plaintiff  could  not 
recover  as  on  such  a  warranty  the  value  of  the  work  that  had 
been  thrown  away.  The  judgments  in  the  House  of  Lords  leave 
it  an  open  question  whether,  assuming  the  extra  work  thus 
caused  not  to  have  been  extra  work  of  the  kind  contemplated 
by  the  contract  itself  and  to  be  paid  for  under  it,  the  plaintiff 
might  not  have  recovered  for  it  as  on  a  quarUum  meruit.  In 
short,  it  is  admitted  law  that  generally  where  there  is  a  positive 

(a)  Br<twn  v.  Royal  Insurance  Co.  by  the  act  of  the  law. 

1  E.  &  E.  863,  28  L.  J.  Q.  B.  275,  (6)  L.  R.  6  Q.  B.  116, 124. 

din.    Erie,  J.  who  thought  such  a  (c)  L.  R.  9  Ex.  163,  in  Ex.  Ch. 

reinstatement  as  was  contemplated  10  Ex.  112,  affcU  in  H.  L.  1  App. 

by  the  contract  (not  being  an  entire  Ca.  120. 
rebuilding)  had  become  impoaaible 
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contract  to  do  a  thing  not  in  itself  unlawful,  the  contractor 
must  perfonn  it,  or  pay  damages  for  not  doing  it,  although  in 
consequence  of  unforeseen  accidents  the  performance  of  his 
contract  has  become  unexpectedly  burdensome  or  even  impos- 
sible (a). 

Prohibi-         Where  the  performance  of  a  contract  becomes  impracticable 

f^^^l^      by  reason  of  its  being  forbidden  by  a  foreign  law,  it  is  deemed 

law=im-    to  have  become  impossible  not  in  law  but  in  fact.     In  Barker  v. 

m^t  ^  Hodgson  {h)  intercourse  with  the  port  to  which  a  ship  was 

chartered  was  prohibited  on  account  of  an  epidemic  prevailing 

there,  so  that  the  freighter  was  prevented  from  furnishing  a 

cargo ;  but  it  was  held  that  this  did  not  dissolve  his  obligation. 

So  if  the  goods  are  confiscated  at  a  foreign  port,  that  is  no 

answer  to  an  action  against  the  shipowner  for  not  delivering 

them  (c). 

Obligation      Certain  cases,  of  which  Paradine  v.  Jane  (d)  is  the  leading 
to  pay  rent  ^^^t  *^  often  referred  to  upon  this  head.     The  effect  of  them 
though  de-  ig  that  the  accidental  destruction  of  a  leasehold  building,  or  the 
mises  jw-  "  tenant's  occupation  being  otherwise  interrupted  by  inevitable 
cidentally   accident,  does  not  determine  or  suspend  the  obligation  to  pay 
No  im-    '  ^°^  either  at  law  or  in  equity  («).     In  these  cases,  however,  the 
possibility  performance  of  the  contract  does  not  really  become  impossible. 
*         There  is  obviously  nothing  impossible  in  the  relation  of  land- 
lord and  tenant  continuing  with  its  regular  incidejits.    We  must 
be  careful  not  to  lose  sight  of  the  two  distinct  characters  of  a 
lease  as  a  contract  (or  assemblage  of  contracts)  and  as  a  con- 
veyance.    There  is  a  common  misfortune  depriving  both  parties 
to  some  extent  of  tlio  benefit  of  their  respective  interests  in  the 
property  ;  not  of  the  benefit  of  the  contract,  for  so  far  as  it  is 
a  matter  of  contract,  neither  party  is  in  a  legal  sense  disabled 
from  performing  any  material  part  of  it.    The  expense  of  getting 
housed  elsewhere,  or  the  loss  of  profits  from  a  business  carried 


(a)  Taylor  v.  Caldiodl,  3  B.  &  S.  544. 

826,  883,  82  L.  J.  Q.  B.  164,  166.  (6)  8  M.  &  S.  267. 

This  rule  does  not  extend,  however,  (c)  Spenoe  v.  Chodwicky  10  Q.  B. 

beyond  express  contracts.    An  un-  517. 

dertaking  to  be  answerable  for  delay  {d)  Aleyn  26. 

caused  by  vis  fiuyor  cannot  be  made  (e)  L&xU  v.  Cheethanit  1  Sim.  146, 

part  of  an  implied  contract :  Fordv,  Lofft  v.  Dennis,  !£.&£.  474,  28 

(Mettoorth  (Ex.  Ch.)  L.  R.  6  Q.  B.  L.  J.  Q.  B.  168. 
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on  upon  the  premises,  may  render  it  difficult  or  even  imprac- 
ticable for  the  tenant  to  go  on  paying  rent.     But  it  does  not 
render  the  payment  of  his  rent  impossible  in  any  other  sense 
than  it  renders  the  payment  of  any  other  debt  to  any  other 
creditor  impossible  (a).     It  is  a  personal  and  relative  "  causa 
difficultatis "  ;  which,  as  we  have  seen,  is  irrelevant  in  a  legal 
point  of  view.      The  lessee's  special  covenants,  if  such  there 
be,  to  paint  the  walls  at  stated  times  or  the  like,  do  become 
impossible  of  performance  by  the  destruction  of  their  subject- 
matter,  and  to  that  extent,  no  doubt,  are  discharged  or  suspended 
as  being  within  the  rule  in  Taylor  v.  Caldwell,  which  we  shall  im- 
mediately consider.  Only  to  this  limited  extent  is  there  any  precise 
resemblance  to  the  wider  class  of  cases  where  the  performance  of 
a  contract  becomes  in  fact  impossible.  The  true  analogy  ia  in  the  bat  a 
nature  of  the  question  which  the  rule  of  law  has  to  decide :  q^^gijion 
namely  whether  the  contract  is  in  substance  and  effect  as  well  Wc.  whe- 
as  in  terms  unconditional  and  without  any  implied  exception  of  oo^^[|.|m^ 
inevitable  accident.     We  shall  see  that  this  is  always  the  real  is  really 
question.     The  answer  being  here  determined  by  Paradine  v.  ditioJJ^ 
Jane  (b),  it  was  held  in  the  later  cases  (c)  (about  which  diffi- 
culties are  sometimes  felt,  but  it  is  submitted  without  solid 
reason)  that  it  is  not  affected  by  the  landlord  having  protected 
himself  by  an  insurance,  which  is  a  purely  collateral  contract  of 
indemnity.     There  might  indeed  very  well  be  a  further  collateral 
agreement  between  the  landlord  and  tenant  that  the  landlord 
should  apply  the  insurance  moneys  to  rebuilding  the  premises. 
Such  an  agreement  would  be  good  without  any  new  considera- 
tion on  the  tenant's  part  beyond  his  acceptance  of  the  lease,  and 
probably  without  being  put  into  writing  (d).     On  the  other 
hand  it  is  often  a  term  of  the  lease  that  the  tenant  shall  keep 
the  premises   insured  and  that  in  case  of  fire  the  insurance 
moneys  shall  be  applied    in    reinstatement.      There,  if  the 
landlord  has  insured  separately  without    the    knowledge  of 
the  tenant,   so  that  the  damage  is  apportioned  between   the 
two  policies,   and  the  amount  received  by  the  tenant  is  di- 

(a)  See    per    Lord    Blackburn,  {d)  Parol  collateral   asreements 

2  App.  Ca.  770.  have  been  held  good  in  Ertkine  v. 

(6)  Aleyn  26.  Adeane,    8    Ch.    756,     Moryan    v. 

i<?)  Lud9  V.  Ckeetham^l  Sim.  146,  Oriffiik,  L.  R.  6  Ex.  70,  Angtll  v. 

Lofi  y.  Dtnnu,  1  £.  &  E.   474,  28  Dftke,  L.  R.  10  Q.  B.  174. 
L.J.  Q.B.16& 
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minished)  the  tenant  is  entitled  to  the  benefit  of  the  other 
policy  also  (a). 

Contra  the  The  rule  or  presumption  might,  of  course,  be  the  other  way, 
as  it  is  by  the  civil  law,  where  it  is  an  incident  of  the  contract 
to  pay  rent  that  it  is  suspended  by  inevitable  accident  destroying 
or  making  useless  the  thing  demised.  The  particular  event  on 
which  Parading  v.  Jane  was  decided,  eviction  by  alien  enemies  (6), 
is  expressly  dealt  with  in  this  manner.  The  law  of  Scotland 
follows  the  civil  law  (c).  Either  way  the  rule  is  subject  to  any 
special  agreement  of  the  parties,  and  it  is  .but  a  question  which, 
in  the  absence  of  such  agreement,  is  the  better  distribution  of 
the  hardship  that  must  to  some  extent  fall  upon  both.  It  is 
hard  for  a  tenant,  according  to  the  English  rule,  to  pay  an  occu- 
pation rent  for  a  burnt  out  plot  of  ground.  It  is  hard  for  a  land- 
lord, according  to  the  Koman  and  Scottish  rule,  to  lose  the  rent  as 
well  as  (it  may  be)  a  material  part  of  the  value  of  the  reversion. 
Either  party  may  be  insured ;  but  that,  as  we  have  said,  is  not 
of  itself  relevant  as  between  them. 

Exoeptions  So  far  the  general  rule.  The  nature  of  the  exceptions  is 
in  certain  ^.]^^  g^^  forth  by  the  judgment  of  the  Court  in  Baily  v.  De 
subse-         Crespigny : — 

^^^h*rtv  "  ^^^  ^^^^  ^®  ^^  doubt  that  a  man  may  by  an  absolute  contract 
'  bind  himself  to  perform  thiugs  which  Bubsequently  become  impossible 
or  to  pay  damages  for  the  non-performance,  and  this  construction  is 
to  be  put  upon  an  unqualified  undertaking,  where  the  event  which 
causes  the  impossibility  was  or  might  have  been  anticipated  and 
guarded  against  in  the  contract,  or  where  the  impossibility  arises 
from  the  act  or  default  of  the  promisor. 

But  where  the  event  is  of  such  a  character  that  it  cannot  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  the  contracting 
parties  when  the  contract  was  made,  they  will  not  be  held  bound  by 
general  words  which,  though  large  enough  to  include,  were  not  used 
with  reference  to  the  possibility  of  the  particular  contingency  which 
afterwaids  happens.     It  it  on  this  principle  that  the  act  of  God  is  in 


(a)  Reynard  v.   Arnold,   10  Ch.  timeret,    qoamvlB    pericnliim  vere 

886.  non  fuiaaet,  tamen  non  debere  mer* 

(6)  Si  incuTBiis  hostium  fiat,  D.  cedem ;  sed  si  causa  timoris  iusta  non 

19.  2.  locati  oonducti,  15  §  2 ;  or  even  fuisset,  nihilominuB  debere,  D.  tod. 

reasonable  fear  of  it :  Si  quis  timoris  tiL  27  §  1. 

causa  emigrasset    .    .  .    respondit,  (c)  Per  Lord  Campbell,  Loijjl  v. 

esi    cansa    fmsset    cur    periculum  Dennis,  supra. 
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some  cases  said  to  excuse  the  breach  of  a  contract.  This  is  in  fact  an 
inaccurate  expression,  because,  where  it  is  an  answer  to  a  complaint 
of  an  alleged  breach  of  contract  that  the  thing  done  or  left  undone 
was  so  by  the  act  of  God,  what  is  meant  is  that  it  was  not  within  the 
contract "  (a). 

Tills  (as  well  as  the  following  context,  which,  is  too  long  to  Kvents  not 
quote)  well  shows  the  modem  tendency,  to  which  we  have  J^^  ^^. 
already  called  attention,  to  reduce  all  the  rules  on  this  subject  to  templation 
rules  of  construction.  By  the  modem  understanding  of  the  law  ^ntract 
we  are  not  bound  to  seek  for  a  general  definition  of  "  the  act  of 
God  "  or  vis  major  (6),  but  only  to  ascertain  what  kind  of  events 
were  within  the  contemplation  of  the  parties,  including  in  the 
term  event  an  existing  but  unascertained  state  of  facts.  This  is 
yet  more  apparent  if  one  attempts  to  frame  any  definition  of  the 
term  "  act  of  God."  It  does  not  include  every  inevitable  accident ; 
contrary  winds,  for  example,  are  not  within  the  meaning  of  the 
term  in  a  charter-party.  Nor  is  the  reason  far  to  seek ;  the  risk 
of  contrary  winds,  though  inevitable,  is  one  of  the  ordinary 
risks  which  the  parties  must  be  understood  to  have  before  them 
and  to  take  upon  them  in  making  such  a  contract :  therefore  it 
is  said  that  the  event  must  be  not  merely  accidental,  but  over- 
whelming (g).  But  on  the  other  band  the  term  is  not  confined 
to  unusual  events  :  death,  for  example,  is  an  "  act  of  God  "  as 
regards  contracts  of  personal  service,  because  in  the  particular 
case  it  is  not  calculable.  Yet  the  fact  that  this  very  event  is  not 
only  certain  to  happen,  but  on  a  sufficiently  large  average  is 
calculable,  is  the  foundation  of  the  whole  system  of  life  annuities 
and  life  insurance.  Again,  death  is  inevitable  sooner  or  later, 
but  may  be  largely  prevented  as  to  particular  causes  and  occasions. 
The  effects  of  tempest  or  of  earthquake  may  be  really  inevitable 
by  any  precaution  whatever.  But  fire  is  not  inevitable  in  that 
sense.  Precautions  may  be  taken  both  against  its  breaking  out 
and  for  extinguishing  it  when  it  does  break  out.  We  cannot 
arrive,  then,  at  any  more  distinct  conception  than  this  :  An  event 
which,  as  between  the  parties  and /or  the  purpose  oftlie  matter  in 


[a]  L.  R.  4  Q.  B.  185.  26  §  6. 

(6)  Both  these  terma  are  cUusical:  (c)    Per  Martin,    B.    Ooikley   y. 

<*  Vis  maior,  quam  Graeci  990V  /3/ar  PorUmouih  Je  Rydt  SUam  Packet 

appelhmt."    Gaius  in  D.  19. 2.  locati  Co,  11  Ex.  618. 
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hand  J  cannot  be  definitely  foreseen  or  controlled.  In  other 
words,  we  are  thrown  back  upon  the  nature  and  construction  of 
the  particular  contract  (a). 

We  may  now  proceed  to  the  specific  classeis  of  exceptional 
cases. 

(a)  Where      a.  Where  the  performance  of  the  contract  depends  on  the 

the  per-      existence  of  a  specific  thing.     The  law  was  settled  on  this  head 

depends      by  Taylor  y,  Caldioell  (h),  where  the  defendants  agreed  to  let 

on  the        ijj^g  plaintiffs  have  the  use  (b)  of  the  Surrey  Grardens  and  Music 
existence  ^  \  /  ^ 

of aspedfic  Hall  on  certain  days  for  the  purpose  of  giving  entertainments. 

S^?'    .     Before  the  first  of  those  days  the  musicrhall  was  destroyed  by 

CfddwelL    fire  so  that  the  entertainments  could  not  be  given,  and  without 

the  fault  of  either  party.     The  Court  held  that  the  defendants 

were  excused,  and  laid  down  the  following  principle :  "  Where 

from  the  nature  of  the  contract  it  appears  that  the  parties  must 

from  the  beginning  have  known  that  it  could  not  be  fulfilled 

unless,  when  the  time  for  the  fulfilment  of  the  contract  arrived, 

some  particular  specified  thing  continued  to  exist,  so  that  when 

entering  into  the  contract  they  must  have  contemplated  such 

continued  existence  as  the  foundation  of  what  was  to  be  done ; 

there  in  the  absence  of  any  express  or  implied  (c)  warranty  that 

Implied      the  thing  shall  exist,  the  contract  is  not  to  be  considered  a  positive 

wndition    contract,  but  subject  to  the  implied  condition  that  the  parties 

further       shall  be  excused  in  case,  before  breach,  performance  becomes 

perfor-^      impossible  from  the  perishing  of  the  thing  without  default  of 

excused  if  the  conti'actor."     And  the  following  authorities  and  analogies 

the  thing    ^^j^  ^]^q^  up^^  :_ 

perishes 

without  The  civil  law,  which  implies  such  an  exception  in  all  cases  of 

^®  P"^y'»  obligation  de  certo  corpore.     (D.  45.  1.  de  v.  o.  23,  33  (d): 
default. 


(a)  As  to  what  is  such  an  **act  of 
Grod  *'  as  will  make  an  exception  to 
a  duty  imposed  not  specially  by 
contract  but  by  the  general  law,  see 
NichoU  V.  Mar$landy  2  Ex.  D.  1, 
Nugent  v.  Smith,  1  C.  P.  D.  423, 
444,  both  in  C.  A. 

(6)  3  B.  &  S.  826,  32  L.  J.  Q.  B. 
164.  There  were  words  sufficient 
for  ui  actiia]  demise,  but  the  Ck)urt 
held  that  the  manifest  general  in- 
tention prevailed  over  them. 


(c)  That  is,  understood  in  fact 
between  the  parties :  the  whole 
acoipe  of  the  passage  being  Uiat  it  la 
not  to  be  implied  by  law. 

(d)  Cp.  also  D.  46. 3.  de  solat.  107. 
Yerborum  obligatio  ant  naturaliter 
resolvitur  aut  civiliter ;  naturaliter, 
veluti  solutionCf  aut  cum  ree  in 
stipulationem  deducta  sine  culpa 
promisBoris  in  rebiu  humanls  esse 
desiit 
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Poihicr,  Obi.  §  149,  ib.  Part  3,  ch.  6,  §§649,  sqq.,  and  Conirat 
de  Vente,  §  308,  sqi^.  translated  in  Blackburn  on  Sale,  173.) 

The  cases  of  contractual  rights  or  duties  of  a  strictly  personal 
nature  which,  though  the  contract  is  not  expressly  qualified,  are 
by  English  law  not  transmissible  to  executors  (see  ch.  V.,  p.  172, 
above). 

The  admitted  rule  of  English  law  that  where  the  property  in 
specific  chattels  to  be  delivered  at  a  future  day  has  passed  by 
bargain  and  sale,  and  the  chattels  perish  meanwhile  without  the 
"vendor's  default,  he  is  excused  from  performing  his  contract  to 
deliver ;  and  the  similar  rule  as  to  loans  of  chattels  and  bail- 
ments. In  all  these  cases,  though  the  promise  la  in  words 
positive,  the  exception  is  allowed  ''  because  from  the  nature  of 
the  contract  it  is  apparent  that  the  parties  contracted  on  the 
basis  of  the  continued  existence  of  the  particular  person  or 
chattel" 

The  same  principle  was  followed  in  Appleby  v.  Meyers  (a).  Appleby  v. 
There  the  plaintiii's  agreed  with  the  defendant  to  erect  an  ^^^ 
engine  and  other  machinery  on  his  premises,  at  certain  prices  for 
the  separate  parts  of  the  work,  no  time  being  fixed  for  payment. 
While  the  works  were  proceeding,  and  before  any  part  was 
complete,  the  premises,  together  with  the  uncompleted  works 
and  materials  upon  them,  were  accidentally  destroyed  by  fire. 
In  the  Common  Pleas  it  was  held  that  the  plaintiifs  might 
recover  the  value  of  the  work  already  done  as  on  a  term  to  that 
effect  to  be  implied  in  the  nature  of  the  contract.  And  in  the 
court  above  authorities  to  the  same  effect  were  cited  from  the 
Digest  and  from  modem  French  writers :  these,  however,  were 
not  discussed  in  the  judgment,  the  Court  merely  observing  that 
they  were  not  binding.  In  the  Exchequer  Chamber  the  judg- 
ment of  the  Common  Pleas  was  reversed.  It  was  admitted 
that  the  work  under  the  contract  could  not  be  done  unless  the 
defendant's  premises  continued  in  a  fit  state  to  receive  it.  It 
was  also  admitted  that  if  the  defendant  had  by  his  own  default 
rendered  the  premises  unfit  to  receive  the  work,  the  plaintiffs 
might  have  recovered  the  value  of  the  work  already  dona  But 
it  was  held  that  the  court  below  were  wrong  in  thinking  that 


(a)  li.  R  2  0,  P.  661,  in  Ex.  Ch.  revg.  g.  c  1  C.  P.  615. 
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Saving  as 
to  instal- 
ments  of 
payment 
already 
earned. 


there  was  an  absolute  promise  or  warranty  by  the  defendant  that 
the  premises  should  at  all  events  continue  so  fit.  "  Where,  as 
in  the  present  case,  the  premises  are  destroyed  without  fault  on 
either  side,  it  is  a  misfortune  equally  affecting  both  parties^ 
excusing  both  from  further  performance  of  the  contract^  but 
giving  a  cause  of  action  to  neither."  Another  argument  for  the 
plaintiffs  was  that  the  property  in  the  work  done  had  passed  to 
the  defendant  and  was  therefore  at  his  risk  (a).  To  this  the 
Court  answered  that  it  was  at  least  doubtful  whether  it  had  ; 
and  even  if  it  had,  the  contract  was  still  that  nothing  s)iould  be 
payable  unless  and  until  the  whole  work  was  completed. 

Where  there  is  an  entire  contract  for  doing  work  upon  specific 
property,  as  fitting  a  steamship  with  new  machinery,  for  a  certain 
price,  but  the  price  is  payable  by  instalments,  and  the  ship  is 
lost  before  the  machinery  has  been  delivered,  but  after  one  or 
more  of  the  instalments  has  been  paid,  the  further  performance 
of  the  contract  is  excused,  but  the  money  already  paid,  though 
on  account  not  of  a  part,  but  of  the  entire  contract,  cannot  be 
recovered  back  (b). 


Contract        The  same  doctrine  has  been  applied  where  the  subject-matter 

for  future  Qf  ^he  contract  is  a  future  specific  product  or  some  part  of  it. 

Bpecifio  * 

product.     In  March  A.  agreed  to  sell  and  B.  to  purchase  200  tons  of 

potatoes  grown  on  certain  land  belonging  to  A.     In  August  the 

crop  failed  by  the  potato  blight,  and  A.  was  unable  to  deliver 

more  than  80  tons :  the  Court  held  that  he  was  excused  as  to 

tne  rest.     '*  The  contract  was  for  200  tons  of  a  particular  crop 

in  particular  fields"  .  .  .  "not  200  tons  of  potatoes  simply, 

but  200  tons  off  particular  land"  .  .  .   "and  therefore  there  was 


(a)  In  the  case  cited  in  argument 
from  Dalloz,  Jnriap.  G4n.  1861,  pt. 
1.  105,  Ohemin  de  ftr  du  Dauphini 
V.  C7e£,  where  railway  works  in 
course  of  construction  had  been 
spoilt  by  floods,  the  Court  of  Cassa- 
tion relied  on  the  distinction  that 
they  were  not  such  as  remained  in 
the  contractor's  disposition  till  the 
whole  was  finished,  but  *'de  con- 
structions dont  les  mat^riaux  et  la 
main  d'oeuvre  ^taient  foumis  par 
^entrepreneur  et  qui  s'inoorporaient 


au  sol  du  propri^taire,"  as  excluding 
the  application  of  articles  1788-1790 
of  the  Code  Civil,  which  lay  down 
a  rule  similar  to  that  of  the  prin- 
cipal case. 

(6)  AngUh£gypHan  Naviffotion 
Co.  V.  JUnnie,  L.  R.  10  C.  P.  271. 
It  would  seem  the  same  on  prin- 
ciple where  the  whole  price  is  paid 
in  advance.  See  Vangerow,  Pand. 
3.  234  sqq.  ;  and  the  cases  on  con- 
tracts, personal  service,  and  appren- 
ticeship cited  farther  on. 
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an  implied  term  in  the  contract  that  each  party  should  he  free  if 
the  crop  perished  "  (a). 

These  are  all  cases  of  the  performance  becoming  impossible  Impomi- 
by  events  which  happen  after  the  contract  is  made.     But  some-  ^J^^^f  * 
times  the  same  kind  of  impossibility  results  from  the  existence  contract 
of  a  state  of  things  not  contemplated  by  the  parties,  and  the  oJ^JJi^J^ 
performance  is  excused  to  the  same  extent  and  for  the  same  not  con- 
reasons  as  if  that  state  of  things  had  supervened.     Where  indeed  ^   ^atiee. 
the  impossibility  consists  in  the  absolute  non-existence  of  the 
specific  property  or  interest  in  property  which  is  the  subject- 
matter  of  the  agreement,  there,  on  principles  independent  of 
those  now  imder  consideration,  the  agreement  is  void  as  being 
grounded  on  a  material  mistake  common  to  the  parties :  and 
this  particular  topic  is   therefore   reserved   for  the   following 
chapter,  where  we  speak  of  Fundamental  Error  as  preventing 
the  formation  of  a  true  contract.     There  are  some  cases  however 
which,  although  the  line  is  difficult  to  draw,  seem  to  fall  more 
properly  within  the  present  division. 

When  a  lessee  under  a  mining  lease  covenants  in  unqualified  Covenants 

terms  to  pay  a  fixed  minimum  rent,  he  is  bound  to  pay  it  both  *<>,^ork 

at  law  {b)  and  in  equity  (c),  though  the  mine  may  turn  out  to  to  raise 

be  not  worth  working  or  even  unworkable.     But  it  is  otherwise  nimimnm 

°  amounts 

with  a  covenant  to  work  the  mine  or  to  raise  a  minimum  amount. 

In  the  case  in  equity  last  referred  to  (c),  where  a  coal  mine  was 

found  to  be  so  interrupted  by  faults  as  to  be  not  worth  working, 

it  was  said  that  the  lessor  might  be  restrained  from  suing  on  the 

covenant  to  work  it  on  the  terms  of  the  lessee  paying  royalty  on 

the  estimated  quantity  of  coal  which  remained  unworked.     A  Clifford  v, 

similar  question  was  fully  dealt  with  in  Clifford  v.  Watts  (d).  ^**^« 

The  demise  was  of  all  the  mines,  veins,  &c.,  of  clay  on  certain 

land.     There  was  no  covenant  by  the  lessee  to  pay  any  minimum 

rent,  but  there  was  a  covenant  to  dig  in  every  year  of  the  term 

not  less  than  1000  tons  nor  more  than  2000  tons  of  pipe  or 

potter's  clay.     An  action  was  brought  by  the  lessor  for  breach 

of  this  covenant.     Plea  (e),  to  the  effect  that  there  was  not  at 

(a)  HoweU  v.  Coupland,  L.  K  9  (c)  Ridgway  v.  Sntyd^  Kay  627. 

Q.  B.  462,  466,  affd,  in  C.  A.  1  Q.  li.  (d)  L.  R  6  C.  P.  677. 

D.  258,  see  per  Cleasby,  B.  at  p.  263.  (t)  It  was  pleaded  as  an  eqnitable 

(6)  MarquU  of  Bute  v.  Thxmptony  plea,  but    the   Court    treated    the 

13  M.  k  W.  487.  defence  as  a  legal  one. 
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the  demise  or  since  so  much  as  1000  tons  of  such  clay  under  the 
lands,  that  the  perfonnance  of  the  covenant  had  always  been 
impossible,  and  that  at  the  date  of  the  demise  the  defendant  did 
not  know  and  had  no  reasonable  means  of  knowing  the  impos- 
sibility. The  Court  held  that  upon  the  natural  construction  of 
the  deed  the  contract  was  that  the  lessee  should  work  out  what- 
ever clay  there  might  be  under  the  land,  and  the  covenant  sued 
on  was  only  a  subsidiary  provision  fixing  the  rate  at  which  it 
should  be  worked.  The  tenant  could  not  be  presumed  to  warrant 
that  clay  should  be  found :  and  "  the  result  of  a  decision  in 
favour  of  the  plaintiff  would  be  to  give  him  a  fixed  minimum 
rent  when  he  had  not  covenanted  for  it "  (a). 

Analogoiu  In  certain  kinds  of  contracts,  notably  charter-parties,  it  is 
express  ^^ual  to  provide  by  express  exceptions  for  the  kind  of  events  we 
exceptions  have  been  considering.  It  is  not  within  our  province  to  enter 
merd!^  upon  the  questions  of  construction  which  arise  in  this  manner, 
oontracta  and  which  form  important  special  topics  of  commercial  law. 
However,  when  the  exception  of  a  certain  class  of  risks  is  once 
established,  either  as  being  implied  by  law  from  the  nature  of 
the  transaction,  or  by  the  special  agreement  of  the  parties,  the 
treatment  is  very  much  the  same  in  principle  :  and  a  few  recent 
decisions  may  be  mentioned  as  throwing  light  on  the  general 
law.  Where  the  principal  part  of  the  contract  becomes  impos- 
sible of  performance  by  an  excepted  risk,  the  parties  are  also 
discharged  from  performing  any  other  part  which  remains 
possible,  but  is  useless  without  that  which  has  become  impos- 
sible (&).  It  is  a  general  principle  that  a  contract  is  not  to 
be  treated  as  having  become  impossible  of  performance  if  by 
any  reasonable  construction  it  is  still  capable  in  substance  of 
being  performed  (c) :  but  on  the  other  hand  special  exceptions 
are  not  to  be  laid  hold  of  to  keep  it  in  force  contrary  to  the  real 
intention.  Thus  where  the  contract  is  to  be  performed  "  with 
all  possible  despatch,"  saving  certain  impediments,  the  party  for 


(a)  Per  Montague  Smith,  J.  at  of  the  state  of  the  mine  when  they 

p.     587.      Cp.  and  dist.  JervU  v.  executed  the  lease. 
Tomkinson,  1  H.  &  N.  196,  26  L.  J.  (6)  Oeipel  v.  Smith,  L.  B.  7  Q.  B. 

Ex.  41,  where  the  covenant  was  not  404,  411. 

only  to  get  2000  tons  of  rock  salt  (c)  The  Teutonia,  L.  R  4  P.  C. 

per  annum,  but  to  pay  6d.  a  ton  for  171,  182.  Op.  Jones  v.  Holm^  L.  R 

every  ton  short,  and  the  lessees  knew  2  Ex.  835. 
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whose  benefit  the  saving  is  introduced  cannot  force  the  other  to 
accept  performance  after  a  delay  unreasonable  in  itself,  though 
due  to  an  excepted  cause,  if  the  manifest  general  intention  of 
the  parties  is  that  the  contract  shall  be  performed  within  a 
reasonable  time,  if  at  all.  The  saving  clause  will  protect  him 
from  liability  to  an  action  for  the  delay,  but  that  is  all :  the 
other  pctfty  cannot  treat  the  contract  as  broken  for  the  purpose 
of  recovering  damages,  but  he  is  not  prevented  from  treating  it 
as  dissolved  (a). 

fi.  Where  the  performance  of  the  contract  depends  on  the  life  (^)  Wbere 
or  health  of  a  person.    "  All  contracts  for  personal  services  which  P«rfonn- 
can  be  performed  only  during  the  lifetime  of  the  party  contract-  depends  on 
ing  are  subject  to  the  implied  condition  that  he  shall  be  alive  to  J^^^.^' 
perform  them ;  and  should  he  die,  his  executor  is  not  liable  to  penon. 
an  action  for  the  breach  of  contract  occasioned  by  his  death  "  (ft).  ^napWed 
Conversely,  if  the  master  dies  during  the  service,  the  servant  is  that  the 
thereby  discharged,  and  cannot  treat  the  contract  as  in  force  P?"??^ 
against  the  master's  personal  representatives  (c).     The  passage  remain 
now  cited  goes  on  to  suggest  the  extension  of  this  principle  to  *^^®  "*d 
the  case  of  the  party  becoming,  without  his  own  default,  inca-  enough 
pable  of  fulfilling  the  contract  in  his  lifetime :  "  A  contract  by  an  ***'  ^^ 
author  to  write  a  book,  or  by  a  painter  to  paint  a  picture  within  oftK^ 
a  reasonable  time  would  in  my  judgment  be  deemed  subject  to  contract 
the  condition  that  if  the  author  became  insane,  or  the  painter 
paralytic,  and  so  incapable  of  performing  the  contract  by  the  act 
of  God,  he  would  not  be  liable  personally  in  damages  any  more 
than  his  executors  would  be  if  he  had  been  prevented  by  death." 
This  view,  which  obviously  commends  itself  in  point  of  reason 
and  convenience,  is  strongly  ©onfirmed  by  Taylor  v.  Caldwell 
(mpra,  p.  362),  where  indeed  it  was  recognized  as  correct,  and  it  has 
since  been  established  by  direct  decisions.     In  Boast  v.  Firth  (d)  Boast  v. 
a  master  sued  the  father  of  his  apprentice  on  his  covenant  in  the  *'"^- 
apprenticeship  deed  that  the  apprentice  should  serve  him,  the 
plaintiff,  during  all  the  term.     The  defence  was  that  the  appren- 
tice was  prevented  from  so  doing  by  permanent  illness  arising 

(a)  Jaekgon  v.  Union  Marine  In-  L.  J.  Q.  B.  at  p.  51. 

tvrance  Co.  in  Ex.  Ch.  L.   R.  10  (c)  Famno  v.    Wifton,  L.   R   4 

C.  P.  125,U4  8qq.  C.  P.  744. 

{b)    Pollock,   t .  B.   in   ffaU  v.  (d)  h.  R.  4  C.  P.  1. 
Wrifjht,  £.  K  &  £.  at  p.  798,  29 
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Bobinion 
V.  Davison. 


The 

contract 

becomes 

void,  not 

only 

voidable 

at  option 

of  party 

disabled. 

SenMc, 

notice 

should  be 

given  to 

tiie  other 

party. 


after  the  making  of  the  indenture.  The  Court  held  that  "it 
must  be  taken  to  have  been  in  the  contemplation  of  the  parties 
when  they  entered  into  this  covenant  that  the  prevention  of  per^ 
fonnance  by  the  act  of  God  should  be  an  excuse  for  non-perfor- 
mance "  (a),  and  that  the  defence  was  a  good  one.  In  Robinson 
V.  Davison  (b)  the  defendant*s  wife,  an  eminent  pianoforte 
player,  was  engaged  to  play  at  a  concert  When  the  time  came 
she  was  disabled  by  illness.  The  giver  of  the  entertainment  sued 
for  the  loss  he  had  incurred  by  putting  off  the  concert,  and  had 
a  verdict  for  a  small  sum  under  a  direction  to  the  effect  that  the 
performer's  illness  was  an  excuse,  but  that  she  was  bound  to  give 
the  plaintiff  notice  of  it  within  a  reasonable  time.  The  sum 
recovered  represented  the  excess  of  the  plaintiff"8  expenses  about 
giving  notice  of  the  postponement  to  the  public  and  to  persons 
who  had  taken  tickets  beyond  what  he  would  have  had  to  pay  if 
notice  had  been  sent  him  by  telegraph  instead  of  by  letter,  llie 
Court  of  Exchequer  upheld  the  direction  on  the  main  point 
The  reason  was  thus  shortly  put  by  BramweU,  6.  "  This 
is  a  contract  to  perform  a  service  which  no  deputy  could 
perform,  and  which  in  case  of  death  could  not  be  performed 
by  the  executors  of  the  deceased :  and  I  am  of  opinion  that 
by  virtue  of  the  terms  of  the  original  bargain  incapacity  either 
of  body  or  mind  in  the  performer,  without  default  on  his  or  her 
part,  is  an  excuse  for  non-performance  "  (c).  The  same  judge 
also  observed,  in  effect^  that  the  contract  becomes,  not  voidable 
at  the  option  of  the  party  disabled  from  performance,  but  wholly 
void.  Here  the  player  could  not  have  insisted  **  on  performing 
her  engagement,  however  ineffectually  that  might  have  been" 
when  she  was  really  unfit  to  perform  it.  The  other  party's  right 
to  rescind  has  since  been  established  by  a  direct  decision  (d). 
No  positive  opinion  was  expressed  on  the  other  point  as  to  the 
duty  of  giving  notice.  But  it  may  be  taken  as  correct  that  it  is 
the  duty  of  the  party  disabled  to  give  the  earliest  notice  that  is 
reasonably  practicable.  Probably  notice  reasonable  in  itself 
could  not  be  required,  for  the  disabling  accident  may  be  sudden 
and  at  the  last  moment^  and  the  duty  must  be  limited  to  cases 


(a)  Per  Montague  Smith,  J.  at 
p.  7. 
(&)  L.  B.  6  Ex.  269.^ 


(c)  L.  R.  6  Ex.  at  p.  277. 
(cf)  Poufaard  v.  Spiers  A  Pondj  1 
Q.  B.  D.410. 
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where  notice  can  be  of  some  use  (a).  It  farther  appears  from 
the  case  that  the  effect  of  an  omission  of  this  duty  is  that  the 
contract  xemains  in  force  for  the  purpose  only  of  recovering  such 
damage  as  is  directly  referable  to  the  omission.  The  decision  also 
shows^  if  express  authority  be  required  for  it,  that  it  matters  not 
whether  the  disability  be  permanent  or  temporary,  but  only 
whether  it  is  such  as  to  prevent  the  fulfilment  of  the  particular 
contract. 

r  I        the  earlier  and  very  peculiar  case  of  Hall  v.  Wright  {h)  Hall  v, 
the  question,  after  some  critical  discussion  of  the  pleadings,  which  an^Saloiw 
it  is  needless  to  follow,  came  to  this :  ''  Is  it  a  term  in  an  ordinary  dedsioii 
agreement  to  marry,  that  if  a  man  from  bodily  disease  cannot  ^^tnct  to 
many  without  danger  to  his  life,  and  is  unfit  for  marriage  from  many : 
the  cause  mentioned  at  the  time  appointed,  he  shall  be  excused  fitting  ^* 
marrying  then  1 "  (c)  or  in  other  words :  "  Is  the  continuance  of  manuige 
health,  that  is,  of  such  a  state  of  health  as  makes  it  not  improper  ^^  ®^<'™®' 
to  many,"  an  implied  condition  of  the  contract  1  {d)    The  Court 
of  Exchequer  Chamber  decided  by  four  to  three  that  it  is  not,  the 
court  of  Queen's  Bench  having  been  equally  divided.      The 
majority  of  the  judges  relied  upon  two  reasons:  that  if  the  man 
could  not  marry  without  danger  to  his  life,  that  did  not  show 
the  performance  of  the  contract  to  be  impossible,  but  at  most 
highly  imprudent ;  and  that  at  any  rate  the  contract  could  be 
so  far  performed  as  to  give  the  woman  the  status  and  social 
position  of  a  wife.     It  was  not  disputed  that  the  contract  was 
voidable  at  her  option.     ^'  The  man,  though  he  may  be  in  a  bad 
state  of  health,  may  nevertheless  perform  his  contract  to  marry 
the  woman,  and  so  give  her  the  benefit  of  social  position  so 
far  as  in  his  power,  though  he  may  be  unable  to  fulfil  all  the 
obligations  of  the  marriage  state ;  and  it  rests  with  the  woman  to 
say  whether  she  wOl  enforce  or  renounce  the  contract''  (a).     As 
to  the  first  of  these  reasons,  the  question  is  not  whether  there  is 
or  not  an  absolute  impossibility,  but  what  is  the  true  meaning 
of  the  contract ;  and  in  this  case  the  contract  is  of  such  a  kind 

(a)  Cp.  the  doctrine  as  to  giving  Q.  B.  45. 

notice  of  abandonment  to  under-  (d)  Per  PoUock,  C.  B.  tb.  52. 

writers,  Rankin  ▼.  PoUcTy  L.  R.  6  (e)  The  case  is  thns  explained 

H.  L.  83,  121, 157.  and    distinguished    by    Montague 

(6)  £.  B.  &  £.  746, 29  L.  J.  Q.  B.  Smith,  J.  in  Boa9t  v.  Firth,  L.  R.  4 

43.  C.  P.  8. 


(e)    Per  Bramwell,  B.  29  L.  J. 


B  B 


970  CHAP.    VII.    IMPOSSIBLE  AORBBKENTS. 

that  one  might  expect  the  conditions  and  exceptions  implied  in 
strictly  personal  contracts  to  be  extended  rather  than  excluded. 
It  has  long  been  settled  that  the  contract  to  marry  is  so  far  per- 
sonal that  executors,  in  the  absence  of  special  damage  to  the 
personal  estate,  cannot  sue  upon  it  (a).  As  to  the  second  reason, 
it  cannot  bo  maintained  ^  except  against  the  common  understanding 
of  mankind  and  the  general  treatment  of  marriage  by  the  law  of 
England,  that  the  acquisition  of  legal  or  social  position  by  mar- 
riage is  a  principal  or  independent  object  of  the  contract. 
Unless  it  can  be  so  considered,  the  reason  cannot  stand  with  the 
principle  affirmed  in  Geipd  v.  Smith  (b),  that  when  the  main  part 
of  a  contract  has  become  impossible  of  performance  by  an  excepted 
cause,  it  must  be  treated  as  having  become  impossible  altogether. 
The  decision  itself  can  be  reviewed  only  by  a  court  of  ultimate 
appeal ;  but  it  is  so  much  against  the  tendency  of  the  later  cases 
that  it  is  now  of  little  or  no  authority  beyond  the  point  actually 
decided,  which  for  the  obvious  reasons  indicated  in  some  of  the 
judgments  is  not  at  all  likely  to  recur. 

Eights  As  we  saw  in  the  case  of  contracts  falling  direcUy  within  the 

JJ^'^^j  rule  in  Taylor  v.  Caldwdl^  so  in  the  case  of  contracts  for 
under  the  personal  service  and  the  like  the  dissolution  of  the  contract 
ranuda!^  by  subsequent  impossibility  does  not  affect  any  specific  right 
already  acquired  imder  it.  Where  there  is  an  entire  contract 
of  this  kind  for  work  to  be  paid  for  by  instalments  at 
certain  times,  any  instalments  which  have  become  due  in 
the  contractor's  lifetime  remain  due  to  his  estate  after  the 
contract  is  put  an  end  to  by  his  death  (c).  In  like  manner 
where  a  premium  has  been  paid  for  apprenticeship,  and  the 
master  duly  instructs  the  apprentice  for  a  part  of  the  term,  and 
then  dies,  his  executors  are  not  bound  to  return  the  premium  or 
any  part  of  it  as  on  a  failure  of  consideration.  So  the  court  of 
Common  Pleas  lately  held  (d\  dissenting  from  a  dedsion  the 
other  way  in  the  court  of  Chancery  (a),  which,  however,  cannot 
be  taken  as  establishing  a  different  rule  of  equity,  or  therefore 
one  which  under  the  Judicature  Act  must  prevail.    For,  except 

(a)  ChamherliMn  v.  WHUamton,  2  (d)  Whincup  v.  Hughes^  L.  R  6 
M.  A  S.  408.                                             C.  P.  78. 

(b)  L.  K.  7  Q.  B.  404.  [e)  Hirst  v.  Tol^n,  2  Mac.  &  6. 
(r)  Stubbs  T.  Holywell  Ry.  Co,  L.        134. 

li.  2  Ex.  311. 
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SO  far  as  it  can  be  referred  to  the  sommary  jurisdiction  of  the 
court  over  its  own  offioers,  that  decision  is  founded  on  the 
supposition  that  a  proportionate  part  of  the  premium  was  a  debt 
(U  law  (a). 

Where  an  existing  contract  is  varied  or  superseded  by  a^^., 
subsequent  (^reement,  and  the  performance  of  that  agreement  oontnct 
becomes  impossible  (e,g.  by  the  death  of  a  person  according  to  becoming 
whose  estimate  a  sum  is  to  be  assessed)  so  that  the  parties  are  no  ^f  ^^ 
longer  bound  by  it,  they  will  be  remitted  to  the  original  contract  fonii«noe. 
if  their  intention  can  thereby  be  substantially  carried  out     At 
all  events  a  party  for  whose  benefit  the  contract  was  varied^  and 
who  but  for  his  own  delay  might  have  performed  it  as  varied 
before  it  became  impossible,  cannot  afterwards  resist  the  enforce- 
ment of  the  contract  in  its  original  form  (h), 

3.  We  now  come  to  the  case  of  a  contract  becoming  impossible  8.  Impos' 
of  performance  by  the  default  of  either  party.  defatS  o? 

either 
Where  the  promisor  disables  himself  by  his  own  default  from  pMrty. 

performing  his  promise,  not  only  is  he  not  excused  (for  which  pramiaar 
indeed  authority  would  be  superfluous)  but  his  conduct  is  equi-  no  excoae, 
Talent  to  a  breach  of  the  contract,  although  the  time  for  per-  lyg^^  ^f 
f  ormance  may  not  have  arrived,  and  even  though  in  contingent  oontnct. 
circumstances  it  may  again  become  possible  to  perform  it  (c). 
A  default  consisting  in  mere  omission  may  have  the  same 
effect.     Where  an  arbitrator   awards  that  the  defendant  shall 
pay  the  plaintiff's  taxed  costs  of  a  suit  on  a  certain  day,  it  is 
the  defendant's  business  to  have  them  taxed  before  that  day, 
and  it  is  no  excuse  that  in  fact  he  had  not  notice  of  the 
taxation  in  time  to  pay  them  at  the  time  and  place  fixed  by  the 
award  (d). 

On  the  other   hand,  where  the  promisor  is  prevented  from  Default  of 

performing  his  contract  or  any  part  of  it  by  the  default  or  refusal  E^Jj!^ 

of  the  promisee,  the  performance  is  to  that  extent  excused ;  and  promiflor, 

moreover  default  or  refusal  is  a  cause  of  action  on  which  the  f "^^  °^7^ 

be  treated 

(a)  2  Mac.  k  G.  atp.  189 ;  and  (c)  See  Leake  on  Contracta  851, 

see  the  judgments  of  Bovill,  C.  J.  460  ;  1  Ro.  Ab.  448,  B. 

andVfmeB,J,inWkinetipv.ffugha.  {d)  Bigland  v.  Skdton,  12  East 

(6)  Firth  V.  Midland  Ry.  Co,  20  486. 
£q.  100. 
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brMoh,  promisor  may  recover  any  loss  he  has  incurred  thereby  (a),  or  he 
may  rescind  the  contract  and  recover  back  any  money  he  has 
abeady  paid  under  it  (5).  Default  may  consist  either  in  active 
interruption  or  interference  on  the  part  of  the  promisee  (c), 
or  in  the  mere  omission  of  something  without  which  the 
promisor  cannot  perform  his  part  of  the  contract  (d). 


or  makes 
contract 
voidable 
at  his 
option. 


Boberts  The  principle,  in  itself  well  settled|  is  illustrated  by  some 

C^^^M-  ^^®cent  cases.  Where  the  failure  of  a  building  contractor  to 
rioneiB,  kc  complete  the  works  by  the  day  specified  is  caused  by  the  failure 
of  the  other  parties  and  their  architect  to  supply  plans  and  set 
out  the  land  necessary  to  enable  him  to  commence  the  works,  "  the 
rule  of  law  applies  which  exonerates  one  of  the  two  contracting 
parties  from  the  performance  of  a  contract  when  the  performance 
of  it  is  prevented  and  rendered  impossible  by  the  wrongful  act  of 
the  other  contracting  party''  (e),  and  the  other  party  cannot 
take  advantage  of  a  provision  in  the  contract  making  it  deter- 
minable at  their  option  in  the  event  of  the  contractor  failing  in 
the  due  performance  of  any  part  of  his  undertaking.  So  where 
it  is  a  term  of  the  contract  that  the  contractor  shall  pay  penalties 
for  any  delay  in  the  fulfilment  of  it,  no  penalty  becomes  due  in 
respect  of  any  delay  caused  by  the  refusal  or  interference  of  the 
other  party  (/). 


Caftes  of 

appren- 

ticesliip. 


In  Raymond  v.  Minton  {g)  it  was  pleaded  to  an  action  of 
covenant  against  a  master  for  not  teaching  his  apprentice  that  at 
the  time  of  the  alleged  breach  the  apprentice  would  not  be 
taught,  and  by  his  own  wilful  acts  prevented  the  master  from 
teaching  him.  This  was  held  a  good  plea,  for  '4t  is  evident 
that  the  master  cannot  be  liable  for  not  teaching  the  apprentice 
if  the  apprentice  will  not  be  taught''     An  earlier  and  converse 


(a)  Ab  in  the  familiar  case  of  an 
action  for  non-acceptance  of  goods, 
for  not  furnishing  a  cargo,  fta  ;  so 
with  a  special  contract,  t,g,  RobcrU 
V.  Bury  Commutionerti  L.  B.  4  C.  P. 
755,  in  Ex.  Ch.  5  C.  P.  810. 

(6)  Gila  V.  EdwardSt  7  T.  R.  181. 

(e)  1  Bo.  Ab.  453,  N. 

{d)  Where  a  condition  can  be 
performed  only  in  the  obligee's 
presence,  his  absence  is  an  excuse, 
1  Ro.  Ab.  457,  U,  pL  1.    A  covenant 


to  make  within  a  year  such  assurance 
as  the  covenantee's  counsel  shall 
devise  is  discharged  if  the  covenantee 
does  not  tender  an  assurance  within 
the  year,  ib.  446,  pL  12. 

(e)  JtcherU  v.  Bury  Commiuionert, 
K  R.  5  C.  P.  810,  329. 

(/)  ffolme  V.  Guppy,  S  M.  ft  W. 
387,  BuswU  V.  Da  Bandeira,  13 
C\  B.  N.  S.  149,  32  L.  J.  C.  P.  68. 

(^)  L.  B.  1  Ex.  244. 
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case  is  Ellen  v.  Topp  (a),  referi*ed  to  by  the  reporters.  There  a 
master  undertook  to  teach  an  apprentice  several  trades ;  it  was 
held  that  on  his  giving  up  one  of  them,  and  thus  making  the 
complete  performance  of  his  own  part  of  the  contract  impossible, 
the  apprentice  was  no  longer  bound  to  serve  him  in  any.  "  If  the 
master  is  not  ready  to  teach  in  the  very  trade  which  he  has 
stipulated  [promised]  to  teach,  the  apprentice  is  not  bonnd  to 
serve."  A  case  of  the  same  sort  is  put  by  Choke,  J.  in  the  Year 
Book,  22  Ed.  4.  26,  in  a  case  from  which  one  passage  has  already 
been  given. 

''  If  I  am  bound  to  Catesby  [then  another  judge  of  the  Common 
Pleas]  that  my  son  shall  serve  him  for  seven  years,  and  I  come  with 
my  son  to  Catesby,  and  offer  my  son  to  him,  and  he  will  not  take  him, 
there  because  there  is  no  default  on  my  part  I  shall  not  forfeit  the 
bond.  In  like  manner  if  he  took  my  son  and  afterwards  within  the 
term  sent  him  away,  it  is  unreasonable  that  this  should  be  a 
forfeiture." 

Where  a  contract  is  in  the  alternative  to  do  one  of   two  Alter- 

things  at  the  promisor's  option,  and  one  of  them  is  impossible,  *^**>^® 

the  promisor  is  bound  to  perform  that  which  is  possible  (h).  Wheroone 

We  find  the  rule  clearly  stated  in  the  Digest  (c).     Where  one ^"^^  ... 

of  two  things  contracted  for  in  the  alternative  subsequently  the 

becomes  impossible,  it  is  a  question  of  construction  for  which  no  P^^iWo 

'^  one  must 

positive  rule  can  be  laid  down,  whether  according  to  the  true  be  per- 

intention  of  the  parties  the  promisor  must  perform  the  alternative  fS?^®^ 
which  remains  possible,  or  is  altogether  discharged  (d).    It  was  becomes 
held,  indeed,  in  LaugJitei/s  case  (e)  that  where  the  condition  of  *™P^^^^®» 
a  bond  is  for  either  of  two  things  to  be  done  by  the  obligor,  of  con- 
and  one  of  them  becomes  impossible  by  the  act  of  God,  he  is  not  b*™*^*^^' 
bound  to  perform  the  other.     But  this  is  to  be  accounted  for  by 
the  peculiar  treatment  of  bonds  of  which  we  shall  speak  pre- 
sently, the  right  of  election  being  part  of  the  benefit  of  the  con- 
dition, of  which  the  obligor  is  not  to  be  deprived.    And  even 
as  to  bonds  the  general  proposition  has  been  denied  (d).     In  the 
absence  of  anything  to  show  the  intention  in  the  particular  case, 

(a)  6  Ex.  424,  442 ;  20  L.  J.  Ex.      doH  t   proinde  erii  atque  te  sisti 

241.  solnmmodo  stipnlAtiu  etsem.      D. 
(6)  Da  Costa  ▼.  Davit,  1  B.  &  F.      45. 1.  de  y.  o.  97  pr. 

242.  W  Barhoofih  v.  Tounffj  4  Drew, 
(c)   Si  ita   stipulattui   fuero :   te      1,  25.    And  see  Leake,  872-S. 

$itH ;  nUi  iteUrts,  hippocentaurum         (e)  5  Co.  Bep.  21  b. 
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the  presumption  should  surely  be  the  other  way,  namely  that  the 
pTomiflor  should  lose  his  election  rather  than  the  promisee  lose 
the  whole  benefit  of  the  contract.  Where  either  the  promisor  or 
the  promisee,  having  the  right  under  a  contract  to  choose  which 
of  two  things  shall  be  done,  chooses  one  which  becomes  impos- 
sible after  the  choice  is  determined,  there  (on  authority  as  well 
as  principle)  it  is  the  same  as  if  there  had  been  from  the  first  a 
single  unconditional  contract  to  do  that  thing  (a).  In  Eomau 
law  the  presumption  seems  distinctly  in  favour  of  the  promisor 
remaining  bound  to  do  what  is  possible  (b) ;  otherwise  it  agrees 
with  ours  (c). 

The  exception  as  to  mora  in  the  extract  given  in  the  note 
shows  the  application  here  of  the  general  rule  as  to  impossibility 
caused  by  acts  of  the  parties.  The  case  put  is  that  the  creditor 
has  made  his  election  (to  have  Stichus,  suppose)  but  has  neglect-ed 
or  refused  to  accept  Stichus :  now  if  Stichus  dies  he  cannot 
demand  Pamphilus.  It  is  the  same  as  if  there  had  been  a  single 
promise,  and  the  performance  made  impossible  by  the  promisee's 
default.    The  same  rule  is  given  in  another  passage  (d), 

Condi-  There  is  yet  something  to  be  said  of  the  treatment  of  condi- 

tional        tional  contracts  where  the  condition  is  or  becomes  impossible. 
*"*■*'**   A  condition  may  be  defined  for  the  present  purpose  as  an  agree- 
ment  or  term  of  an  agreement  whereby  the  existence  of  a  con- 


EffecU  of 
default. 


(a)  Brown  ▼.  XoytU  Insurance  Co, 
p.  857  above. 

(6)  Save  that  in  the  case  of  an 
alternative  obligation  to  deliver 
■pecific  objects  at  the  promisor's 
election  he  Htill  has  an  election 
in  aolutione,  as  it  is  said,  i.e.  he 
may  at  his  option  pay  the  value  of 
that  which  has  perished.  See  Van- 
gerow,  Pand.  §  569,  note  2  (8. 
22  sqq.)  where  the  subject  is  fully 
worked  out. 

(c)  Papinian  says:  SUekum  aut 
Pamphilum,  tUrvm  ego  veHm^  dare 
spondee  ?  altero  mortuo,  qui  vivit 
solus  petetur,  nisi  si  mora  facta  sit 
in  eo  mortuo,  quern  petitor  elegit  \ 
tunc  enim  perinde  solus  ille  qui 
decessit  praebetur  ac  si  solus  in  obli- 
gationem  deductus  fuisset.  Quod 
si  promissoris  iuerit  electio,  de- 
functo    altero  (ue.  before  election 


made)yqui  superestaeque  peti  potest. 
D.  46.  8.  de  solut  et  Ub.  95  pr. 
He  proceeds  to  this  curious  question : 
What  if  one  dies  bv  the  debtor*8 
default  before  election  made,  and 
afterwards  the  other  dies  without 
his  default  ?  No  action  can  be 
maintained  on  the  stipulation,  but 
there  is  a  remedy  by  doli  ocfioi 

(d)  Stipulatus  sum  Damam  aut 
Erotem  servum  darl,  cum  Damam 
dares,  etto  quominus  aociperem  in 
mora  fuT;  mortuus  est  Dama  ;  an 
putes  me  ex  stipnlatu  lactlonem 
habere  ?  Bespondit,  secundum  Mas- 
Burii  Sabini  opinionem  puto  te  ex 
stipulatu  agere  non  posse ;  nam  is 
recte  existLoiabat,  si  per  debitorem 
mora  non  esset,  quominus  id  quod 
debebat  solveret,  oontinuo  eum 
debito  liberari.  B.  45.  1.  de  t.  o. 
105, 
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tract  ia  made  to  depend  on  a  fatuie  contingent  event  amigned  by 
the  will  of  the  parties  (a). 

The  condition  may  be  either  that  an  event  ahall  or  that  it 
shall  not  happen,  and  is  called  positive  or  negative  accordingly. 
Now  the  event  which  is  the  subjoct-matter  of  the  condition,  in- 
stead of  being  really  contingent,  may  be  necessary  or  impossible, 
in  itself  or  in  law.  But  ttie  negation  of  a  necessary  event  is 
impossible  and  the  negation  of  an  impossible  event  is  necessary. 
It  therefore  depends  further  on  the  positive  or  negative  character 
of  the  contingency  whether  the  condition  itself  is  necessary  or 
impossible. 

Thus  we  may  have  conditional  promises  with  conditions  of  In  what 

these  kinds :  JSStfon 

Necessary :  may  be 

(a)  By  affirmation  of  a  necessity.     As  a  promise  to  pay  1007.,  ^^^^T^ 
"  if  the  sun  shall  rise  to-morrow."  powible. 

(/))  By  negation  of  an  impossibility :  "  If  J.  S.  does  not  climb 
to  the  moon,"  or  "if  my  executor  does  not  suefor  my  debt  to  him." 

Impossible : 

(y)  By  affirmation  of  an  impossibility : ''  If  J.  S.  shall  climb 
to  the  moon,**  or  "  if  J.  S.  shall  create  a  new  manor." 

(I)  By  negation  of  a  necessity :  "  If  the  sun  shall  not  rise 
to-morrow,"  or  "  if  my  personal  estate  shall  not  be  liable  to  pay 
my  debts  "  (6). 

It  is  obvious  that  as  a  matter  of  logical  construction  the  forms 
(a)  and  (/3)  are  equivalent  to  unconditional  promises,  (y)  and  (2) 
to  impossible  or  nugatory  promises.  And  so  we  find  it  dealt 
with  by  the  Eoman  law  {c).  It  is  equally  obvious  that  (still  as 
a  matter  of  logical  construction)  there  is  nothing  to  prevent  the 
condition  from  having  its  regular  effect  if  the  event  is  or  becomes 
impossible  in  fact.  For  example,  "if  A.  shall  dig  1000  tons  of 
clay  on  B's  land  in  every  year  for  the  next  seven  years  "  :  hero 
there  may  not  be  so  much  clay  to  be  dug,  or  A.  may  die  in  the 


(a)  Savlgny,  Syst  §  116  (3.  121)  ; 
Pothlar,  ObL  §  199. 

(6)  Slightly  modified  from  Sa- 
vigny,  Syet.  §  121  (3.  150,  158). 

(c)  ''Si  impoflribUiB  conditio  obli- 
gAtionibos  adldatur,  nihil  valet 
ttipnlaUo.  ImpofltdblliB  antem  con- 
ditio habettir,  eni  natora  impedi- 


mento  est  quo  mlnuB  ezistat,  veluti 
li  (jnifl  ita  dixerit :  Si  digito  caelum 
attigero,  dare  spondes?  At  si  ita 
stipuletur :  Si  digito  caelum  non 
attigero,  dare  spondes?  pure  facta 
obligatio  intelU^tur  ideoque  statim 
petere  potest"  I.  8.  19.  do  faiut. 
sHpuL  §  11. 
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Troatment 
of  oondi- 
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Engliah 
law. 


BondB. 
Difference 
between 
the  tech- 
nical form 
and  the 
real 

meaning 
of  the  in- 
strument. 


first  year.  But  a  promise  so  conditioned  is  perfectly  consistent 
and  intelligible  without  importing  any  farther  qualification  into 
it :  and  it  would  obviously  be  more  difficult  to  come  to  the  con- 
clusion that  some  further  qualification  is  to  be  understood  than 
in  the  case  of  a  direct  and  unconditioned  contract  by  A.  himself 
to  dig  so  much  clay. 

Direct  covenants  or  promises  dependent  on  express  conditions 
must  be  construed  with  reference  to  these  general  principles : 
beyond  this  no  rule  can  be  given  except  that  it  is  never  to  be 
forgotten  that  the  object  of  judicial  construction  is  to  ascertain 
and  give  effect  to  the  real  meaning  of  the  parties  (a). 

Practically  the  discussion  in  our  books  of  conditions  and  their 
effect  on  the  legal  transactions  into  which  they  enter  is  limited 
to  the  following  sorts  of  questions : 

1.  What  contracts  are  really  conditional,  or  in  technical  lan- 
guage, what  amounts  to  a  condition  precedent  (6) : 

2.  The  effect  of  conditions  and  conditional  limitations  in  con- 
veyances at  common  law  and  under  the  Statute  of  Uses  (which 
topics  are  obviously  beyond  our  present  scope) : 

3.  The  effect  of  conditions  in  bonds.  This  form  of  contn^t, 
as  wo  need  hardly  say,  is  now  gone  out  of  use  except  for  certain 
special  purposes,  but  was  formerly  general,  insomuch  that  almost 
all  the  older  learning  on  the  construction  and  performance  of 
contracts  is  to  be  found  under  the  head  of  conditions.  Here 
there  are  some  peculiarities  which  call  for  our  attention  in  this 
place. 

So  far  as  the  form  goes,  a  bond  is  a  contract  dependent  on  a 
negative  condition.  In  the  first  instance  the  obligor  professes 
to  be  bound  to  the  obligee  in  a  sum  of  a  certain  amount.  Then 
follows  the  condition,  showing  that  if  a  certain  event  happens 
(generally  something  to  be  done  by  the  obligor)  the  bond  shall 
be  void,  but  otherwise  it  shall  remain  in  force,  "  The  condition 
is  subsequent  to  the  legal  obligation ;  if  the  condition  be  not 
fulfilled  the  obligation  remains  "  (c).    This  is  in  terms  a  promise, 


(a)  See  per  Martin,  B.  in  Bradford 
V.  WiaiaiM,  L.  R.  7  Ex.  at  p.  259. 

(&)  The  clMrical  authority  on  this 
topic  is  Serjeant  Williams'  note  to 
Pordagt  v.   CW«,  1   WmB.   Saund. 


550  :  see  also  notes  to  CuUer  y. 
PotodL,  2  Sm.  L.  C.  11. 

(c)  Sir  W.  W.  FoUett,  org,  Ber- 
wick V.  SioindclU,  3  A.  &  £.  876. 
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stated  in  a  singularly  involved  way,  to  pay  a  sum  of  money  if 
the  event  mentioned  in  the  condition  does  not  happen*  But 
this,  as  everybody  knows,  is  not  the  true  nature  of  the  contract. 
The  object  is  to  secure  the  performance  of  the  condition,  and 
the  real  meaning  of  the  parties  is  that  the  obligor  contracts  to 
perform  it  under  the  conventional  sanction  of  a  penal  sum. 
This  view  is  fully  recognized  by  the  modem  statutes  regulating 
actions  on  bonds,  by  which  the  penalty  is  treated  as  a  mere 
security  for  the  performance  of  the  contract  or  the  payment  of 
damages  in  default  (a).  On  principle,  therefore,  a  bond  with  an 
impossible  condition,  or  a  condition  which  becomes  impossible, 
should  be  dealt  with  just  as  if  it  were  a  direct  covenant  to  per- 
form that  which  is  or  becomes  impossible.  In  the  former  case 
the  bond  should  be  void,  in  the  latter  the  rule  in  Taylor  v. 
Caldwell  (p)  would  determine  whether  it  were  avoided  or  not. 
We  have  seen  that  where  the  condition  is  illegal  our  courts  have 
found  no  difficulty  in  considering  the  bond  as  what  in  truth  it 
is,  an  agreement  to  do  the  illegal  act.     But  in  the  case  of  impos-  Whereoon- 

sibility  the  law  has  stuck  at  the  merely  formal  view  of  a  bond  ^**?"  *?" 

mediately 
as  a  contract  to  pay  the  penal  sum,  subject  to  be  avoided  by  the  impoasible, 

performance  of  the  condition :  accordingly  if  the  condition  is  im-  ^f'^j^^J'*? 

possible  either  in  itself  or  in  law  the  obligation  remains  absolute.  aocoxtHog ' 

"  If  a  man  be  bound  in  an  obligation,  &c.,  with  condition  ^  ^® 
that  if  the  obligor  do  go  from  the  church  of  St.  Peter  in  West-  f^Aioon- 
minster  to  the  church  of  St.  Peter  in  Bome  within  three  hours,  "*"»c*i<«« 
that  then  the  obligation  shall  be  void.     The  condition  is  void 
and  impossible  and  the  obligation  standeth  good.''     So,  again, 
if  the  condition  is  against  a  maxim  or  rule  in  law,  as  ''  if  a  man 
be  bound  with  a  condition  to  enfeoff  his  wife,  the  condition  is 
void  and  against  law,  because  it  is  against  the  maxim  in  law, 
and  yet  the  bond  is  good"  (c). 

In  the  same  way,  ''  when  the  condition  of  an  obligation  is  so 
insensible  and  incertain  that  the  meaning  cannot  be  known,  there 
the  condition  only  is  void  and  the  obligation  good  "  {d). 

On  the  point  of  subsequent  impossibility,  however,  th^  strictly  Bnt  sub- 
formal  view  is  abandoned,  and  an  opposite  result  arrived  at,  but  [^J^* 

(a)  Am  to  these  fee  Pruton  ▼.  kc*B  in  Coke^  text  are  omitted). 

Dania,  L.  B.  8  Ex.  19.  To  the  Bame  effect  Shepp.  Toachst 

{b)  3  B.  ft  S.  826,  aupra,  p.  862.  372. 

(c)  Co.  lit.  206  b  (some  of  the  {d)  Shepp.  Touchst  878. 
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sibility  still  in  an  artificial  way.  The  condition,  it  is  said,  is  for  the 
dlBoharffe  ^^^^^  ^^  *^®  obligor,  and  the  performance  thereof  shall  save 
the  hond ;  therefore  ho  shall  not  lose  the  benefit  of  it  by  the  act 
of  God  (a),  and  where  the  condition  is  possible  at  the  date  of 
the  instrument  ''and  before  the  same  can  be  performed  the 
condition  becomes  impossible  by  the  act  of  God,  or  of  the  law, 
or  of  the  obligee,  there  the  obligation  is  saved  "  (b),  or  as  another 
book  has  it  "  the  obligation  and  the  condition  both  are  become 
void  "  (c).  "  Grenorally  if  a  condition  that  was  possible  when 
made  is  become  impossible  by  the  act  of  God,  the  obligation  is 
discharged  "  (^.  As  to  the  acts  of  the  law  and  of  the  obligee 
this  agrees  with  the  doctrine  of  contracts  in  general:  as  to 
inevitable  accident  it  establishes  a  different  rule.  The  decision 
in  Laughien^s  case  {mpra^  p.  373)  was  an  application  of  the 
same  view,  and  it  therefore  appears  that  there  should  never  have 
been  any  question  of  extending  it  to  direct  covenants  or 
contracts. 

The  peculiar  law  thus  laid  down  is  distinctly  recognized  by 
modem  authorities  (a).  However,  if  a  bond  appears  on  the 
face  of  it  to  be  given  to  secure  the  performance  of  an  agreement 
which  it  recites,  the  condition  will  take  effect  according  to  the 
iTue  intention  of  the  agreement  rather  than  the  technical  con- 
Btruotion  resulting  from  the  form  of  the  instrument  (/). 

Alter-  Alternative  conditions,  at  any  rate  as  to  immediate  impoasi- 

°*^^ti  bility,  and  conditions  made  impossible  by  the  default  of  the 
anddefault  parties,  or  otherwise  than  by  the  "  act  of  God,"  are  treated  in 
olpaities;  ^^  g^j^^^  ^^^y  ^  direct  promises. 

OT^uT        "When  a  condition  becomes  impossible  by  the  act  of  the  obligor, 

contractB.   such  impossibility  forms  no  answer  to  an  action  on  the  bond  "  {g), 

''When  the  condition  of  an  obligation  is  to  do  two  things  by  a 

day,  and  at  the  time  of  making  the  obligation  both  of  them  are 

possible,  but  after,  and  before  the  time  when  thp  same  are  to  be 

done,  one  of  the  things  is  become  impossible  by  the  act  of  God,  or 

(a)  This  reasoning  app<iar8  both  Willianui,  J.  Brown  y.  Mayor  of 

in  LaMghUir'%  oa.  6  Ck>.  Hep.  21  &,  londoK,  9  0.  B.  N.  S.  726,  747,  90 

and  Lamh'M  ca.  t6.  28  6.  L.  J.  C.  P.  225,  230. 

(6)  Co.  lit.  206  a.  (/)  Bewrick  v.  StoindaU,  Ex.  Ch., 

(e)  Shepp.  Touchst  372.  8  A.  &  E.  868. 

(d)   Ro.  Ab.  1.  449,  G,  pi.  1 ;  to)  Per  Cnr.  Betwiek  v.  Svfhtddh, 

repeated  on  p.  451,  I,  pi.  1.  3  A.  &  £.  at  p.  883. 

(c)    1.  Wma.    Saund.    238;    per 
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by  the  sole  act  and  laches  of  the  obligee  himself ;  in  this  case  the 
obligor  is  not  bound  to  do  the[other  thing  that  is  possible,  but  is  dis- 
chaiged  of  tiie  whole  obligation.  But  if  at  the  time  of  making  of 
the  obligation  one  of  the  things  is  and  the  other  of  the  things  is  not 
possible  to  be  done,  he  must  perform  that  which  is  possible.  And 
if  in  the  first  case  one  of  the  things  become  impossible  afterwards 
by  the  act  of  the  obligor  or  a  stranger,  the  obligor  must  see  that  he 
do  the  other  thing  at  his  peril.'*  "  If  the  condition  be  that  A.  shall 
marry  B.  by  a  day,  and  befbre  the  day  the  obligor  himself  doth 
marry  her :  in  this  case  the  condition  is  broken.  But  if  the  obligee 
marry  her  before  the  day,  the  obligation  is  discharged  "  (a). 

''  If  a  man  is  bound  to  me  in  SO^  on  condition  that  he  pay  me  102., 
in  that  case  if  he  tender  me  the  money  and  I  refuse  he  is  altogether 
excused  from  the  obligation,  because  the  default  is  on  my  part  who 
am  the  obligee  "  (6). 

We  subjoin  the  provisions  of  the  Indian  Contract  Act  on  the  Indian 
subject  of  this  chapter.     It  will  be  seen  that  simplicity  is  gained  j^^, 
at  the  expense  of  considerable  departure  from  the  principles  of  departs 
English  law,  and  perhaps  ako  at  the  expense  of  definiteness  on  j^^^     ^' 
some  points.     The  most  important  change  is  the  extension  of 
the  principle  of  Taylor  v.  Ocddwell  so  as  to  make  it  an  implied 
condition  in  all  contracts  that  the  performance  shall  remain 
possible. 

53.  When  a  contract  contains  reciprocal  promises  and  one  party 
to  the  contract  prevents  the  other  from  performing  his  promise,  the 
contract  becomes  voidable  at  the  option  of  the  party  so  prevented ; 
and  he  is  entitled  to  compensation  from  the  other  party  for  any  loss 
which  he  may  sustain  in  consequence  of  ^e  non-performance  of  the 
contract. 

lUwdraiion. 

A.  and  B.  contract  that  B.  shall  execute  certain  work  for  A.  for  a 
thousand  rupees.  B.  is  ready  and  willing  to  execute  the  work 
accoitlingly,  but  A.  prevents  him  from  doing  ro.  The  contract  is 
voidable  at  the  option  of  B. ;  and  if  he  elects  to  rescind  it,  he  is 
entitled  to  recover  from  A.  compensation  for  any  loss  which  he  has 
incurred  by  its  non-performance. 

56.  An  agreement  to  do  an  act  impossible  in  itself  is  void. 
A  contract  to  do  an  act  which  after  the  contract  ii  made  becomes 
impossible,  or  by  reason  of  some  event  which  the  promisor  could  not 


(a)   Shepp.    Tonchst.   382,   392.  (h)  Brian,  C.  J.  22  Ed.  4.  26. 

And  flee  i^.  393-4. 
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prevent,  unlawful,  becomes  void  when  the  act  becomes  iihpoesible  or 
unlawful. 

Where  one  person  has  promised  to  do  something  which  he  knew 
or,  with  reasonable  diligence,  might  have  known,  and  which  the 
promisee  did  not  know  to  be  impossible  or  unlawful,  such  promiBor 
must  make  compensation  to  such  promisee  for  any  loss  which  such 
promisee  sustains  through  the  non-performance  of  the  promise  (a). 

lUtutrations, 

a,  A.  agrees  with  B.  to  discover  treasure  by  magic  The  agree- 
ment is  void. 

6.  A.  and  B.  agree  to  marry  each  other.  Before  the  time  fixed  for 
the  marriage  A.  goes  mad.    The  contract  becomes  void. 

c,  A.  contracts  to  marry  B.,  being  already  married  to  C  and  being 
forbidden  by  the  law  to  which  he  is  subject  to  practise  polygamy. 
A.  must  make  compensation  to  B.  for  loss  caused  to  her  by  the  non- 
performance of  his  promise. 

d,  A.  contracts  to  take  in  cargo  for  B.  at  a  foreign  port  A*s  Govern- 
ment afterwards  declares  war  against  the  country  in  which  the  port 
is  situated.  The  contract  becomes  void  when  war  is  declared.  [This 
illustiations^s^eo  v.  Bovxlm,  7  £.  &  B.  763,  27  L.  J.  Q.  B.  17, 
fupra,  p.  282.] 

e,  A.  contracts  to  act  at  a  theatre  for  six  montlis  in  consideration 
of  a  sum  paid  in  advance  by  B.  On  several  occasions  A.  is  too  ill  to 
act  The  contract  on  these  occasions  becomes  void.  [Robinson  v. 
Davison^  supra,  p.  368.  Qu,  whether  under  s.  66  A.  would  not  be 
bound  to  return  a  proportionate  part  of  the  payment :  though 
English  law  is  otherwise.] 

67.  If  any  promisee  neglects  or  refuses  to  afford  the  promisor 
reasonable  facilities  for  the  performance  of  his  promise,  the  promisor 
is  excused  by  such  neglect  or  refusal  as  to  any  non-performance 
caused  thereby^ 

Illustration, 

A.  contracts  witli  B.  to  repair  B*s  house.  B.  neglects  or  refuses  to 
point  out  to  A.  the  place  in  which  his  house  requires  repair. 

B.  is  excused  for  the  non-i)erformance  of  the  contract,  if  it  is  caused 
by  such  neglect  or  refusaL 

Compare  also  Chapter  IIL  of  the  Act,  *'  On  Contingent  Contracts," 
ss.  31-36. 

(a)  As  this  !b  hardly  applicable  to  the  section  must  Inbhide  cases  of 

a  promise  impossible  in  ttie  nature  what  we  have  called  imposBibility  in 

of  things,  it  seems  that  the  general  fact 
enactment  in  the  first  paragn^h  of 
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CHAPTER  Vni. 

Mistake. 
Part  1.   Of  Mistakb  is  Gbnbral. 

Hitherto  we  have  been  dealing  with  perfectly  general  condi-  CondiiiMii 
tions  for  the  formation  or  subsistence  of  a  valid  contract^  and  JJgJjuy*, 
as  a  consequence  of  this  the  rules  of  law  we  have  had  occasion  freedom  of 
to  explain  are  for  the  most  part  collateral  or  even  paramount  to  ^"■"**' 
the  actual  intention  or  belief  of  the  parties.    Exceptions  to  this 
do  certainly  occur,  but  chiefly  where  (as  in  great  part  of  the 
doctrine  of  Impossibility)  the  rules  are  in  truth  reducible  to  rules 
of  construction.    We  have  had  before  us,  on  the  whole,  the  purely 
objective  conditions  of  contract ;  the  questions  which  must  be 
answered  before  the  law  can  so  much  as  think  of  giving  effect  to 
the  consent  of  the  parties.     We  now  come  to  a  set  of  conditions 
which  by  comparison  with  the  foregoing  ones  may  fairly  be  called 
subjective.     The  consent  of  the  parties  is  now  the  central  point 
of  the  inquiry,  and  our  task  is  to  examine  how  the  legal  validity 
of  an  agreement  is  affected  when  the  consent  or  apparent  consent 
is  determined  by  certain  causes. 

The  existence  of  consent  is  ascertained  in  the  first  instance  by 
the  rules  and  considerations  set  forth  in  our  opening  chapter. 
When  the  requirements  there  stated  are  satisfied  by  a  proposal 
duly  accepted,  there  is  prima  facie  a  good  agreement,  and  the 
mutual  communications  of  the  parties  are  taken  as  the  expression 
of  a  valid  consent.  But  we  still  require  other  conditions  in 
order  to  make  the  consent  binding  on  him  who  gives  it,  although 
their  absence  is  in  general  not  to  be  stssumed,  and  the  party 
seeking  to  enforce  a  contract  is  not  expected  to  give  affirmative 
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proof  that  they  have  been  satisfied.     Not  only  must  there  be 
consent  but  the  consent  must  be  true,  full,  and  free. 

The  reality  and  completeness  of  consent  may  be  affected  (a) 
by  ignorance,  that  is,  by  wrong  belief  or  mere  absence  of  in- 
formation or  belief  as  to  some  fact  material  to  the  agreement. 
Freedom  of  consent  may  be  affected  by  fear  or  by  the  consent- 
ing party  being,  though  not  in  bodily  or  immediate  fear,  yet  so 
much  under  the  other's  power,  or  in  dependence  on  him,  as  not 
to  bo  in  a  position  to  exercise  his  own  deliberate  choice.  Novr 
the  results  are  entirely  different  according  as  these  states  of  mind 
are  or  are  not  due  to  the  conduct  of  the  other  party  (or,  in 
certain  cases,  to  a  relation  between  the  parties  independent  of 
the  particular  occasion).  When  they  are  so,  the  l^al  aspect  of 
the  case  is  altogether  changed,  and  we  look  to  that  other  party's 
conduct  or  position  rather  than  to  the  state  of  mind  induced  by 
it.  We  speak  not  of  Mistake  induced  by  Fraud,  but  of  Fraud 
simply,  as  a  ground  for  avoiding  contracts,  though  there  can  be 
no  Fraud  where  there  is  no  Mistake.  We  have  then  the  follow- 
ing combinations : 


ClassifieA- 
tion  and 
legal  con- 
seqtieiices 
ofMistake, 
Fraud,  Ac 


Mittake. 

Misrepreseniationn 
Fraud, 


A.  Ignorance, 

A.  Not  caused  by  act  (6)  of  other  party, 

is  referred  in  law  to  the  head  of 
Caused  by  act  (5)  of  other  party 

B.  without  wrongful  intention. 

C.  with  wrongful  intention. 

B.  Fear,  or  dependence 
excluding  freedom  of  action. 

Not  caused  by  acts  of  other 
party  or  relation  between 
the  parties. 

D.  Caused  by  such  acta. 
B.  By  such  relation. 

The  legal  consequences  of  these  states  of  things  are  exceedingly 
various. 


(Immaterial.) 

Duress  or  Coerdon. 
Undue  influence. 


(a)  It  Ib  quite  wrong,  as  Savigny 
has  shown,  to  say  that  a  consent 
determined  by  mistake,  fraud,  or 
coercion  is  no  consent.  Syst.  §§114, 
115  (3.  98  sqq.)  If  it  were  so  the 
agreement  would  be  absolutely  void 
in  all  cases :  a  reductio  ad  ahsurdum 
which  is  no  less  complete  for  English 
than  for  Boman  law.    See  per  Lord 


Cranworth,  Boyu  v.  Bossborougk^  6 
H.  L.  C.  at  p.  44,  and  per  Lord 
Chelmaford,  Oahee  y.  Turqwmd^  L.  R. 
2  H.  L.  at  p.  849. 

(6)  It  will  be  seen  hereafter  that 
omissions  are  equivalent  to  acta  for 
this  purpose  in  certain  exceptional 
cases. 


OV  UI8TAEE   IN  GENERAL. 
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A.  Mistake  does  not  of  itself  affect  the  validity  of  contracts  at 
all  (a).  But  mistake  may  be  such  as  to  prevent  any  real  agree- 
ment from  being  formed ;  in  which  case  the  agreement  is  void 
both  at  law  and  in  equity:  or  mistake  may  occur  in  the 
expression  of  a  real  agreement ;  in  which  case,  subject  to  rules 
of  evidence,  the  mistake  can  be  rectified.  The  jurisdiction  to 
do  this  is  peculiar  to  equity.  There  are  also  certain  rules  in  the 
construction  of  contracts  which  are  peculiar  to  equity,  and  are 
founded  on  the  assumption  that  the  expressions  used  do  not 
correspond  to  the  real  intention  (b). 

B.  Contracts  induced  by  misrepresentation  are  not  void.  To 
a  certain  extent  at  law,  and  to  a  considerable  extent  in  equity, 
they  are  voidable  at  the  option  of  the  party  misled. 

c.  Contracts  induced  by  fraud  are  not  void,  but  voidable  both 
at  law  and  in  equity  at  the  option  of  the  party  deceived. 

D,  s.  Contracts  entered  into  under  coercion  or  undue  influence 
are  not  void.  If  induced  by  direct  personal  coercion,  they  are 
voidable  at  law  as  well  as  in  equity ;  if  by  other  forms  of  com- 
pulsion or  undue  influence,  in  equity  only,  by  the  party  on 
whom  coercion  or  undue  influence  is  exercised. 

These  subjects  have  now  to  be  considered  in  order.  And 
first  of  Mistake. 

The  whole  topic  is  surrounded  with  a  great  deal  of  confusion  Mistake: 
in  our  books,  though  on  the  whole  of  a  verbal  kind,  and  more  ^<^ti«" 
embarrassing  to  students  than  to  practitioners.     Exactly  the  oonfuaions 
same  kind  of  confusion  prevailed  in  the  civil  law  (whence  indeed  ^^'^K 
some  of  it  has  passed  on  to  our  own)  until  Savigny  cleared  it  up  sabjwt 
in  the  masterly  essay  which  forms  the  Appendix  to  the  third 
volume  of  his  System.     The  principles  there  established  by  him 
have  been  fully  adopted  by  later  writers  (c).     They  appear  to 
be  in  the  main  applicable  to  the  law  of  England,  and  we  shall 


(a)  Just  as  fear,  merely  as  a  state 
of  mind  in  the  putjr,  is  in  Itself 
immateriaL  As  Fear  isto  Coercion, 
80  is  Mistake  to  Fraud.  Sav.  Syst. 
a.  116. 

(6)  Causes  and  matters  for  {inter 
aUa)  the  rectification  or  setting 
aside  or  cancellation  of  deeds  or 
other  written  instroments  are  as- 
signed to  the  Chancery  Division  by 
SL  84  of  the  Supreme  Court  of  Judi- 


cature Act,  1878. 

(e)  Some  of  his  conjectural  deal- 
ings with  specific  anomalies  in  the 
Roman  texts  are  at  least  darinf , 
but  this  does  not  concern  "RiigH^^ 
studentsi  Yangerow  gives  the 
general  doctrine  (Pand.  §  88, 1.  116 
sqq.)  and  its  special  application  to 
contract  (i&.  §  604,  8.  275)  in  a 
compact  and  useful  form. 
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accordingly  be  guided  by  them.  In  arrangement  and  detail, 
however,  we  shall  consult  the  convenience  of  £nglish  practice 
and  of  our  present  special  purpose. 

The  difficulties  which  have  arisen  as  well  with  us  as  in  the 
civil  law  may  be  accounted  for  under  the  following  heads : 

(1.)  Confusion  of  proximate  with  remote  causes  of  legal  con- 
sequences: in  other  words,  of  cases  where  mistake  has  Ic^al 
results  of  its  own  with  cases  where  it  determines  the  pres^ice  of 
some  other  condition  from  which  legal  results  follow,  or  the 
absence  of  some  other  condition  from  which  legal  results  would 
follow,  or  even  where  it  is  absolutely  irrelevant 

(2.)  The  assertion  of  propositions  as  general  rules  which  ought 
to  be  taken  with  reference  only  to  particular  effects  of  mistake 
in  particular  classes  of  cases.  Such  are  the  maxim  Non  videntur 
qui  errant  consentire  and  other  similar  expressions,  and  to  some 
extent  the  distinction  between  ignorance  of  fact  and  of  law  (a). 

(3.)  Omission  to  assign  an  exact  meaning  to  the  term 
''  ignorance  of  law  "  in  those  cases  where  the  distinction  between 
ignorance  of  law  and  ignorance  of  fact  is  material  (the  true  rule, 
affirmed  for  the  Eoman  law  by  Savigny,  and  in  a  slightly 
different  form  for  English  law  by  Lord  Westbury  (&),  being  that 
"  ignorance  of  law  "  means  only  ignorance  of  a  general  ride  of  law, 
not  ignorance  of  a  right  depending  on  questions  of  mixed  law 
and  fact,  or  on  the  true  construction  of  a  particular  instrument). 

It  is  needless  to  point  out  in  detail  how  these  influences  have 
operated  on  our  books  and  even  on  judicial  expressions  of  the 
law.  We  rather  proceed  to  deal  with  the  matter  affirmatively 
on  that  which  appears  to  us  its  true  footing. 

A.  General      A.  Mistake  in  general. 

itilfi* 

Mistake         ^^  general  rule  of  private  law  is  that  mistake  as  eucfi  has 

a$  such  in-  no  legal  effects  at  alL    This  may  be  more  definitely  expressed  as 

operative:   ^  .. 

follows : 

Where  an  act  is  done  under  a  mistake,  the  mistake  does  not 

either  add  anything  to  or  take  away  anything  from  the  legal 

consequences  of  such  act  either  as  regards  any  right  of  other 


(a)  See  Savigny's  Appendix,  Nos.  in  the  later  case  of  SaH  Beauekawip 

VII.,  VIII.  Syst  8.  842,  844.  v.  Winn,  L.  R  6  H.  L.  228,  t«aUy 

(6)    Cooper  v.   Philbi,  L.   B.   2  add  little  or  nothing. 
H.  L.  at  p.  170  ;  to  which  the  dicta 


I 
J 
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persons  or  any  liability  of  the  person  doing  it,  nor  docs  it  pro- 
duce any  special  consequences  of  its  own  ; 

unless  knowledge  of  something  which  the  mistake  prevents  ®V*P*. 
from  being  known,  or  an  intention  necessarily  depending  on  the  Bpecial 
such  knowledge,  be  from  the  nature  of  the  particular  act  a  con-  nature  of 
dition  precedent  to  the  arising  of  some  right  or  duty  under  it      knowledge 

Special  exceptions  to  the  rule  exist,  but  even  these  are  founded  ^  • 
on  special  reasons  beside,  though  connected  with,  the  mistake  precedent 
itself.  o'  l«g«d 

There  are  abundant  examples  to  show  the  truth   of  this  qaenoes. 
proposition  in  both  its  branches. 

First,  mistake  is  in  general  inoperative  as  to  the  legal  position  As  to  the 
or  liability  of  the  party  doing  an  act     We  must  premise  that  a  JJ^^^^' 
laige  class  of  cases  is  altogether  outside  this  question,  as  appears  acting 
by  the  qualification  with  which  the  rule  has  just  been  stated ;  ^^j^g 
those,  namely,  where  a  liability  attaches  not  to  the  doing  of  an 
act  in  itself,  but  to  the  doing  of  it  krwioingly.     There,  if  the  act 
is  done  without  knowledge,  the  offence  or  ^vrong  is  not  com- 
mitted, and  no  liability  arises.     It  is  not  that  ignorance  is  an 
excuse  for  the  wrongful  act,  but  that  there  is  no  wrongful  act 
at  all. 

The  wider  question  how  far  and  under  what  conditions  igno- 
rance of  fact  excludes  criminal  liability  must  also  be  put  aside  as 
beyond  the  scope  of  this  work,  and  too  important  to  be  discussed 
incidentally  {ti). 

It  is  certain  that  ignorance  is  as  a  rule  no  excuse  as  regards  Wrongful 

the  liabilities  of  a  quasi-criminal  kind  which  arise  under  penal  f^' 

^  ^         ignorance 

statutes  (Jj)  or  such  as  are  purely  civil.  Thus  ignorance  of  the  in  general 
real  ownership  of  property  is  no  defence  to  an  action  of  trover,  "°  excnae, 
except  for  carriers  and  a  few  other  classes  of  persons  exercising 
public  employments  of  a  like  nature,  who  by  the  necessity  of 
the  case  are  specially  privileged  (c).  Again,  railway  companies 
and  other  employers  have  in  many  cases  been  held  liable  for  acts 
of  their  servants  done  as  in  the  exercise  of  their  regular  employ- 
ment, and  without  any  unlawful  intention,  but  in  truth  unlawful 

{a\  See  Stephen's  Digest  of  Crimi-  L.  B.  2  So.  k  D.  125-6. 

nal  Law,  Art.  84,  Reg,  v.  Prince^  (c)  Fowler  v.  ffoUim,   Ex.   Cb., 

L.  B.  2  C.  C.  B.  154.  L.  B.  7  Q.  B.  616,  affd.  in  H.  L. 

(6)  That    ignorance  cannot    be  notn.  ffMnt  v.  Fowler,  L.  B.  7  H.  L. 

pleaded  in  discharge  of  statutory  757. 
penalties,  see  Carter  v.  McLaren, 

C  C 
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Excep- 
tions in 
judicial 
process, 
but 
limited. 


by  reason  of  a  mistake  on  the  part  of  the  servant :  the  act  being 
one  which,  if  the  state  of  circumstances  supposed  by  him  did 
exist,  would  be  within  the  scope  of  his  lawful  authority  (a).  Of 
course  the  servant  himself  is  equally  liable.  Here,  indeed,  it 
looks  at  first  sight  as  if  the  mistake  gave  rise  to  the  employer's 
liability.  For  the  act,  if  done  with  knowledge  of  the  facts,  and 
so  merely  wrongful  in  intention  as  well  as  in  effect,  would  no 
more  charge  the  employer  than  if  done  by  a  stranger.  But  it  is 
not  that  mistake  has  any  special  effect,  but  that  knowledge, 
where  it  exists,  takes  the  thing  done  out  of  the  class  of  autho- 
rized acts.  The  servant  who  commits  a  wilful  and  gratuitous  (b) 
wrong  (or  goes  out  of  his  way  to  do  something  which  if  the  facts 
were  as  he  thought  might  be  lawful  or  even  laudable,  but  which 
he  has  no  charge  to  do)  is  no  longer  about  his  master's  business. 

Heal  exceptions  are  the  following.  An  officer  of  a  court  who 
has  quasi-judicial  duties  to  perform,  such  as  those  of  a  tni8t4Xi 
in  bankrui)tcy,  is  not  personally  answerable  for  money  paid  by 
him  under  an  excusable  misapprehension  of  the  law  (c).  Also 
an  officer  who  in  a  merely  ministerial  capacity  executes  a  pro- 
cess apparently  regular,  and  in  some  cases  a  person  who  pays 
money  under  compulsion  of  such  process,  not  knowing  the  want 
of  jurisdiction,  is  protected,  as  it  is  but  reasonable  that  he  shoiUd 
be  {(2).  But  this  special  exception  is  confined  within  narrow 
bounds*  Mistake  as  to  extraneous  facts,  such  as  the  legal 
character  of  persons  or  the  ownership  of  goods,  is  no  excuse. 
It  is  a  well  established  rule  of  law  that  if  by  process  a  sheriff 
is  desired  to  seize  the  goods  of  A  and  he  takes  those  of  B.  he 
is  liable  in  trover  (e).  A  sheriff  seized  under  a  fi,  fa,  goods 
supposed  to  belong  to  the  debtor  by  marital  right  Afterwards 
the  supposed  wife  discovered  that  when  she  went  through  the 


{a)  See  the  distinction  explained 
and  illustrated  by  Poulton  v.  L,  jr 
iS.  W.  R  Co.  L.  IL  2  Q.  B.  534,  and 
several  later  cases  :  the  last  are 
Bayley  v.  Mancluster,  tkc,  Ry,  (7o.£x. 
Ch.  L.  R.  8  C.  P.  148  (employer 
liable) ;  Bdinghrohe  v.  Swindon  Local 
Board,  L.  R.  9  C.  P.  675  (employer 
not  liable). 

{h)  A  wilful  trespass  which  is  not 
gratuitous,  but  done  in  the  course  of 
employment  and  for  the  master's  in- 


tended benefit,  though  without  or 
against  orders,  may  make  the  master 
luble  :  as  in  Limpus  v.  London 
General  Omnibus  Co,  (Ex.  Ch.)  I  H. 
&  C.  526,  32  L.  J.  Ex.  34. 

(c)  Ex^rU  Ogle,  8  Ch.  711. 

(d)  See  Mayor  of  London  v.  Cox, 
L.  K.  2  H.  L.  at  p.  269. 

(c)  Qlaaspoole  v.  Young,  9  B.  &  C. 
696,  700  ;  cp.  Oarktnd  v.  CarlhU^ 
4  a.  &  F.  693. 
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ceremony  of  marriage  the  man  had  another  wife  living :  conse- 
quently she  was  still  the  sole  o-vvner  of  the  goods  when  they 
were  seized.  Thereupon  she  brought  trover  against  the  sheriff, 
and  he  was  held  liable,  though  jwssibly  the  plaintiff  might  have 
been  estopped  if  she  had  asserted  at  the  time  that  she  was  the 
wife  of  the  person  against  whom  the  writ  issued  (a). 

There  are  certain  classes  of  cases,  indeed,  in  which  it  may  be  Ignonflce 
said  that  mistake,  or  at  any  rate  ignorance,  is  the  condition  of  JJ^J^'©^, 
acquiring  legal  or  equitable  rights.     These  are  the  exceptional  dition  of 
cases  in  which  an  apparent  owner  having  a  defective  title,  or  J^^"^ 
even  no  title,  can  give  to  a  purchaser  a  better  right  than  he  has  (purchMe 
himself,  and  which  fall  imder  the  rules  of  law  touching  market  J^^thout^ 
overt  and  the  transfer  of  negotiable  instruments,  and  the  rule  of  notice), 
equity  that  the  purchase  for  valuable  consideration  without 
notice  of  any  legal  estate,  right,  or  advantage  is  "an  absolute, 
unqualified,  unanswerable  defence"  (b)  against  any  daim  to 
restrict    the    exercise    or    enjoyment    of    the    legal    right   so 
acquired  (c).     These  rules  depend  on  special  reasons.     The  two 
former  introduce  a  positive  exception  to  the  ordinary  principles 
of  legal  ownership,  for  the  protection  of  purchasers  and  the 
convenience  of  trade  (d).     It  is  natural  and'necessary  that  such 
anomalous  privileges  should  be  conferred  only  on  purchasers  in 
good  faitL     Now  good  faith  on  the  purchaser's  part  presupposes 
ignorance  of  the  facts  which  negative  the  vendor's  apparent 
title.      It  may  be  doubted  on  principle,  indeed,  whether  this 
ignorance  should  not  be  free  from  negligence  in  order  to  entitle 
him.     For  some  time  this  was  so  held  in  the  case  of  negotiable 
instruments,  but  is  so  no  longer  (e).     The  rule  of  equity,  though 
in  some  sort  analogous  to  this,  is  not  precisely  so.     A.  transfers 
legal  ownership  to  B.,  a  purchaser  for  value,  by  an  act  effectual 


(a)  OUutpooU  ▼.  Youtif/f  9  B.  ft  0. 
696,  700. 

(6)  PUcKer  v.  Rawlins,  7  Ch.  259, 
269,  per  Junes,  L.  J. ;  SUickwood  v. 
London  Chartered  Bank  o/AftttrdUa, 
L.  R.  5  P.  C.  92,  111. 

(c)  This  applies  not  only  to  pnrely 
equitable  clauns  but  to  all  purely 
equitable  remedies  incident  to  legal 
rights.  But  it  does  not  apply  to 
those  remedies  for  the  enforcement 
of  legal  rights  which  in  a  few  cases 
have  been  administered  by  courts  of 


equity  concuirentlT  with  courts  of 
Uw.  Per  Lord  Westbuiy,  PhiUiM 
V.  PhiUip$,  4  D.  F.  J.  208. 

((f)  As  to  market  overt  the  policy 
of  the  rule  seems  an  open  question. 
The  Indian  Contract  Act  contains 
no  such  provision  (see  s.  108)  while 
on  the  other  hand  the  German  Com- 
merdal  Code  (s.  306)  extends  it  to 
all  sales  made  by  a  trader  in  the 
course  of  his  business. 

(e)  See  Chapter  V.,  p.  212,  above, 

U  C  i 
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for  that  purpose.  If  in  A'8  hands  the  legal  ownership  is  fettered 
bj"  an  equitable  obligation  restraining  him  wholly  or  partially 
from  the  beneficial  enjoyment  of  it,  this  alone  will  not  impose 
any  restriction  upon  B.  For  all  equitable  rights  and  duties  are 
in  their  origin  and  proper  nature  not  in  rem  but  in  personam. 
But  if  B.  (by  himself  or  his  agent)  knows  of  the  equitable 
liability,  or  if  the  circumstances  are  such  that  with  reasonable 
diligence  he  would  know  it,  then  he  makes  himself,  actively  by 
knowledge,  or  passively  by  negligent  ignorance,  a  party  to  A*s 
breach  of  duty.  In  such  case  he  cannot  rely  on  the  legal  right 
derived  from  A.,  and  disclaim  the  equitable  liability  which  he 
knew  or  ought  to  have  known  to  attach  to  it :  and  the  equitable 
claim  is  no  less  enforceable  against  him  than  it  formerly  was 
against  A.  To  be  accurate,  therefore,  wo  should  say  not  that  an 
exception  against  equitable  claims  is  introduced  in  favour  of 
innocent  purchasers,  but  that  the  scope  of  equitable  claims  is 
extended  against  purchasers  who  are  not  innocent;  not  that 
ignorance  is  a  condition  of  acquiring  rights,  but  that  knowledge 
(or  means  of  knowledge  treated  as  equivalent  to  actual  know- 
ledge) is  a  condition  of  being  laden  with  duties  which,  as  the 
language  of  equity  has  it,  affect  the  conscience  of  the  party  (a). 

Umits  Even  hero  the  force  and  generality  of  the  main  rule  is  shown 

of  these  ^^j  w^^q  limits  set  to  the  exceptions.  The  purchaser  of  any  legal 
tional  right  for  value  and  without  notice  is  to  that  extent  absolutely 
rights.  protected.  But  the  purchaser  of  an  equitable  interest,  or  of  a 
supposed  legal  right  which  turns  out  to  be  only  eqmtable,  must 
yield  to  all  prior  equitable  rights  (&),  however  blameless  or  even 
unavoidable  his  mistake  may  have  been.  Again  no  amount  of 
negligence  "will  vitiate  the  title  of  a  bona  fide  holder  of  a  negoti- 
able instrument,  but  not  the  most  innocent  mistake  will  enable 
him  to  make  title  through  a  forged  indorsement.  Where  a  bill 
was  drawn  payable  to  the  order  of  one  H.  Davis  and  indorsed 
by  another  H.  Davis  it  was  held  that  a  person  who  innocently 
discounted  it  on  the  faith  of  this  indorsement  had  no  title  (<^). 

(a)  Observe  that  on  the  point  of  without  notice  will  not  be  deprived 

negligence  the  rule  of  equity  differs  by  a  court  of  equity  of  anything  he 

from  the  rules  of  law :  though,  as  has  actuaUy  got,  e,g,  possession  of 

the  subject-matter  of  the  rules  is  title-deeds :   ifeaih  v.  Crtafod;   10 

different,  there  is  no  actual  conflict.  Ch.  22,  Waldtf  v.  Gray,  20  £q.  238. 

(6)  PkUlipt  V.  Phillips,  i  D.  F.  J.  (c)  Mead  v.  Youwj,  4  T.  R.  2a 
208  :  though  a  purchaser  for  value 
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It  might  also  be  said  that  where  tacit  assent  or  acquiescence  is 
in  question,  there  ignorance  is  in  like  manner  a  condition  of 
not  losing  one's  rights.  But  this  is  not  properly  so.  For  it  is 
not  that  ignorance  avoids  the  effect  of  acquiescence,  but  that 
there  can  be  no  acquiescence  without  knowledge.  It  is  like  the 
case  where  knowledge  or  intention  must  be  present  to  constitute 
an  offence.  In  this  sense  and  for  this  purpose  "  nulla  voluntas 
errantis  est"  (a). 

The  same  principles  hold  in  cases  more  directly  connected  Applica- 
with  the  subject  of  this  work.     A  railway  company  carries  an  ^^^'V^ 
infant  above  the  age  of  three  years  without  taking  any  fare,  the  rule  in 


clerk  assuming  him  to  be  under  that  age,  and  there  being  no  ^!!^|^ 
fraud  on  the  part  of  the  person  in  whose  care  he  travels  :  the 
mistake  does  not  prevent  the  company  from  being  liable  on  their 
contract  to  carry  him  safely  (h).  A  person  who  does  not  correctly 
know  the  nature  of  his  interest  in  a  fund  disposes  of  it  to  a 
purchaser  for  value  who  has  no  greater  knowledge  and  deals  with 
him  in  good  faith ;  if  he  afterwards  discovers  that  his  interest 
was  in  truth  greater  and  more  valuable  than  he  supposed  it  to 
be,  he  cannot  claim  to  have  the  transaction  set  aside  on  the 
ground  of  this  mistake  (c).  This,  however,  is  to  be  taken  with 
caution,  for  it  applies  only  to  cases  where  the  real  intention  is 
to  deal  with  the  party's  interest,  whatever  it  may  be.  Were  the 
intention  of  both  pai-ties  to  deal  with  it  only  on  the  implied 
condition  that  the  state  of  things  is  not  otherwise  than  it  is 
supposed  to  be,  the  result  would  be  quite  different,  as  we  shall 
find  under  the  head  of  Fundamental  Error. 

So  far,  then,  mistake  as  such  does  not  improve  the  position  of 
the  party  doing  a  mistaken  act.  Neither  does  it  as  a  rule  make 
it  any  worse.  A  mistaken  demand  which  produces  no  result 
does  not  affect  a  plaintiff's  right  to  make  the  proper  demand 
afterwards.  Where  £.  holds  money  as  A's  agent  to  pay  it  to 
C,  and  appropriates  it  to  his  own  use,  C.  may  recover  from  A. 
notwithstanding  a  previous  mistaken  demand  on  li's  estate, 
made  on  the  assumption  that  B.  woidd  be  treated  as  C's  omii 

(a)  D.  89.  8.  de  aqua  pluv.  20.  took  only  one  ticket  for  herself ;  it 

(6)  Austin  v.  (?.  W,  A  Co,  L.  R.  seems  therefore  that    strictly  she 

2  Q.  B.  442.    The  judgments  treat  '  ought  to  have  been  the  plaintiff. 

it  as  one  entire  contract  with  the  (c)  Manhail  v.  CoHett,  1  Y.  &  C. 

mother  of  the  infant  plaintiff,  who  £z.  282. 
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agent  (a).  Nor  does  a  mistaken  repudiation  of  ownership  prevent 
the  true  owner  of  goods  from  recovering  damages  afterwards  for 
injury  done  to  them  by  the  negligence  of  a  bailee,  whoso  duty  it 
was  to  hold  them  for  the  true  owner  at  all  events  (b).  This  is 
independent  of  and  quite  consistent  with  the  rule  that  a  party 
who  has  wholly  mistaken  his  remedy  cannot  be  allowed  to 
proceed  by  way  of  amendment  in  tJie  same  action  in  an  entirely 
different  form  and  on  questions  of  a  different  character  (c). 


As  to 
euBtiiig 
righto  of 

OUI( 


ler 


penonB. 


Next,  mistake  does  not  in  general  alter  existing  rights.  The 
presence  of  mistake  will  not  make  an  act  effectual  which  is 
otherwise  ineffectual.  Many  cases  which  at  first  sight  look  like 
cases  of  relief  against  mistake  belong  in  truth  to  this  class,  the 
act  being  such  that  for  reasons  independent  of  the  mistake  it  is 
inoperative.  Thus  a  trustee's  possession  of  land  is  the  possession 
of  his  cestui  que  trust,  and  it  makes  no  difference  if  he  is  mis- 
taken as  to  the  person  who  really  is  cestui  que  trust  KLs 
payment  over  of  the  rents  and  profits  to  a  wrong  person,  whether 
made  wilfully  and  fraudulently,  or  ignorantly  and  in  good  faith, 
cannot  alter  the  character  of  the  possession  {d).  Where  the 
canier  of  goods  after  receiving  notice  from  an  unpaid  vendor  to 
stop  them  nevertheless  delivers  them  by  mistake  to  the  buyer, 
this  does  not  defeat  the  vendor^s  rights :  for  the  right  of 
possession  {e)  revests  in  the  vendor  from  the  date  of  the  notice, 
if  given  at  such  a  time  and  under  such  circunistances  that  the 
delivery  can  and  ought  to  be  prevented  (/),  and  the  subsequent 
mistaken  delivery  has  not,  as  an  intentional  wrongful  delivery 
would  not  have,  any  power  to  alter  it  (</).  Again,  by  the  rules 
of  the  French  Post  Office  the  sender  of  a  letter  can  reclaim  it 
after  it  is  posted  and  before  the  despatch  of  the  mail.  C,  a 
banker  at  Lyons,  posted  a  letter  containing  bills  of  exchange 
indorsed  to  D.,  an  English  correspondent.     Before  the  despatch 


(a)  Hardy  v.  MetropoHtan  Land  <£; 
Finance  Co,  7  Ch.  427,  ^438.  Cp. 
Vangerow,  Pand.  1.  118. 

(6)  MitchtU  V.  Lancashire  <fc  York- 
shire Ry.  Co.  L.  R.  10  Q.  B.  256, 261. 

(c)  Jacobs  V.  Seward f  L.  R.  5 
H.  L.  464. 

(d)  Lister  v.  Pichford,  34  Beav. 
576. 

{e)  The  book  has  property:   but 


the  use  of  this  word  aBsumes  that 
stoppage  in  trawitu  rescinds  the 
contract,  contrary  to  the  opinion 
which  now  prev^  {Schotmnans  v. 
Lancashire  cC-  Yorkshire  Ry,  Co.  2  Ch. 
332,  340.) 

(/)  Whitehead  v.  Anderson,  9  M. 
&  W.  518  :  Blackburn  on  Cont  of 
Sale,  269. 

ig)  Litt  V.  Cmclty,  7  Taunt,  169. 
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of  the  mail^  loaming  from  D's  agent  on  the  spot  that 
tlio  bills  would  not  bo  accepted,  C.  sent  to  the  post- 
oifice  to  stop  the  letter.  It  was  put  aside  from  the  rest  of 
the  mail,  but  by  a  mistake  of  C's  clerk  in  not  completing 
the  proper  forms  it  was  despatched  in  the  ordinary  course.  It 
was  held  that  there  was  no  effectual  delivery  of  the  bills  to 
D.  and  that  the  property  remained  in  C.  The  mistake  of  the 
clerk  could  not  take  "  the  eflFect  of  making  the  property  in  tho 
bills  pass  contrary  to  the  intention  of  both  indorser  and 
indorsee''  (a).  Had  not  the  revocation  been  at  tho  indorsee's 
reqaesty  then  indeed  the  argument  would  probably  have  been 
correct  that  it  was  a  mere  uncompleted  intention  on  C's  part : 
for  as  between  C.  and  the  post-office  everything  had  not  been 
done  to  put  an  end  to  the  authority  of  the  post-office  to  forward 
the  letter  in  the  regular  course  of  post 

Anderson's  case  (h)  may  possibly  be  supported  on  a  similar 
ground.  It  was  there  held  that  a  transfer  of  shares  sanctioned 
by  the  directors  and  registered  in  ignorance  that  calls  wore  duo 
from  tho  transferor  might  afterwards  be  cancelled,  even  by  an 
officer  of  the  company  without  authority  from  the  directors,  on 
the  facts  being  discovered.  It  may  be  that  the  directors'  assent 
to  the  transfer  is  not  irrevocable  (apart  from  the  question  of 
mistake)  until  tho  parties  have  acted  upon  it. 

Again,  the  legal  effect  of  a  transaction  cannot  be  altered  by  Sub- 

the  subsequent  conduct  of  the  parties  :  and  it  makes  no  difference  8®<1^^* 
*  -^  conduct 

if  that  conduct  is  founded  on  a  misapprehension  of  the  original  of  parties 
legal  effect.     A  man  who  acts  on  a  wrong  construction  of  his  founded  on 
own  duties  under  a  contract  he  has  entered  into  does  not  thereby  constrnc- 
eutitle  himself,  though  the  acts  so  done  be  for  the  benefit  of  the  ^T^?f* 
other  party,  to  have  the  contract  performed  by  tho  other  according  the 
to  the  same  construction  (c).     This  decision  was  put  to  some  o**'^*™^^  • 
extent  upon   the  ground  that  relief  cannot  bo  given  against 
mistakes  of  law.     But  it  is  submitted  that  this  is  not  a  case 
where  the  distinction  is  really  material.     Suppose  the  party  Lad 
not  construed  the  contract  wrongly,  but  acted  on  an  erroneous 

(a)  Ex  parte  Cott,  9  Ch.  27,  82.  feree  does  not  object." 

{h)  8  Eq.  509.   8ed  qu,  Mr.  Justice  {c)  Midland  O.  W.  Ry,  of  Irdand 

Lindley,  who  was  himself  oonnsel  in  ▼.  Johnton^  6  H.  L.  C.  798,  811,  per 

the  case,  cites  it  (2.  1488)  with  the  Lord  Chelmsford. 

material  qualification,  "  if  the  trans- 
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recollection  of  its  actual  coutents,  the  mistake  would  then  have 
been  one  of  fact»  but  it  is  obvious  that  the  decision  must  have 
been  the  same.  Still  less  can  a  party  to  a  contract  resist  the 
performance  of  it  merely  on  the  ground  that  he  misunderstood 
its  legal  eflFect  at  the  time  (a).  Every  party  to  an  instrument  ha^ 
ii  right  to  assume  that  the  others  intend  it  to  operate  according 
to  the  proper  sense  of  its  actual  expressions  (/)). 

nnleiis  It  must  be  remembered,  however,  that  where  both  parties 

aport^m  ^*^'®  acted  on  a  particular  construction  of  an  ambiguous  docu- 

mistake  it  ment,  that  construction,  if  in  itself  admissible,  will  be  adoi>ted 

i^oimt  to  ^y  *^®  Court  (c).     To  this  extent  its  original  effect,  though  it 

variation    cannot  be  (dteredy  may  bo  explained  by  the  conduct  of  the 

coa™nt "    parties-     ^^  moreover,  if  both  parties  to  a  contract  act  on  a 

common  mistake  as  to  the  construction  of  it,  this  may  amount 

to  a  variation  of  the  contract  by  mutual  consent  (d).     This  is  in 

truth  another  illustration  of  the  leading  principle.     Here  their 

conduct  in  performing  the  contract  with  variations  would  show  an 

intention  to  vary  it  if  the  true  construction  were  present  to  their 

minds.     And  it  might  be  said  that  (on  the  same  principle  as 

in  cases  of  acquiescence,  &c.)  they  cannot  mean  to  vary  their 

contract  if  they  do  not  know  what  it  really  is.     But  the  answer 

is  that  their  true  meaning  is  to  perform  the  contract  at  aU 

events  according  to  their  present  understanding  of  it,  and  thus 

the  mistake  is  immaterial  and  ineffectual.     Practically  such  a 

mistake  is  likely  to  represent  a  real  original  intention  incorrectly 

expressed  in  the  contract:  so  that  principle  and  convenience 

agree  in  the  result. 


Mistakes 
in  award. 


We  may  also  mention  that  there  is  no  jurisdiction  to  set  aside 
an  award,  or  refer  it  back  to  the  arbitrator,  on  the  ground  of  a 
mistake  in  fact  or  law,  unless  the  arbitrator  admits  the  mistake 


(a)  Potodl  V.  Smith,  14  Eq.  85. 
The  dictum  in  Wycombe  Ry,  Oo,  v. 
Donnviigton  ffospUal,  1  Ch.  273, 
cannot  be  supported  in  any  sense 
contrary  to  this. 

(6)  Per  Knight  Bruce,  L.  J. 
BenUey  v.  Mackay,  4  D.  P.  J.  285. 

(c)  Forbet  v.  WaU,  L.  B.  2  Sa  & 
D.  214.  Evidence  of  the  construction 


put  on  an  instrument  by  wmt  of  the 
parties  is  of  course  inadmiseible : 
McClean  v.  Kennard,  9  Ch.  336, 
849. 

(d)  6  H.  L.  C.  p.  812-8.  In  the 
particular  case  the  appellants  were 
an  incorporated  company,  and  there- 
fore it  was  said  oodd  not  be  thus 
bound :  sed  qu. 
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and  desires  the  assistance  of  the  Court  to  rectify  it,  or  unless 
there  is  an  actual  excess  of  jurisdiction  (a). 

What  then  arc  the  special  classes  of  cases  in  which  mistake  is  Special 
of  importance,  and  which  have  given  rise  to  the  language  held  ^J^|^ 
bj  our  hooks  on  the  subject  9— (language  which  at  times  goes  the  misUke 
length  of  such  untenable  statements  as  that  mistake  is  enough  p^^^i^^. 
to  vitiate  any  transaction,)     They  are  believed  to  be  as  follows. 

1.  Where  mistake  is  such  as  to  exclude  real  consent,  and  so —  1.  As 
not  avoid  the  contract  but — ^prevent  the  formation  of  a  contract,  ^J^  ^^ 
there  the  seeming  agreement  is  void.     Of  this  we  shall  presently  consent, 
speak  at  large  (Part  2  of  this  chapter). 

2.  Where  a  mistake  occurs  in  expressing  the  terms  of  a  real  con-  2.  In 
sent,  such  mistake  may  be  remedied  by  the  special  jurisdiction  of  ^^^^ 
courts  of  equity.    Of  this  also  we  shall  speak  separately  (Part  3).  oonsent. 

3.  A  renunciation  of  rights  in  general  terms  is  understood  not  3.  Re- 

to  include  rights  of  whose  actual  or  possible  existence  the  party  *?i*^^" 
was  not  aware.     This  is  in  truth  a  particular  case  under  No.  2. 

All  these  exceptions  may  be  considered  as  more  apparent  than 
reaL 

4.  Money  paid  under  a  mistake  of  fact  may  be  recovered  back.  iPayment 
This  is  a  real  exception,  and  the  most  important  of  alL     Yet  ®'  ^oJ^fiy* 

even  here  the  legal  foundation  of  the  right  is  not  so  much  the 
mistake  in  itself  as  the  failure  of  the  supposed  consideration  on 
which  the  money  was  paid. 

B.  Mistake  of  Fact  ami  of  Laic,  b.  Mistake 

of  Fact 
It  is  an  obvious  principle  that  citizens  must  be  presumed  for  and  of 

all  public  purposes  to  know  the  law,  or  rather  that  they  cannot  ^^' 

be  allowed  to  allege  ignorance  of  it  as  an  excuse.    As  has  often 

been  said,  the  adminiBtration  of  justice  would  otherwise  be 

impossible.     Practically  the  large  judicial  discretion  which  can 

be  exercised  in  criminal  law  may  be  trusted  to  prevent  the  rule 

from  operating  too  harshly  in  particular  cases.     On  the  other 

(a)  Dinn  ▼.  Blaktt  L.  R  10  C.  P.  feat  clerical  error  in  his  award  after 
388.  An  arbitrator  cannot  of  his  signing  it :  he  shonld  apply  to  the 
own  motion  correct  even  a  mani-      Court :  Mordut  v.  Palmer ^  6  Ch.  22. 
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hand  it  would  lead  to  hardship  and  injustice  not  remediable  by 
any  judicial  discretion  if  parties  were  always  to  be  bound  iu 
matters  of  private  law  by  acts  done  in  ignorance  of  their  civil 
rights.  There  is  an  apparent  conflict  between  these  two  prin- 
ciples which  has  given  rise  to  much  doubt  and  discussion  (a). 
But  the  conflict,  if  indeed  it  be  not  merely  apparent,  is  at  any 
rate  much  more  limited  in  extent  than  is  commonly  supposed. 

How  far         "pho  rule,  as  generally  stated,  is  to  this  effect : 

tion  \a  Eelief  is  given  against  mistake  of  fact  but  not  against  mistake 

applicable,  of  law. 

Neither  branch  of  the  statement  is  true  without  a  great  deal 
of  limitation  and  explanation.  We  have  already  seen  that  in 
most  transactions  mistake  is  altogether  without  effect.  There,  of 
course,  the  distinction  has  no  place.  Again  there  are  the  many 
cases  where,  as  we  have  pointed  out  above,  knowledge  or  notice 
is  a  condition  precedent  to  some  legal  consequence.  By  the 
nature  of  these  cases  it  generally  if  not  always  happens  that  the 
subject-matter  of  such  knowledge,  or  of  the  ignorance  which  by 
excluding  it  excludes  its  legal  consequences,  is  a  matter  of  fact 
and  not  of  law.  The  general  presumption  of  knowledge  of  the 
law  does  so  far  apply,  no  doubt,  that  a  person  having  notice  of 
material  facts  cannot  be  heard  to  say  that  he  did  not  know  the 
legal  effect  of  those  facts.  All  these,  however,  are  not  cases  of 
relief  against  mistake  in  any  correct  sense. 

Where  Then  come  the  apparent  exceptions  to  the  general  rule,  which 

mistSce  ^^  ^^^®  numbered  1,  2,  and  3.  As  to  No.  (1)  it  is  at  least 
excludes  conceivable  that  a  common  mistake  as  to  a  question  of  law 
ment*^^'  should  go   so   completely  to  the   root   of  the  matter  as   to 


(o)  Savigny,  followed  by  Van- 
gerow  and  other  later  writers, 
strikes  out  a  general  rule  thus : 
Where  mistake  is  a  efpecial  ground 
of  relief  (and  there  only),  the  right 
to  such  relief  is  excluded  by  negli- 
gence. Ignorance  of  law  is  pre- 
sumed to  be  the  result  of  negligence, 
but  the  presumption  maybe  rebutted 
by  special  circumstances,  e.ff,  the  law 
being  really  doubtful  at  the  time. 
There  is  much  to  be  said  for  this 
doctrine  on  principle,  but  it  will  not 
fit  English  law  as  now  settled  on 


the  most  important  topic,  ris,  re- 
covering back  mone}'  paid ;  for 
there,  so  long  as  the  ignorance  is  of 
fact,  negligence  is  no  bar :  means 
of  knowledge  are  material  only  as 
evidence  of  actual  knowledge :  Keffy 
V.  Solari,  9  M.  &  W.  64, 11  K  J. 
Ex.  10  ;  Tovmsend  v.  Orowdy,  8  C. 
B.  N.  S.  477,  29  L.  J.  C.  P.  800, 
The  only  limitation  is  that  the  party 
seeking  to  recover  must  not  have 
waived  all  inquiiy ;  per  Parke,  B. 
9  M.  &  W.  59,  and  per  Williamfi, 
J.  8  C.  B.  N.  a  494. 
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prevent  any  real  agreement  from  being  fonned.     It  is  impossible  ignorance 
to  see  why  a  contract  should  bo  imposed  on  the  parties  by  a  ^|"][t  *^i 
legal  fiction  for  the  sake   of  asserting  a  general  proposition  eTentB= 
in  a  state  of  circumstances  where  it  is  inapplicable.     It  is  laid  ^f^^*^ 
down  by  very  high  authority  "that  a  mistake  or  ignorance 
of  the  law  forms  no  ground  of  relief  from   contracts  fairly 
entered  into  with  a  full  knowledge  of  the  facts  "  (a) :  but  this 
does  not  touch  the  prior  question  whether  there  is  a  contract 
at  all.     On  cases  of  this  class  English  decisions  go  to  this 
extent  at  all  events,  that  ignorance  of  particular  private  rights  is 
equivalent  to  ignorance  of  fact  {b).     As  to  No.  (2)  the  principle 
appears  to  be  tlie  same.     A.  and  B.  make  an  agreement  and  Bectifica- 
instruct  C.  to  put  it  into  legal  form.     C.  does  this  so  as  not  to  gtromentJ: 
express  the  real  intention,  either  by  misapprehension  of  the  wlief  given 
instructions  or  by  ignorance  of  law.     It  is  obvious  that  relief  ^Jtake  of 
should  be  equally  given  in  either  case.     Indeed,  if  the  parties  draftsman 
were  to  be  held  to  a  contract  they  did  not  really  make,  merely  acaiMt  a** 
because  the  erroneous  expression  was  due  to  a  mistake  of  law,  deliberate 
this  would  be  attributing  a  special  legal  effect  to  mistake,  con-  thrpartiea 
trary  not  only  to  convenience  but  to  the  principal  rule  that »» to  form 
mistake  is  in  itself  ineffectual.  of  insfara-*" 

Authority,  so  far  as  it  goes,  is  in  favour  of  what  is  here  ments. 
advanced  (c).  There  is  clear  authority  that  on  the  other  hand 
a  court  of  equity  will  not  reform  an  instrument  by  inserting  in 
it  a  clause  which  the  parties  deliberately  agreed  to  Leave  out  (d), 
nor  substitute  for  the  form  of  security  the  parties  have  chosen 
another  form  which  they  deliberately  considered  and  rejected  (c), 
although  their  choice  may  have  been  determined  by  a  mistake 
of  law.  The  reason  of  these  decisions,  however,  is  that  in  such 
cases  the  form  of  the  instrument,  by  whatever  considerations 
arrived  at,  is  part  of  the  agreement  itself  and  so  beyond  the 
power  of  the  Court. 

As  to  No.  (3),  there  is  quite  sufficient  authority  to  show  Renuncia- 
tion of 
rights : 

(a)  BanJk  of  U.  S,  v.  Daniel  (Sup.       G.  &  J.  601,  Cooper  v.  Phtbhs,  L.  R 
Ct  U.S.)  12  Peters  82, 56.  Common       1  H.  L.  149,  170  ;  of  which  oases  a 
mistake  as  to  a  coUcUei'al  matter  of      fuller  account  is  given  below, 
law  does  not  of  course  avoid  a  con-  (c)  Hunt  v.  Rousmaniere^i  Adm. 

tract :    EagUsfidd  v.    MarquU    of      (Sup.  Ct.  U.  S.)  1  Peters,  1,  13,  14. 
Londonderry,  4  Ch.  D.  693.  {d)  Lord  Irnham  v.  CMidf  1  Bro. 

{b)  Binf/ham  v.   Bingham^  1  Yes.       0.  C.  92. 
Sr.   126,  Broxtghton  v,  IMt,  3  De 
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dlftbction  that  a  renunciation  of  rights  under  a  mistake  as  to  particular 
astooom-  applications  of  law  is  not  conclusive,  and  some  authority  to 
deliberate  show  that  it  is  the  same  even  if  the  mistake  is  of  a  general  rule 
abai^oa-  q£  -^^^  jjj^  deliberate  renunciation  or  compromise  of  doubtful 
rights  is  of  course  binding  ;  it  would  be  absurd  to  set  up  ignor- 
ance of  the  law  as  an  objection  to  the  validity  of  a  transaction 
entered  into  for  the  very  reason  that  the  law  is  not  accurately 
known  (a).  A  compromise  deliberately  entered  into  under 
advice,  the  party's  agents  and  advisers  having  the  question  fully 
before  them,  cannot  be  set  aside  on  the  ground  that  a  particular 
point  of  law  was  mistaken  or  overlooked  (6).  Conduct  equiva- 
lent to  renunciation  of  a  disputed  right  is  equally  binding,  at 
least  when  the  party  has  the  question  fairly  before  him.  Thus 
in  Stone  v.  Chdfrey  (c)  the  plaintiff  had  been  advised  on  his 
title  unfavourably  indeed,  but  in  such  a  way  as  to  bring  before 
him  the  nature  of  the  question  and  give  him  a  fair  opportunity 
of  considering  whether  he  should  raise  it.  Adopting,  however, 
the  opinion  he  had  obtained,  he  acted  upon  it  for  a  considerable 
time,  and  in  a  manner  which  amounted  to  representing  to  all 
persons  interested  that  he  had  determined  not  to  raise  the 
question.  It  was  held  that  although  the  mistake  as  to  title 
might  in  the  absence  of  such  conduct  well  be  a  ground  of  relief, 
a  subsequent  discovery  that  the  correctness  of  the  former  opinion 
was  doubtful  did  not  entitle  him  to  set  up  his  claim  anew.  In 
the  late  case  of  Rogers  v.  Ingham  (d)  a  fund  had  been  divided 
between  two  legatees  under  advice,  and  the  payment  agreed  to 
at  the  time.  One  of  the  legatees  afterwards  sued  the  executor 
and  the  other  legatee  for  repayment,  contending  that  the 
opinion  they  had  acted  upon  was  erroneous ;  it  was  held  that 
the  suit  could  not  be  maintained.  Similarly  where  creditors 
accepted  without  question  payments  under  a  composition 
deed  to  which  they  had  not  assented,  and  which,  as  it  was 
after>vards  decided,  was  for  a  technical  reason  not  binding 
on  non-assenting  creditors,  it  was  held  that  they  coidd  not 
afterwards  treat  the  payments  as  made  on  account  of  the 
whole  debt  and  sue  for  the  balance.     They  might  have  guarded 

(a)  Cp.    the    remarks    on    com-  pp.  966—970. 

promises  in  Ch.  IV.,  p.  166  above.  (c)  6  D.  M.  G.  76. 

(6)  Stewart  v.  Stewart,  0  CL  &  F.  (d)  S  Ch.  D.  851  (V.  C.  H.  and 

911 ;  see  the  authorities  reviewed,  C.  A.) 
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themselves  by  accepting  the  payments  conditionally,  but  not 
having  done  so  they  were  bound  (a).  In  Re  Saxon  Life 
Assurance  Society  (b)  it  was  held  that  a  creditor  of  a  company 
was  not  bound  by  a  release  given  in  consideration  of  having 
the  substituted  security  of  another  company,  which  security  was 
a  mere  nullity,  being  given  in  pursuance  of  an  invalid  scheme 
of  amalgamation.  Here  the  mistake  was  obviously  not  of  a 
general  rtde  of  law ;  and  perhaps  the  case  is  best  put  on  the 
ground  of  total  failure  of  consideration.  In  McCarthy  v, 
Decaix  (c),  however,  a  foreigner  had  married  in  England  and 
obtained  a  divorce  in  Denmark.  After  the  wife's  death  in 
England  he  used  language  in  his  correspondence  with  her 
relations  which  amounted  to  a  general  renunciation  of  marital 
rights.  He  supposed  however  that  the  Danish  divorce  was  valid 
in  England  and  tliat  he  had  no  legal  interest  in  the  wife's 
property.  This  error  was  on  a  perfectly  general  rule  of  law 
(though  at  the  time  but  recently  settled) :  but  it  was  held  that 
he  was  not  precluded  from  asserting  his  rights  as  liis  wife's 
administrator. 

As  to  Xo,  (4),  the  subject  of  recovering  back  money  i)aid  by  Money 
mistake  does  not  properly  fall  within  our  scope.     It  is  here,  ^^^ 
however,  that  the  distinction  between  mistakes  of  fact  and  of  recover- 
law  does  undoubtedly  and  inflexibly  prevail.     While  no  amotint  Jj5!en*th^ 
of  mere  negligence  avoids  the  right  to  recover    back   money  mistake 
paid  under  a  mistake  of  fact  ((i),  money  paid  under  a  mistake  "         ** 
of  law  'cannot  in  any  case  be   recovered  :   nor  docs  anything 
like  the  qualification  laid  down  by  Lord  Westbury  in  Cooper  v. 
Phihhs  (e)  appear  to  be   admitted.      Ignorance  of  particular 
rights,  however  excusable,  is  on  the  same  footing  as  ignorance 
of  the  general  law  (/). 


{a)  KUckin  v.  HawkinM,  L.  R  2 
C,  P.  22. 

\h)  2  J.  &  H.  408,  412  (the 
ilncAor  ca.) 

{€)  2  KmsB.  k,  Mj.  614.  But,  in 
additioii  to  the  ground  stated  in  the 
text,  the  wife's  famOy  represented 
to  the  hnshand,  contrary  to  the  fact, 
that  her  estate  was  insolvent 

((2)  Note  (a),  p.  394,  svpra, 

(€)  L.  R.  2  H.  L.  at  p.  170. 

(/)  See  gyring  v.  Oreenwottd, 
4  &  ft  C.  281,  and  cp.  Piatt  v. 
Bromagej  24  L.  J.  Kx.  63,  where 


however  the  mistake  was  not  only 
a  mistake  of  law,  bat  collateral  to 
the  payment,  the  money  being 
really  due  ;  Aiken  y.  Short,  1  H.  ft 
N.  210,  25  L.  J.  Ex.  321,  rests  on 
the  same  ground,  if  the  transaction 
in  that  case  be  regarded  as  the 
bare  payment  of  another  person's 
debt;  if  it  be  regarded  as  the 
purchase  of  a  security,  it  is  an  ap- 
plication of  the  rule  caveat  emptor, 
as  to  which  cp.  Clare  v.  Lamb,  L.  R. 
10  C.  P.  384. 
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An  important  decision  of  the  American  Supreme  Court 
appears  to  proceed  on  the  assumption  that  giving  a  negotiable 
instrument  is  for  this  purpose  equivalent  to  the  payment  of 
money,  so  that  a  party  who  gives  it  under  a  mistake  of  law  has 
no  legal  or  equitable  defence  (a).  But  this  seems  not  consistent 
with  the  later  English  doctrine  that  inasmuch  as  "  want  of  con- 
sideration is  altogether  independent  of  knowledge  either  of  the 
facts  or  of  the  law,"  the  defence  of  failure  of  consideration  is 
available  as  between  the  parties  to  a  negotiable  instrument, 
whether  the  instrument  has  been  obtained  by  a  misrepresenta- 
tion of  fact  or  of  law  (b). 

A  covenant  to  pay  a  debt  for  which  the  covenantor  wrongly 
supposes  himself  to  be  liable  is  valid  in  law,  nor  will  equity  give 
any  relief  against  it  if  the  party's  ignorance  of  the  facts  negativ- 
ing his  liability  is  due  to  his  own  negligence  (c). 

Apparent        The  Court  of  Bankruptcy  will  order  repayment  of  money 
kf^^k^    P*^^  ^  ^  trustee  in  bankruptcy  under  a  mistake  of  law :  but 
niptcy  :      this  is  no  real  exception,  for  it  is  not  like  an  ordinary  payment 
afflceTo"    l^^iween  party  and  party.     The  trustee  is  an  officer  of  the  Court 
Court        and  **  is  to  hold  money  in  his  hands  upon  trust  for  its  equitable 
Otherwise  distribution  among  the  creditors"  (d).     In  general  the  rule  that 
in  equity    *  voluntary  payment  made  with  full  knowledge   of  the  facts 
as  at  law.    cannot  be  recovered  back  is  no  less  an  equitable  than  a  legal 
one ;  "  the  law  on  the  subject  was  exactly  the  same  in  the  old 
Court  of  Chancery  as  in  the  old   Courts  of    Common  Law. 
There  were  no  more  equities  affecting  the  conscience  of   the 
person  receiving  the  money  in   the  one   Court  than  in  the 
other    Courtj    for    the  action  for  money   had    and  received 
proceeded  upon   equitable  considerations "  (e).     Thus  a  party 
who  has    submitted  to  pay  money  under  an   award   cannot 
afterwards  impeach   the   award    in   equity  on  the  ground  of 
irregularities    which  were    known    to   him   when  he  so  sub- 
mitted (/).     It  has  also  been   laid  down  that  in  a  common 
administration  suit  a  legatee  cannot  be  made  to  refund  over^ 

(a)  Bank  of  U.  S.  v.  Vanielj  12  161. 

Peters,  82.  (d)  Ex  parte  Jama,  9  Ch.  609, 

{b)  Southall  V.  Hiff^,  Forman  v.  614,  per  James,  L.  J. 

Wright,  11  C.  B.  481 ,  492,  20  L.  J.  {c)  Rogers  v.  higham,  (C.  A.)  3 

0.  P.  145  ;  Coward  v.  ffugha,  1  K.  Cb.  D.  at  p.  356,  per  James,  L.  J. 

&  J.  448.  (/)  Ooodman  v.  Sayert,  2  Jac.  & 

{c)    Waton  V.  Wareinff,  16  Beav.  W.  249,  263. 
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payments  voluntarily  made  by  an  executor  (a)  :  but  the  con- 
text shows  that  this  was  said  with  reference  to  the  frame  of  the 
suit  and  the  relief  prayed  for  rather  than  to  any  general 
prmciplo  of  law  :  moreover  it  was  not  the  executor,  but  the 
persons  beneficially  interested,  who  sought  to  make  the  legatee 
liable.  But  in  Bate  v.  Jloojm'  (b)  the  point  arose  distinctly : 
certain  trustees  were  liable  to  make  good  to  their  testator's 
estate  the  loss  of  principal  incurred  by  their  omission  to  convert 
a  fund  of  Long  Annuities  :  they  contended  that  the  tenant  for 
life  ought  to  recoup  them  the  excess  of  income  which  she  had 
received  :  but  as  she  had  not  been  a  willing  party  to  any  over- 
payment (c),  it  was  decided  that  she  could  not  be  called  upon  to 
refund  the  sums  which  the  trustees  voluntarily  paid  her.  In 
an  earlier  case  an  executor  paid  interest  on  a  legacy  for 
several  years  without  deducting  the  property  tax,  and  it  was 
held  that  he  could  not  claim  to  retain  out  of  subsequent  pay- 
ments the  snms  which  he  should  have  deducted  from  preceding 
ones  (d). 

Part  2.  Mistake  as  excluding  true  Consent. 

In  the  first  chapter  wo  saw  that  no  contract  can  be  formed  CaBeatobe 
when  there  is  a  variance  in  terms  between  the  proposal  and  the  i^  thismib- 
acccptance.     In  this  case  the  question  whether  the  parties  really  division. 
meant  the  same  thing  cannot  arise,  for  they  have  not  even  mid 
the  same  thing.     A  court  of  justice  can   ascertain  a  common 
intention  of  the  parties  only  from  some  adequate  expression  of 
it,  and  the  mutual  communication  of  different  intentions  is, no 
such  expression. 

We  now  have  to  deal  with  certain  kinds  of  cases  in  which  on 
the  face  of  the  transaction  all  the  conditions  of  a  concluded 
agreement  are  satisfied,  and  yet  there  is  no  real  common  intention 
and  therefore  no  agreement. 

First,  it  may  happen  that  each  party  meant  something,  it  may  Where 

be  a  perfectly  well  understood  and  definite  thing,  but  not  the  ^^  ^^ 

common 

same  thing  which  the  other  meant.     Thus  their  minds  never  intention, 

(a)  Per  Lord  Cottenham,  Lick-  trustees  to  convert  the  fond  :  see  p« 

field  V.  Bakir,  13  Beav.  447,  453.  340. 
{b)  5  D.  M.  G.  838.  (rf)  Carrie  v.  OoM,  2  Madd.  163. 

(c)   She  had  in  fact  desired  the 
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meaning  a 

diflFerant 

thing. 
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intention 

bat 

founded 

on  a 

common 

error. 


met,  as  is  not  uncommonly  said,  and  the  forms  tbey  have  gone 
through  are  inoperative. 

Next,  it  may  happen  that  there  does  exist  a  common  intention, 
which  however  is  founded  on  an  assumption  made  by  both 
parties  as  to  some  matter  of  fact  essential  to  the  agreement.  In 
this  case  the  common  intention  must  stand  or  fall  with  the 
assumption  on  which  it  is  founded.  If  that  assumption  is 
wrong,  the  intention  of  the  parties  is  from  the  outset  incapable 
of  taking  effect  But  for  their  common  error  it  would  never 
have  been  formed,  and  it  is  treated  as  non-existent  Here  there 
is  in  some  sense  an  agreement :  but  it  is  nullified  in  its  inception 
by  the  nullity  of  the  thing  agreed  upon.  And  it  seems  hardly 
too  artificial  to  say  that  there  is  no  real  agreement  The  result 
is  the  same  as  if  the  parties  had  made  an  agreement  expressly 
conditional  on  the  existence  at  the  time  of  the  supposed  state  of 
facts  :  which  state  of  facts  not  existing,  the  agreement  destroys 
itself. 

In  the  former  class  of  cases  either  one  party  or  both  may  be 
in  error  :  however  that  which  prevents  any  contract  from  being 
formed  is  not  the  existence  of  error  but  the  want  of  true  consent 
'^  Two  or  more  persons  are  said  to  consent  when  they  agree  upon 
the  same  thing  in  the  same  sense  "  :  this  consent  is  essential  to 
the  creation  of  a  contract  (a),  and  if  it  is  wanting  it  matters  not 
whether  its  absence  is  due  to  the  error  of  one  party  only  or  of 
both. 

In  the  latter  class  of  cases  the  error  must  be  common  to  both 
parties.  They  do  agree  to  the  same  thing,  and  it  would  be  in 
the  same  sense,  but  that  the  sense  they  intend,  though  possible 
as  far  as  can  be  seen  from  the  terms  of  the  agreement^  is  in  fact 
nugatory.  As  it  is,  their  consent  is  idle  ;  the  sense  in  which  they 
agree  is,  if  one  may  so  speak,  insensible. 

In  both  sets  of  cases  we  may  say  that  the  agreement  is  nullified 
by  fundamental  error ;  a  term  it  may  be  convenient  to  use  in 
order  to  mark  the  broad  distinction  in  principle  from  those  cases 
where  mistake  appears  as  a  ground  of  special  relief. 

Dividons       We  proceed  to  examine  the  different  kinds  of  fundamental 
^Ji^   error  relating: 


error. 


(a)   Indian  Contract  Act,  1872,  s.  13 ;  Hannen,  J.  in  Smith  v.  Hwfket^ 
L.  B.  6  Q.  B.  609. 
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A.  To  the  nature  of  the  transaction. 

B.  To  the  person  of  the  other  party. 

C.  To  the  subject-matter  of  the  agreement 

A.  Error  a»  to  the  naiure  of  the  transaction. 

On  this  the  principal  early  authority  is  Thoroughgoo(Vs  case  (a).  Am  to 
In  that  case  the  plaintiff,  who  was  a  layman  and  unlettered,  had  a  ^^"^ 
deed  tendered  to  him  which  he  was  told  was  a  release  for  arrears  traosAc- 
of  rent  only.     The  deed  was  not  read  to  him.     To  this  he  said  T^loroTurli- 
"  K  it  be  no  otherwise  I  am  content ; "  and  so  delivered  the  deed.  good*acwe. 
It  was  in  fact  a  general  release   of  all  claims.     Under  these 
circumstances  it  was  adjudged  that  the  instrument  so  executed 
was  not  the  plaintiff's  deed.     The  effect  of  this  case  is  '^  that,  if 
an  illiterate  man  have  a  deed  falsely  read  oyer  to  him,  and  he 
then  seals  and  delivers  the  parchment^  it  is  nevertheless  not  his 
deed  "  (6) :  it  was  also  resolved  that  "  it  is  all  one  in  law  to  read 
it  in  other  words,  and  to  declare  the  effect  thereof  in  other  man- 
ner than  is  contained  in  the  writing";  but  that  a  party  executing 
a  deed  without  requiring   it  to  be  read  or  to  have  its  effect 
explained  would  be  bound  (i.e.  to  this  extent,  that  he  could  not 
say  it  was  not  his  deed,  apart  from  any  question  of  fraud  or  the 
like).     Agreeably  to  this  the  law  \a  stated  in  Sheppard's  Touch- 
stone, 56.  But  at  present  th^  mere  reading  over  of  a  deed  without 
an  explanation  of  the  contents  would  not  be  thought  sufficient 
to  show  that  the  person  executing  it  understood  what  he  was 
doing  (c). 

The  doctrine  has  recently  been  expounded  and  confirmed  by  Foster  v. 
the  luminous  judgment  of  the  Court  of  Common  Pleas  in  Foster  ^^^  '"" 


(a)  2  Oa  Bep.  9  6. 

(6)  Per  Cur.  L.  B.  4  C.  P.  711. 
It  had  been  lonc^  before  aaid,  in  21 
Hen.  7,  thai  "  if  I  desire  a  man  to 
enfeoff  me  of  an  acre  of  land  in 
Bale,  and  he  teU  me  to  make  a  deed 
for  one  acre  with  letter  of  attorney, 
and  I  make  the  deed  for  two  acree, 
and  read  and  declare  the  deed  to 
him  as  for  only  one  acre,  and  he 
aeal  the  deed,  this  deed  ia  utterly 
▼Old  whether  the  feoffor  be  lettered 
or  not,  beeanae  he  gave  credence  to 
me  and  I  deceived  him."  (Keilw. 
70,  6,  pi.  6).     And  see  the  older 


anthoiitiea  referred  to  in  note  (r), 
next  page.  An  anonymous  case  to 
the  contrary,  Skin.  1 59,  in  sufficiently 
dispoeed  of  by  Lord  St.  Leonanis' 
disapproval  (V.  &  P.  173). 

(c)  Hoghuin  v.  Hoghton^  15  Beav. 
278,  311.  In  the  case  of  a  will  the 
execution  of  it  by  a  testator  of  sound 
mind  after  having  had  it  read  over 
to  him  is  evidence,  but  nnt  conclusive 
evidence,  that  he  understood  and 
approved  its  contents:  Fulton  v. 
Andrew,  L.  R  7  H.  L.  448,  4C0, 
sqq.,  472. 

D    I; 
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V.  Mackinnon  (a).  The  action  was  on  a  bill  of  exchange  against 
the  defendant  as  indorser.  There  was  evidence  that  the  acceptor 
had  asked  the  defendant  to  put  his  name  on  the  bill,  telling 
him  it  was  a  guaranty ;  the  defendant  signed  on  the  faith  of 
this  representation. and  without  seeing  the  face  of  the  bilL 
The  Court  held  that  the  signature  was  not  binding,  on  the  same 
principle  that  a  blijid  or  illiterate  man  is  not  bound  by  his  sig- 
nature to  a  document  whose  nature  is  wholly  misrepresented  to 
him. 

A  signature  so  obtained 

^  Is  invalid  not  merely  on  the  ground  of  fraud,  where  fraud  exists, 
but  on  the  ground  that  the  mind  of  the  signer  did  not  accompany 
the  signature  ;  in  other  words,  that  he  never  intended  to  sign,  and 
therefore  in  contemplation  of  law  nev^er  did  sign,  the  contract  to 
which  his  name  is  appended  (6).  .  .  .  The  position  that  if  a  grantor 
or  covenantor  be  deceived  or  misled  as  to  the  cu^tual  contents  of  the 
deed,  the  deed  does  not  bind  him,  is  supported  by  many  authorities  : 
see  Com.  Dig.  Fait  (6.  2)  (c),  and  is  recognized  by  Bayley,  B.  and 
the  Court  of  Exchequer  in  the  case  of  Edwards  v.  Brown  (d). 
Accordingly  it  has  recently  been  decided  in  the  Exchequer  Chamber 
that  if  a  deed  be  delivered,  and  a  bknk  left  therein  be  after- 
wards improperly  filled  up  (at  least  if  that  be  done  without  the 
grantor's  negligence),  it  is  not  the  deed  of  the  grantor  :  Swan  v. 
North  British  Australasian  Land  Company  (e).  These  cases  apply 
to  deeds ;  but  the  principle  is  equally  applicable  to  other  written 
contracts." 

The  judgment  proceeds  to  notice  the  qualification  of  the  general 
rule  in  the  case  of  negotiable  instruments  signed  in  blank,  w?ien 
the  party  Hgning  kiiowa  what  he  is  about ^  t.d.  that  the  paper  is 


(a)  L.  R  4  C.  P.  704,  711. 

(6)  The  same  rule  is  laid  down, 
and  for  the  aame  reason,  in  a  rescript 
of  Diocletian  and  Maximian  :  Si 
f alsum  instrumentum  emtionis  oon- 
ecriptum  tibi,  velut  locationis  quam 
fieri  mandaveras,  subecribere  te  non 
relecto  sed  fidem  habentem  suasit, 
neutrum  contractum,  in  utroque 
altenitrius  consenBu  deficiente,  cou- 
Btitisse  procul  dubio  eat.  C.  4.  22. 
plua  valere,  5. 

(c)  Cited  also  by  Willes,  J.  2 
0.  B.  N.  S.  624,  aud  see  2  Ro.  Ab. 
28  8  :  the  caatfs  there  referred 
to  (30  E.  3.  31   6 ;  10  H.  6.   5,  pi. 


10)  show    that  the   principle 
recognized  in  very  early  times. 

{d)  1  C.  &  J.  812. 

(c)  2  H.  &  G.  175,  32  L.  J.  Ex. 
273.  And  it  was  there  doubted 
whether  a  man  can  be  estopped 
by  mere  negligence  from  showing 
that  a  de^  is  not  really  his 
deed.  See  per  Byles,  J.  2  U.  & 
C.  184,  82  L.  J.  Ex.  278,  and  per 
Cockbum,  G.  J.  2  H.  ft  C.  189,  32 
L.  J.  Ex.  279.  Hellish,  L.  J.  in 
HunUr  v.  Walters,  7  Ch.  75,  87, 
mentioned  this  question  as  still 
open  :  and  see  liftlifax  Union  ▼. 
Wkedwrighi,  L.  R.  10  Ex.  192. 
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afterwards  to  be  filled  up  as  a  negotiable  instroment  (a).  But 
bere  tbe  defendant  ^  never  intended  to  indorse  a  bUl  of  exchange 
at  ally  but  intended  to  sign  a  contract  of  an  entirely  different 
nature."  He  was  no  more  bound  tban  if  he  bad  signed  his  name 
on  a  blank  sheet  of  paper,  and  the  signature  had  been  afterwards 
fraudulently  misapplied  (b).  This  decision  shows  clearly  that 
an  instrument  executed  by  a  man  who  meant  to  execute  not  any 
such  instrument  but  something  of  a  different  kind  is  in  itself  a 
mere  nullity,  though  the  person  so  executing  it  may  perhaps  be 
estopped  from  disputing  it  if  there  be  negligence  on  his  part  {c) ; 
and  that,  notwithstanding  the  importance  constantly  attached 
by  the  law  to  the  security  of  bona  fide  holders  of  negotiable 
instruments,  no  exception  is  in  this  case  made  in  their  favour. 

The  existence  of  a  fundamental  error  of  this  sort,  not  merely  ^^^ . 
as  to  particulars,  but  as  to  the  nature  and  substance  of  the  trans-  bi^Equ^ 
actions,  comes  very  seldom,  if  ever,  to  be  considered  by  a  court  g©ne»Uy 
of  equity,  except  in  connexion  with  questions  of  fraud  from  ^^^  with 
which  it  is  not  always  practicable  to  disentangle  the  previous  circom- 
question.  Was  there  any  consenting  mind  at  all )    There  is  fr»ad. 
enough  however  to  show  that  the  same  principles  are  applied. 

Thus  in  Kennedy  v.  Oreen  {d)  the  plaintiff  was  induced  to  exe-  Kennedy 
eute  an  assignment  of  a  mortgage,  and  to  sign  a  receipt  for  money 
which  was  never  paid  to  her,  ^*  without  seeing  what  she  was  setting 
her  hand  to,  by  a  statement  that  she  was  only  completing  her 
execution  of  the  mortgage  deed  itself,  or  doing  an  act  by  which 
she  would  secure  the  regular  payment  of  the  interest  upon  her 


(a)  Whether  thiB  ib  a  branch  of 
the  general  principle  of  estoppel  or 
a  positive  rule  of  the  law  merchant 
was  mnch  doubted  in  Swan  v.  North 
BrUUh  A  uttiral€tnan  Land  Co.  in  the 
Court  below,  7  H.  &  N.  603, 81  L.  J. 
Ex.  425.  In  the  present  judgment 
the  Court  of  C.  P.  seems  to  incline 
to  the  latter  view. 

(e»)L.R.4C.  P.  atp.  712. 

(c)  Cp.  Simons  v.  6r&U  Western 
Hy.  Co.  2  C.  B.  N.  S.  620,  where 
the  plaintiif  was  held  not  bound 
by  a  paper  of  special  conditions 
limiting  the  company's  responsi- 
bility as  carriers,  which  he  had 
signed  without  reading  it,  being  in 


fact  unable  at  the  time  to  read  it 
for  want  of  his  glasses,  and  being 
assured  by  the  railway  clerk  that 
it  was  a  mere  form.  "  The  whole 
question  was  whether  the  plaintiff 
signed  the  receipt  knowing  what  he 
was  about  '*:  per  Cockbum,  C.  J.  at 
p.  624.  Where  a  person  intending 
to  execute  his  will  has  by  mistake 
executed  a  wrong  document,  such 
document  cannot  lie  admitted  to 
probate  even  if  the  real  intention 
would  thereby  be  partially  carried 
out  :  In  the  Goods  of  Hunt,  L.  K. 
3  P.  &  D.  250. 
{d)  3  M.  &  K  609. 

D  D  2 
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mortgage-money."  Lord  Brougham  exprensed  a  positive  opinion 
that  a  plea  of  non  est  factum  would  have  been  sustained  at  law 
under  these  circumstances  (a).  But  his  decision  rested  also  on 
the  defendant  having  constructive  notice  of  the  fraud,  and  no 
costs  were  given  to  the  plaintiff,  her  conduct  heing  considered 
not  free  from  negligence. 

Vorley  v,  Jq  Vorley  v.  Cooke  (b)  there  were  cross  suits  for  foreclosure 
and  for  cancellation  of  the  mortgage  deed.  The  alleged  mortgagor 
had  executed  the  mortgage  deed  at  the  instance  of  his  solicitor, 
believing  it  to  be  a  covenant  to  produce  deeds.  This  mortgage 
so  obtained  was  assigned  to  a  purchaser  for  valuable  consideration 
without  notice,  against  whom,  according  to  the  universal  rule 
above  noticed  (p.  387)  no  relief  could  have  been  given  had 
the  deed  been  only  voidable.  It  was  held  that  the  deed  was 
wholly  void  and  no  estate  passed  by  it,  and  decreed  accordingly 
that  it  must  be  delivered  up  to  be  cancelled.  The  similar  decision 
Ogilvie  V.  in  Ogilvie  v.  Jeaffreaon  (c)  goes  farther.  For  there  the  plaintiff* 
Jeaffreson;  -[^[j^  ^^  mortgagee,  executed  assignments  of  the  mortgaged 
dstent  premises  which  were  misrepresented  to  him  as  leases.  He  did 
therefore  intend  to  convey  some  interest  in  the  property,  though 
not  the  same  interest,  nor  to  the  same  persons,  as  appeared  by 
the  deeds.  And  the  case,  so  far  as  it  decided  that  these  deeds 
were  absolutely  void,  seems  not  consistent  with  the  limitation 
laid  down  in  ThoroughgoodlB  case  (p.  401  above)  and  recently 
affirmed  by  the  Court  of  Appeal  in  Chancery. 


^  When  a  man  knows  that  he  is  conveying  or  doing  something 
with  his  estate,  bat  does  not  ask  what  is  the  precise  effect  of  the  deed, 
because  he  is  told  it  is  a  mere  form,  and  has  such  confidence  in  his 
solicitor  as  to  execute  the  deed  in  ignorance,  then  a  deed  so  executed, 


(a)  3  M.  &  K.  at  pp.  717,  718  : 
(but  see  the  following  note),  llie 
M.  R.  seems  to  have  thought  the 
estate  did  para  (p.  718).  Hence 
the  variance  between  the  fonn  of 
the  decree  affirmed  and  Lord 
Brougham's  view  of  the  case. 
Stuart^  V.-C.*8  remark  «2  Giff.  881) 
applies  to  the  M.  R.'s  judgmeut, 
not  to  Lord  Brous^ham's. 

(6)  1  (ti£F.  230  :  and  see  the  re- 
porter's note,  p.  237.     This  decision 


seems  to  be  within  the  authority 
of  Thjoroughjgood^i  case  (whi<ji 
curiously  enough  wa«  not  cited), 
at  all  events  as  since  construed  in 
Fotter  V.  Mackinnon,  However, 
James,  L.  J.  has  intimated  an 
opinion  that  a  plea  of  non  ett  factum 
could  not  have  been  sustained  at 
law  either  here  or  in  Kennedy  v. 
Green :  Hunter  v.  WaJtUrty  7  Ch.  at 
p.  84. 

(c)  2  Giff.  353. 
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although  it  may  be  roidable  upon  the  ground  of  fraud,  is  not  a  void 
deed  "  (a). 

Empson^s  case  {b)  seems  dlBtinguishable.  There  the  applicant 
bought  land  of  a  building  society  and  executed  without  examina- 
tionmortgage  deeds  prepared  by  the  society's  solicitor  to  secure  the 
price.  These  deeds  contained  recitals  that  he  was  a  member,  and 
treated  the  whole  tzansaction  as  an  advance  by  the  society  to  one 
of  its  own  members.  He  was  never  admitted  or  otherwise  treated 
as  a  member.  The  Court  held  that  he  was  not  a  contributory  in 
the  winding  up  of  the  society.  Here  the  matter  of  the  fictitious 
recitals  was  collateral  to  the  main  purpose  of  the  transaction. 
Observe  that  so  far  as  the  deed  professed  to  treat  Empson  as  a 
shareholder  it  was  void,  not  only  voidable  ;  otherwise  it  would 
have  been  too  late  to  repudiate  the  shares  after  the  winding  up 
order. 

It  has  been  laid  down  that  a  man  of  business  who  executes 
"  an  instrument  of  a  short  and  intelligible  description  cannot  be 
permitted  to  allege  that  he  executed  it  in  blind  ignorance  of  its 
real  character"  (c).  But  probably  this  is  to  be  taken  as  an 
inference  of  fact  rather  than  a  statement  of  law  ;  meaning  not 
that  the  party  is  estopped  in  law  from  offering  evidence  to  this 
effect,  but  that  under  such  conditions  his  own  evidence  is 
practically  worth  nothing. 

We  must  here  revert  to  the  doctrine  already  stated  in  Ch.  II.  Distino* 

p.  80,  that  the  contract  of  a  lunatic  or  a  drunken  man  is  *"^" ^ 
*         '  agree- 

not  absolutely  void  but  only  voidable  :  for  it  seems  at  first  sight  mentB  of 

not  consistent  with  the  principles  recognized  by  the  Court  of  ^IJ^^*^ 

Common  Fleas  in  Foster  v.  Machinnon  (supra,  p.  402).    It  was  Innatio. 

in  fact  held  by  Lord  EUenborough  {d)  that ''  an  agreement  signed 

by  a  person  in  a  state  of  complete  intoxication  is  void,  for  such 

a  person  has  no  agreeing  mind,"  and  the  judges  of  the  Court  of 


(a)  ffunter  ▼.  WaUerM,  7  Ch.  75  ; 
per  Melliah,  L.  J.  at  p.  88.  The 
attempt  might  possibly  be  made  to 
dietiiigmth  O^vie  v.  Jeaffruon 
on  the  ground  that  in  that  caae 
the  grantor  was  in  complete  error, 
a  not  as  to  the  contents  and  sub- 
stance of  his  grant,  yet  as  to  the 
person  of  the  grantee  :  whereas  in 
Hunter  v.  WaUerM  the  conveying 
parties  knew  not  only  that  they  were 


conveying  some  interest  in  the  pro- 
perty their  deed  purported  to  deal 
with,  but  that  they  were  conveying 
it  to  Walters.  But  such  a  distinc- 
tion seems  hardly  tenable. 

{b)  9  Eq.  597,  where  no  authorities 
appear  to  have  been  cited. 

(c)  Per  Lord  Ghehnsford,  C. 
Wythes  V.  LcLbouchertf  8  De  G.  &  J. 
593,  601. 

{d)  PiU  V.  Smithy  8  Camp.  88. 
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Exchequer  were  at  least  inclined  to  the  same  view  in  Ghre  v. 
Gibson  (a).  However  it  is  now  settled,  as  we  have  seen,  by  the 
decisions  in  Melton  v.  Camroiix  (6)  and  Matthefos  v.  Baxter  (c) 
that  the  agreement  of  a  lunatic  or  drunken  man  known  to  be  so 
by  the  other  party  is  not  a  void  agreement,  but  a  voidable  con- 
tract which  after  he  becomes  sober  he  may  ratify  so  as  to  make 
it  binding  on  the  other  party,  and  therefore  on  himself  also.  It 
is  obviously  reasonable  that  one  who  offers  to  contract  with  a 
drunken  man  or  a  madman,  knowing  his  condition,  should  do  so 
at  his  peril.  If  the  drunkenness  or  lunacy  be  not  actually  or 
presumably  known  to  the  other  party  the  contract  \b  valid  :  for 
a  man  who  is  apparently  sane  or  sober  cannot  be  supposed 
absolutely  incapable  of  knowing  what  he  is  about  But  except 
in  this  case  the  other  party  must  be  able  to  see  that  it  is  at  least 
doubtful  whether  the  man  is  capable  of  understanding  the  effect 
of  a  contract ;  if  he  chooses  to  disregard  that  doubt,  he  cannot 
afterwards  complain  of  being  taken  at  his  word.  He  is  in  a 
manner  estopped  from  saying  that  by  reason  of  the  other's  in- 
capacity there  is  no  contract  which  can  be  made  binding  on 
either  of  them.  The  law  says  to  him:  You  offer  to  contract 
with  a  man  whom  you  have  reason  to  believe  incapable  of 
contracting :  and  if  he  chooses  to  hold  you  to  the  bargain  when 
he  comes  to  his  right  mind,  it  does  not  lie  in  your  mouth  to  say 
there  was  no  contract  because  he  did  not  understand  what  he 
was  about.  If  you  thought  he  did  understand  it,  you  cannot 
complain  of  being  in  the  same  situation  as  if  such  had  been  the 
fact  If  you  knew  he  did  not  understand  it,  then  (unless  you 
meant  to  commit  a  fraud  by  taking  an  unfair  advantage  of  his 
condition)  you  were  careless  enough  to  take  the  risk  of  his 
repudiating  the  coutract,  or  you  thought  the  mere  chance  of  a 
ratification  worth  having :  still  less  can  you  complain  in  that 
case  that  the  contract  is  ratified  instead  of  being  repudiated. 
And  you  have  the  correlative  benefit  of  being  able  to  sue  on 
the  contract  if  it  is  ratified  (c),  or  even  if  it  is  not  repudiated 
within  a  reasonable  time. 

Error  as         There  may  also  be  a  fundamental  error  affecting  not  the  whole 
to  legal 

(a)  13  M.  &  W.  628, 14  L.  J.  Ex.       17  ;  18  L.  J.  Ex.  68,  356. 
151.  {c)  L.  B.  8  Ex.  132. 

(6)  2  Ex.  487,  in  Ex.  Ch.  4  Ex. 
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substance  of  the  transaction^  but  only  its  legal  character.     It  is  character 
apprehended  that  on  principle  a  case  of  this  kind  must  be  treated  tranaac- 
in  the  same  way  as  those  we  have  already  considered  :  that  is,  if  tion. 
the  two  parties  to  a  transaction  contemplate  wholly  different  legal 
effects,  there  is  no  agreement :  but  this  will  not  prevent  an  act 
done  by  either  party  from  having  any  other  effect  which  it  can 
have  by  itself  and  which  it  is  intended  to  have  by  the  party 
doing  it. 

Thus  if  A.  gives  money  to  B.  as  a  gift,  and  B.  takes  it  as  a 
loan,  B.  does  not  thereby  become  A/s  debtor  (a),  but  the  owner- 
ship of  the  money  is  not  the  less  effectually  transferred  to  B.  (&). 
Or  ''  if  A.  sends  a  case  of  wine  to  B.  intending  to  sell  it,  but 
fails  to  communicate  his  intenion,  and  B.  honestly  believing  it  to 
be  a  gift  consumes  it,  there  is  no  ground  for  holding  B.  to  be 
responsible  for  the  price  either  in  law  or  equity,  if  he  be  blameless 
for  the  mistake  "  (c). 

We  have  seen  however  (p.  391)  that  mistake  as  to  any  particular 
effect  of  a  contract  depending  on  its  true  construction  does  not 
discharge  the  contracting  party,  or  entitle  him  to  act  upon  his 
own  erroneous  construction. 


B.  Error  as  to  the  person  Of  the  other  party. 

Another  kind  of  fundamental  error  is  that  which  relates  to 
the  person  with  whom  one  is  contracting.  This  prevents  any 
real  agreement  from  being  formed,  at  least  in  all  cases  where  it 


Error  t» 
pemnOL 


(a)  Bat  if  B.  commnnicateB  to  A 
his  intention  of  treating  the  money 
as  a  loan,  and  A.  asaenta,  then  there 
18  a  good  contract  of  loan.  See 
HUL  V.  WiUofiy  8  Ch.  888;  per 
Hellish,  L.  J.  at  p.  896  :  where  it 
was  held  that  an  advance  at  first 
intended  to  be  a  gift  had  in  this 
way^been^  tnmed  hito  a  loan,  and 
was  a  good  consideration  for  a 
pTomiasory  note  snbBeqoently  given 
for  the  amonnt. 

(6)  Savigny,  Syst  3.  269  ;  D.  44. 
7 .  de  o,  et  a.  8  §  1.  Non  satis  antem 
est  dantis  esse  nnmos  et  fieri  ac- 
Gq>ientis,  nt  obligatio  nascatur,  sed 
etiam  hoc  animo  dari  et  acdpi  nt 
obligatio  constituatur.  Itaqae  si 
qnis  pecuniam  soam  donandi  causa 


dederit  mihi,  quamqnam  et  donant&B 
fuerit,  et  mea  nat,  tamen  non 
obligabor  ei,  quia  non  hoc  inter  nos 
actum  est.  As  to  the  transfer  of 
the  property  being  effectual  cp.  D. 
41.  1.  de  acq.  rer.  dom.  36.  The 
reason  is  that  to  that  extent  there 
is  an  intention  free  from  error  on 
the  one  part  and  an  assent  on  the 
other.  But  a  wholly  nustaken 
handing  over  of  money  or  goods 
passes  no  property :  Reg.  v.  Middle- 
ton,  L.  R  2  C.  C.  R  38,  44  ;  Kingt. 
ford  v.  Merry  (Ex.  Ch.),  1  H.  &  N. 
503,  26  L.  J.  Ex.  88. 

{c)  Benjamin  on  Sale,  326  :  cp. 
the  somewhat  similar  case  put  by 
Bramwell,  B.  in  Reg,  v.  MiddieUm, 
L.  B.  2  0.  C.  B.  at  p.  56. 


408  GUAP.   VUI.     MISTAKE. 

is  material  for  the  one  party  to  know  who  the  other  is  (a).  Such 
knowledge  is  in  fact  not  material  in  a  great  part  of  the  daily 
transactions  of  life,  as  for  instance  when  goods  are  sold  for 
ready  money,  or  when  a  railway  traveller  takes  his  ticket :  and 
then  a  mere  absence  of  knowledge  caused  by  complete  indif- 
ference as  to  the  personality  of  the  other  party  cannot  be  con- 
sidered as  mistake,  and  there  can  hardly  be  any  question  of  this 
kind.  But  generally  speaking,  the  intention  of  a  contracting 
party  is  to  create  an  obligation  between  himself  and  another 
certain  person,  and  if  that  intention  fails  to  take  its  proper 
effect,  it  cannot  be  allowed  to  take  the  different  effect  of  involving 
him  without  his  consent  in  a  contract  with  some  one  else. 

Bonlton  «.  There  is  a  curious  modem  case  in  the  Court  of  Exchequer 
^**  which  shows  the  general  principle  very  clearly.  An  order  for 
goods  had  been  addressed  by  the  defendants  to  a  trader  named 
Brocklehurst  who  without  their  knowledge  had  transferred  his 
business  to  the  plaintiff  Boulton.  The  plaintiff  supplied  the 
goods  without  notifying  the  change,  and  after  the  goods  had  been 
accepted  sent  an  invoice  in  his  own  name,  whereupon  the  defen- 
dants said  they  knew  nothing  of  him.  It  was  held  that  there 
was  no  contract,  and  that  he  could  not  recover  the  price  of  the 
goods;  though  possibly  the  person  for  whom  the  order  was 
meant  might  have  adopted  the  transaction  if  he  had  thought  fft. 
The  defendants  might  have  had  a  set-off  against  the  person  with 
whom  they  intended  to  contract  (&). 

Mitcihell  v.  A  similar  case  was  Mitehdl  v.  Lapage  (not  cited  in  Botdton 
J'-AP^g®'  y^  Jones  (c).  The  action  was  assumpsit  for  not  accepting  goods. 
A  change  had  taken  place  in  the  seller's  firm,  and  the  broker  had 
by  mistake  given  the  old  name  instead  of  the  new  one.  Gibbs,  C.  J. 
ruled  as  follows :  '*  I  agree  with  the  defendant's  counsel  that  he 
cannot  be  prejudiced  by  the  substitution.  Metcalfe  [the  broker] 
has  misdescribed  the  names  of  his  principals ;  and  if  by  this 


(a)  Savigny,  Syst.  8.  269.    If  I  cred.  S2. 
take  a  loan  from  A.  thinking  be  is  (6)  BotiUon  v.  Jonetf  2  H.  ft  N. 

K's  agent  to  lend  me  the  money  564,  27  L.  J.  Ex.  117.    Mr.  Bea- 

when  he  is  in  truth  C.'b  there  is  no  jamin's  remarks  on  this  case  are 

contract  of  loan,  though  C.  may  get  considered  in  an  Appendix  to  the 

back  his  money  by  wndictio  (anaJo-  present  chapter, 
gous  to  our  action  for  money  had  (c)  Holt  N.  P.  253. 

and  received)  :  P.  12.  1.   de  reb. 
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mistake  the  defendant  was  induced  to  think  that  he  entered 
into  a  contract  with  one  set  of  men  and  not  with  any  other,  i^d 
if  owing  to  the  hroker  he  has  been  prejudiced  or  excluded  from 
a  setoff,  it  would  be  a  good  defence."  It  appeared  however  on 
the  facts  in  this  case  that  the  defendants  had  elected  to  treat  the 
contract  as  subsisting  after  notice  of  the  change :  and  the  contract 
seems  to  have  been  considered  as  voidable  at  the  option  of  the 
buyer  rather  than  as  absolutely  void.  Again,  if  a  man  enters 
into  a  continuing  contract  with  one  of  two  partners  alone,  not 
knowing  of  the  existence  of  the  partnership,  and  the  partner 
with  whom  the  contract  was  made  retires  from  the  business, 
then  the  continuing  and  previously  undisclosed  partner  cannot 
insist  on  the  further  performance  of  the  contract  even  by  joining 
thck  name  of  the  original  contractor  with  his  own  as  plaintiff. 
When  it  had  become  impossible  for  the  contract  to  be  performed 
by  the  person  with  whom  it  was  actually  made,  ''  the  defendant 
had  a  rightto  object  to  its  being  performed  by  any  other  person  "(a). 
This  case  was  referred  to  with  approval  in  Hunter  v.  Humble  (b), 
where  Lord  Denman  said  :  "You  have  a  right  to  the  benefit  you 
contemplate  from  the  character,  credit,  and  substance  of  the 
party  with  whom  you  contract."  Again,  if  A.  means  to  sell 
goods  to  B.,  and  C.  obtains  delivery  of  the  goods  by  protending 
to  be~  B/s  agent  to  make  the  contract  and  receive  the  goods  (c) ; 
or  if  C.  obtains  goods  from  A.  by  using  the  name  of  B.,  a 
customer  already  known  to  A.,  or  one  only  colourably  differing 
from  it  (d),  there  is  not  a  voidable  contract  between  A.  and 
C,  but  no  contract  at  all ;  no  property  passes  to  C,  and  he  can 
transfer  none  (save  in  market  overt)  even  to  an  innocent 
purchaser. 

Whether  any  analogous  doctrine  applies  to  deeds  is  a  question  Probably 
on  which  there  does  not  seem  to  be  any  clear  authority.    We  *j®  priao"^ 
have  seen  that  if  a  man  seals  and  delivers  (at  any  rate  without  not  be  ex- 
culpable  negligence)  a  parchment  tendered  to  him  as  being  &^?!|^^ 


(a)  Bob$an  r,  DrtifMnand,  2  B.  k  L.  J.  Ex.  88  ;  BoOim  r.  Fowler,  L. 

Ad.  303  ;  per  Loid  Tenterden,  C.  J.  B.  7  H.  L.  757,  768,  796. 
p*  807.  {d)  Lindsay  v.  Cundy,  (0.  A)  2 

(h)  12  Q.  B.  310,  817.  Q.  B.  D.  96,  revg.  a.  c.  1  Q.  B.  D. 

(c)  Hardman  y.  Booth,  1  H.  &  C.  848  ;  Ex  parU  BameU^  3  Ch.  D. 

803,  32  L.  J.  Ex.  105  ;  cp.  Einjs-  123. 
ford  V.  Merry,  1  H.  &  N.  603,  26 
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Satisfao- 
tion  by  a 
stranger 
to  the 
oontraot 


conveyance  of  his  lands  of  Whiteacre,  which  is  in  fact  a  con- 
veyance of  his  lands  of  Blackacre,  it  is  not  his  deed  and  no  estate 
passes.  It  might  be  argued  that  theie  is  no  reason  why  the 
insertion  of  a  wrong  party,  if  material,  should  not  have  the  same 
result  as  the  insertion  of  wrong  parcels:  and  that  if  a  man 
executes  a  conveyance  of  Whiteacre  to  A.  as  and  for  a  conveyance 
of  the  same  estate  to  B.  it  is  equally  not  his  deed.  But  the 
judgment  in  Hunter  v.  Walters  (a)  is  certainly  adverse  to  such 
a  view. 

It  is  on  the  same  principle  that  a  party  to  whom  anything  is 
due  under  a  contract  is  not  bound  to  accept  satisfaction  from 
any  one  except  the  other  contracting  party  in  person  where  the 
nature  of  the  contract  requires  it  (6),  or  otherwise  by  himself, 
his  personal  representatives,  or  his  authorized  agent :  and  it  has 
even  been  thought  that  the  acceptance  of  satisfaction  from  a 
third  person  is  not  of  itself  a  bar  to  a  subsequent  action  upon 
the  contract  It  seems  that  the  satisfaction  must  be  made  in 
the  debtor's  name  in  the  first  instance  and  be  capable  of  being 
ratified  by  him  (c),  and  tliat  if  it  is  not  made  with  his  authority 
at  the  time  there  must  be  a  subsequent  ratification,  which  how- 
ever need  not  be  made  before  action  (d). 

But  these  refinements  have  not  been  received  without 
doubt  (e) :  and  it  is  submitted  that  the  law  cannot  depart  in 
substance,  especially  now  that  merely  technical  objections  are 
so  little  favoured,  from  the  old  maxim  ''  If  I  be  satisfied  it  is 
not  reason  that  I  be  again  satisfied  "  (/). 

Am&gti'  So  far  the  rule  of  common  law.     The  power  of  assigning  con- 

°J®^°*      tractual  rights  which  has  long  been  recognized  in  equity,  and 


(a)  7  Ch.  75 ;  tuproy  p.  404. 

(6)  See  Rdbin»9n  ▼.  DavUon,  L. 
B.  6  Ex.  209. 

(c)  Jcmay,  Itaaci,  120.  B.  791  ; 
Lucas  Y.  WilJeinscm,  1  H.  &  N.  420, 
26  L.  J.  Ex.  18. 

{d)  Sim^fison  v.  Egginfftan,  10  Ex. 
845  (ratification  by  plea  of  payment 
or  at  the  trial  may  be  good). 

(e)  See  per  Willes,  J.  in  Cook  v. 
Lister,  18  0.  B.  N.  S.  694,  82  L.  J. 
C  P.  121,  who  considered  the 
doctrine  laid  down  in  Jones  v.  Broad- 
knrH  (next  note)  that  payment  by  a 


Btnnger  ii  no  payment  till  assent, 
as  contrary  to  a  well  known  prin- 
ciple of  law  :  the  civil  law  being  the 
otiier  way  expressly,  and  mercantile 
law  by  analogy :  at  the  least  assent 
ought  to  be  presumed  (cp.  10  Gh. 
416). 

(/)  Fitzh.  Ab.  tit.  Bane,  pL  166, 
repeatedly  dted  in  the  modem  cases 
where  the  doctrine  is  discussed. 
See  in  addition  to  those  already 
referred  to,  Janes  v.  Broadhurs^  9 
0.  R  193,  Bdshato  ▼.  BmsK,  11 
G.  B.  191,  267. 
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wMch  under  the  Judicature  Act  1873  (s.  25,  sub-s.  6)  wiU  in 
future  be  recognized  as  effectual  in  law,  does  not  constitute  a 
direct  exception.  For  we  are  now  concerned  only  to  ascertain 
the  existence  or  non-existence  of  a  binding  contract  in  the  first 
instance.  But  on  the  other  hand  the  limits  set  to  this  power 
(which  we  hare  ahready  considered  under  another  aspect)  (a) 
may  be  again  shortly  referred  to  as^  illustrating  the  same 
principle. 

Generally  speaking,  the  liability  on  a  contract  cannot  be  trans- 
ferred so  as  to  discharge  the  person  or  estate  of  the  original 
contractor  unless  the  creditor  agrees  to  accept  the  liability  of 
another  person  instead  of  the  first  (b). 

The  benefit  of  a  contract  can  generally  be  transferred  with- 
out the  other  party's  consent,  yet  not  so  as  to  put  the  assignee 
in  any  better  position  than  his  assignor.  Hence  the  rule 
that  the  assignee  is  bound  by  all  the  equities  affecting  what  is 
assigned. 

Hence  also  the  **  rule  of  general  jurisprudence,  not  confined  to 
choses  in  action  .  .  that  if  a  person  enters  into  a  contract,  and 
without  notice  of  ,any  assignment  fulfils  it  to  the  person  with 
whom  he  made  the  contract,  he  is  discharged  from  his  obliga- 
tion "  (e),  and  the  yarious  consequences  of  its  application  in  the 
equitable  doctrines  as  to  priority  being  gained  by  notice. 

Again,  rights  arisiog  out  of  a  contract  cannot  be  transferred  if  lUgbts 
they  are  coupled  with  liabilities,  or  if  they  involve  a  relation  of  penoiuJ 
personal  confidence  such  that  the  party  whoso  agreement  con-  confidence 
ferred  those  rights  must  have  intended  them  to  be  exercised  Manned, 
only  by  him  in  whom  he  actually  confided.     Thus  one  partner 
cannot  transfer  his  share  so  as  to  force  a  new  partner  on  the 
other  members  of  the  firm  without  their  consent :  all  he  can 
give  to  an  assignee  is  a  right  to  receive  what  may  be  duo  to  the 
assignor  on  the  balance  of  the  partnership  accounts,  and  if  the 


{a)  Ch.  v.,  ftipro,  p.  204,  sqq. 

(6)  See  p.  189  Above.  The  ex- 
eeptioDft  to  thii  are  bat  pertiAl. 
Thni  the  aarignor  ci  leayiebolda 
remains  liable  on  his  express 
eoTsnants :  1  Wms.  Saimd.  298. 
A  Bironger  case  is  the  transfer 
of  shares  in  a  company  not  fully 
paid  up  :  but  the  special  statutory 


law  goyeming  these  transactions 
has  not  altogether  lost  sight  of  the 
principles  of  the  general  law  :  for 
(1)  the  transferor  is  not  immediately 
discharged  :  (2)  the  company  is  not 
always  bound  to  register  the  transfer, 
(c)  Per  WiUes.  J.  De  NickoOi  v. 
Saunderi,  L.  R  5  C.  P.  at  p.  594. 
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partnership  is  at  will,  the  assignment  dissolves  it ;  if  not,  the 
other  partners  may  treat  it  as  a  ground  for  dissolution  (a). 

In  the  same  way  a  contract  of  apprenticeship  is  prima  facte  a 
strictly  personal  contract  with  the  master;  this  construc- 
tion may  be  excluded  however  by  the  intention  of  the  parties, 
e.g.  if  the  mastei^s  executors  are  expressly  named  (6),  or  by 
custom  (c). 

So  if  an  agent  appoints  a  sub-agent  without  authority,  the 
sub-agent  so  appointed  is  not  the  agent  of  the  principal  and 
cannot  be  an  accounting  party  to  him  {d),  A  peculiar  case 
involving  a  similar  question  was  Stevens  v.  Benning  (e).  It  was 
there  held  that  a  publisher's  contract  with  an  author  was  not 
assignable  without  the  author's  consent.  The  plaintiffs,  who 
sought  to  restrain  the  publication  of  a  new  edition  of  a  book, 
claimed  under  instruments  of  which  the  author  knew  nothing, 
and  which  purported  to  assign  to  them  all  the  copyrights,  &c., 
therein  mentioned  (including  the  copyright  of  the  book  in 
question)  and  all  the  agreements  with  authors,  &c.,  in  which  the 
assignors,  with  whose  firm  the  author  had  contracted,  were 
interested*  It  was  decided  (1)  that  the  instrument  relied  on 
did  not  operate  as  an  assignment  of  the  copyright,  because  on 
the  true  construction  of  the  original  agreement  with  the 
publishers  the  author  had  not  parted  with  it :  (3)  that  it  did 
not  operate  as  an  assignment  of  the  contract,  because  it  was  a 
personal  contract,  and  it  could  not  be  indifferent  to  the  author 
into  whose  hands  his  interests  under  such  an  engagement 
were  entrusted.  In  the  plaintiffs,  however  trustworthy,  the 
author  had  not  agreed  or  intended  to  place  confidence:  with 
them,  however  respectable,  he  had  not  intended  to  associate 
himself  (/). 

Peoaliari-       The  law  of  agency,  which  we  have  already  had  occasion  to 
otl^^,  consider  (g),  presents  much  more  important  and  peculiar  excep- 
tions.    Here  again  we  find  that  the  limitations  under  which 

(a)  lindley,  1.  717-720.    In  the  jun.  292.   Cp.  Indian  ContEact  Act» 

same  way  a  sub-partner  has  no  rights  1 872,  s.  198. 

against  the  principal  firm.  (e)  1  K.  &  J.  108,  6  B.  M.  O. 

(&)  Cooper  Y.  Simmoru,  7  H.  &  N.  228. 

707,  81  L.  J.  M.  C.  188.  (/)  See  1  K.  &  J.  at  p.  174,  6 

{e)  Baa  Abr.    Master  and  Ser-  D.  M.  G.  at  p.  229. 

vant,  £.  ig)  Appendix  to  Gh.  V.,  p.  224, 

(d)  CartwrigU  ▼.  HalUU^^  1  Yes.  aboYe. 
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those  exceptions  are  admitted  show  the  inflaence  of  the  general 
rule;  thus  a  party  dealing  with  an  agent  for  an  undisclosed 
principal  is  entitled  as  against  the  principal  to  the  benefit  of 
any  defence  he  could  have  used  against  the  agent. 

C.  Error  cu  to  the  subject-matter.  Error  as  to 

tabject- 
There  may  be  fundamental  error  concerning  :  matter. 

A.  The  specific  thing  supposed  to  be  the  subject  of  the  trans- 
action. 

B.  The  kind  or  quantity  by  which  the  thing  is  described ;  or 
s6me  quality  which  is  a  material  part  of  the  description  of  the 
thing,  though  the  thing  be  specifically  ascertained. 

The  question  however  is  in  substance  always  the  same,  and  may 
be  put  in  this  form :  It  is  admitted  that  the  party  intended  to 
contract  in  this  way  for  something ;  but  is  this  thing  that  for 
which  he  intended  to  contract )  The  rule  governing  this  whole 
class  of  cases  is  fully  explained  in  the  judgment  of  the  Court  of 
Queen's  Bench,  in  the  case  of  Kennedy  v,  Panama,  ^c,  Mail  Kennedy 
Company  (a).  There  were  cross  actions,  the  one  to  recover  ^^  "miS^' 
instalments  paid  on  shares  in  the  company  as  money  had  and  Gon^uuiy. 
received,  the  other  for  a  call  on  the  same  shares.  The  con- 
tention on  behalf  of  the  shareholder  was  ''that  the  effect  of 
the  prospectus  was  to  warrant  to  the  intended  shareholders 
that  there  really  was  such  a  contract  as  is  there  represented  (&), 
and  not  merely  to  represent  that  the  company  bona  fide  be- 
lieved it ;  and  that  the  difference  in  substance  between  shares 
in  a  company  with  such  a  contract  and  shares  in  a  company 
whose  supposed  contract  was  not  binding  was  a  difference  in 
substance  in  the  nature  of  the  thing ;  and  that  the  shareholder 
was  entitled  to  return  the  shares  as  soon  as  he  discovered  this, 
quite  independently  of  fraud,  on  the  ground  that  he  had  applied 
for  one  thing  and  got  another ''  (c). 

The  Court  allowed  it  to  be  good  law  that  if  the  shares  applied 
for  were  really  different  in  substance  from  those  allotted,  this 
contention  would  be  right     But  it  is  an  important  part  of  the 


(a)  L.  R  2  Q.  B.  580.  turned    oat    to     be    beyond    his 

(6)   A  contract  with   the    post-      authority, 
master-general  of  New  Zealand  on  (c)  Per  Cur.  at  p.  586. 

behalf  of  the  Government,  which 
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doctrmey  both  in  our  own  law  and  in  the  ciril  law  (e»)j  that  the 
difference  in  substance  must  be  complete.  In  the  case  of  fraud, 
a  fraudulent  representation  of  any  fact  material  to  the  contract 
gives  a  right  of  rescission;  but  the  misapprehension  which 
prevents  a  valid  contract  from  being  formed  must  go  to  the  root 
of  the  matter.  In  thiB  case  the  misapprehension  was  not  such 
as  to  make  the  shares  obtained  substantially  different  from  the 
shares  described  in  the  prospectus  and  applied  for  on  the  faith 
of  that  description  (6).  It  was  at  most  like  the  purchase  of  a 
chattel  with  a  collateral  warranty,  where  a  breach  of  the  warranty 
gives  an  independent  right  of  action,  but  in  the  absence  of  fraud 
is  no  ground  for  rescinding  the  contract  (c). 

In  the  particular  ease  of  taking  shares  in  a  company  the 
contract  is  not  in  any  case  void,  but  only  voidable  at  the  option 
of  the  shareholder  if  exercised  within  a  reasonable  time :  this, 
although  in  strictness  an  anomaly,  is  required  for  the  protection 
of  the  company's  creditors,  who  are  entitled  to  rely  on  the  register 
of  shareholders  (eZ). 

We  also  reserve  for  the  present  the  question  how  the  legal 
Tes\At  is  affected  when  the  error  is  due  to  a  representation  made 
by  the  other  party.  The  exposition  of  the  general  principle, 
however,  is  not  the  less  valuable :  and  we  now  proceed  to  give 
instances  of  its  application  in  the  branches  already  mentioned. 


Sub- 

dividoiui: 
Error  in 
corpore. 
Ambigu- 
ous name. 


a.  Error  as  to  the  specific  thing  (in  corpore).  The  most 
striking  recent  case  of  this  kind  is  Raffles  v.  Wicfidhaus  (e). 
The  declaration  averred  an  agreement  for  the  sale  by  the  plaintiff 
to  the  defendants  of  certain  goods,  to  wit,  125  bales  of  Surat 
cotton,  to  arrive  ex  "  Peerless  "  from  Boinbay,  and  arrival  of  the 
goods  by  the  said  ship  :  Breach,  non-acceptance.  Plea,  that  the 
defendants  meant  a  ship  called  the  ''Peerless"  which  sailed 


(a)  P.  688,  citing  D.  18.  1.  de 
cont.  emt.  9,  10,  11.  By  a  clerical 
error  the  fragment  of  Ulpian  {h.  t. 
1.  14)  "Si  aes  pro  auro  veneat,  non 
valet,''  kc,  ia  ascribed  to  PauluB  in 
the  report. 

(6)  So,  where  new  stock  of  a 
company  is  issued  and  purchased  on 
the  supposition  that  it  will  have  a 
preference  which  in  fact  the  com- 
pany had  no  power  to  give  to  it, 


this  does  not  amount  to  a  generic 
difference  between  the  thing  con- 
tracted for  and  the  thing  purchased  : 
Eagle^fidd  v.  Marquii  of  Lond^m- 
deny,  3  Ch.  D.  698. 

(c)  Street  v.  Blay,  2  K  ft  Ad. 
466. 

{(£j  See  cases  cited  p.  418,  tn/m. 

(«)  2  H.  &  C.  906  ;  33  L.  J.  Ex. 
160. 
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from  Bombay  In  October,  and  that  the  plaintiff  offered  to  deliver, 
not  any  cotton  which  anived  by  that  ship,  but  cotton  which 
arrived  by  a  different  ship  also  called  the  *'  Peerless  "  and  which 
sailed  from  Bombay  in  December.  The  plea  was  held  good,  for 
"  The  defendant  only  bought  that  cotton  which  was  to  arrive  by 
a  particular  ship ;"  and  to  hold  that  he  bought  cotton  to  arrive 
in  any  ship  of  that  name  would  have  been  "  imposing  on  the 
defendant  a  contract  different  from  that  which  he  entered  - 
into  "  (a). 

With  this  may  be  compared  PhUlips  v.  Bistolli  (b).  The 
principal  question  was  whether  there  had  been  a  sufficient 
acceptance  within  the  Statute  of  Frauds  of  certain  goods  bought 
at  an  auction :  the  decision  was  that  under  the  circumstances 
this  ought  to  have  been  left  as  a  question  of  fact  to  the  jury, 
and  that  there  must  be  a  new  trial.  The  jury  had  found  tficU 
there  was  tio  mistake  (no  other  question  having  been  left  to 
them)  :  and  it  seems  to  have  been  admitted  that  if  there  had 
been  an  innocent  mistake  on  the  part  of  the  buyer  as  to  the  lot 
being  sold  or  the  price  he  was  agreeing  to  give,  there  would  even 
independently  of  the  Statute  have  been  no  contract  (c).  In 
Malins  v.  Freeman  (d)  specific  performance  was  refused 
against  a  purchaser  who  had  bid  for  and  bought  a  lot 
different  from  that  he  intended  to  buy :  but  the  defendant  had 
acted  with  considerable  negligence,  and  the  question  was  left 
open  whether  there  was  not  a  valid  contract  on  which  damages 
might  be  recovered  at  law.  The  case  of  Calverlet/Y.  Williams  {e) 
shows  clearly  however  that  the  same  principle  is  fully  recognized 
by  courts  of  equity.  The  description  of  an  estate  sold  by  Parcels 
auction  included  a  piece  which  appeared  not  to  have  been  in  the  ^*^^^ 
contemplation  of  the  partiq^,  and  the  purchaser  was  held  not  to  take, 
be  entitled  to  a  conveyance  of  this  part.  ^'  It  is  impossible  to 
say,  one  shall  be  forced  to  give  that  price  for  part  only,  which  he 
intended  to  give  for  the  whole,  or  that  the  other  shall  be  obliged 

(a)  Per  Pollock,  O.  6.  and  Martin,  class  of  cases.     Cp.  the  judgment  of 

B.  2  H.  &  C.  at  p.  907.  WiUes  J.  (dissentinar)  in  BagueUy  y. 

(6)  2  B.  &  O.  611.  Hawley,  L.  R.  2.  C.  P.  625,   629, 

(e)  The  question  whether  there  is  that  '*  the  thing  which  the  defen- 

an  implied  warranty  of  title  on  a  dant  sold  was  a  boiler  and  not  a 

sale  of  chattels  (EiMole  v.  Bannis'  lawsuit." 

to-,  17  C.  B.  N.  S.  708,  34  L.  J.  C.  (d)  2  Kee.  26. 

P.  105  ;  Bee  Benjamin  on  Sale,  518)  {e)  1  Ves.  jun.  210. 

is  not  without  its  analogy  to   this 
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Hanii  V. 
Pepperell, 

&0. 


to  sell  the  whole  for  what  he  intended  to  be  the  price  of  a  part 

only The  question  is,  does  it  appear  to  have  been  the 

common  purpose  of  both  to  have  conveyed  this  parti"  So  in 
Harris  v.  Pepperdl  (a),  where  the  vendor  had  actually  executed  a 
conveyance  including  a  piece  which  he  had  not  intended  to  sell, 
but  which  the  defendant  maintained  he  had  intended  to  buy :  the 
Master  of  the  Bolls,  acting  in  accordance  with  his  own  former 
decision  in  Gfarrard  v.  Frankd  (b),  gave  the  defendant  an  option 
to  have  the  whole  contract  annulled  or  to  take  it  in  the  form 
which  the  plaintiff  intended.  The  converse  case  occurred  in 
Bloomer  v.  SpitUe  (c),  where  a  reservation  had  been  introduced 
by  mistake.  The  principle  of  these  cases  seems  to  be  that  the 
Court  will  not  hold  the  plaintiff  bound  by  the  defendant's 
acceptance  of  a  supposed  offer  which  was  never  really  made,  nor 
yet  require  the  defendant  to  accept  the  real  offer  which  was 
never  effectually  communicated  to  him,  and  which  he  perhaps 
would  not  have  consented  to  accept;  but  will  put  the  parties 
'in  the  same  position  as  if  the  original  offer  were  still  open  {d). 

The  Court  having  come  to  the  conclusion  that  the  parties  did 
not  rightly  understand  each  other,  '^  it  is  not  possible  without 
consent  to  make  either  take  what  the  other  has  offered  "  (e). 

The  case  of  Dacre  v.  Chrgea  (/),  though  shortly  reported  and 
no  reasons  given  for  the  judgment,  appears  to  belong  to  this 
class.  The  plaintiff  and  others,  tenants  in  common,  had  agreed 
upon  a  partition,  the  allotments  to  be  ascertained  on  a  valuation 
by  surveyors.  Certain  land  to  which  the  plaintiff  was  solely 
entitled  was  by  mistake  included  in  the  valuation  and  in  the 
allotment  made  to  the  plaintiff,  so  that  the  plaintiff  thereby  got 
less  than  her  due  share  of  the  rest  The  allotments  were  con- 
veyed according  to  this  distribution,  and  the  mistake  not  dis- 


(a)  5  Eq.  1. 

\b)  80  Beav.  445. 

(c)  18  Eq.  427. 

(d)  For  the  principle  of  these  deci- 
BionB  compare  Clowet  v.  Higginton 
(next  note)  »nd  Leyland  v.  lUing- 
worth  (2  D.  F.  J.  252-3).  In  ScoU 
V.  lAUUddU,  8  E.  A  B.  815, 27  L.  J. 
Q.  B.  201  (a  case  on  an  equitable 
plea),  the  point  of  mistake  (vie.  the 
vendors  of  a  specific  carg  >  showing 
the  purchaser  a  sample  which  in 
fttct  was  of  a  different  bulk)  did  not 


go  to  the  essence  of  the  contract : 
tlie  correspondence  of  the  bulk  to 
the  sample  was  only  a  collateral 
term  which  the  purchaser  might 
waive  if  he  chose.  The  vendon, 
therefore,  were  at  all  events  not  en« 
titled  to  rescind  the  contract  uncon- 
ditionally. 

(f )  CUywe»  V.  ffiggiiuon,  1  Yes.  & 
B.  524,  535. 

(/)  2  S.  &  St.  454  :  it  does  not 
appear  how  the  lapse  of  lime  (eleven 
yean)  was  explained. 
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covered  till  seveial  years  later.  Specific  restitution  was  then 
impossible,  parts  of  the  other  allotments  having  been  sold.  But 
a  suit  was  instituted  for  a  money  compensation  against  the  only 
one  of  the  other  tenants  in  common  who  refused  it,  and  it  was 
held  a  plain  case  for  relief. 

Obviously  there  was  never  any  agreement  on  the  plaintiFs 
part  to  be  bound  by  an  allotment  which  treated  her  sole  property 
as  common  property. 

Similarly,  "  where  the  terms  of  the  contract  are  ambiguous,  Ambigu- 
and  where,  by  adopting  the  construction  put  upon  them  by  the  of^ntract 
plaintiff,  they  would  have  an  effect  not  contemplated  by  the 
defendant,  but  would  compel  him  to  include  in  the  conveyance 
property  not  intended  or  believed  by  him  to  come  within  the 
terms  of  the  contract,"  and  the  plaintiff  refuses  to  have  the  con- 
tract executed  in  the  manner  in  which  the  defendant  is  wiUing 
to  complete  it,  specific  performance  cannot  be  granted  (a). 

When  the  purchaser  erroneously  but  not  unreasonably  supposes 
a  portion  of  property  to  be  included  which  is  of  no  considerable 
quantity,  but  such  as  to  enhance  the  value  of  the  whole,  this  is 
a  ''  mistake  between  the  parties  as  to  what  the  property  pur- 
chased reaUy  consists  of  "  so  material  that  the  contract  will  not 
be  enforced  (b). 

If  property  not  intended  to  be  sold  is  included  in  a  contract 
for  sale  by  the  ignorance  or  neglect  of  the  vendor's  agent,  a 
court  of  equity  will  not  interfere  either  to  enforce  or  to  rescind 
the  contract  (c). 

It  has  been  held  in  equity  in  Ship's  case  (d)  and  others  ^  *° 
following  it  (e)  that  a  material  variance  between  the  objects  of  ship's  ca., 
a  company  as  described  in  the  prospectus  and  in  the  memoran-  ^' 
dum  of  association  will  entitle  a  person  who  has  taken  shares 
on  the  faith  of  the  prospectus  to  say  that  the  concern  actually 
started  is  not  that  in  which  he  agreed  to  become  a  partner,  and 
to  have  his  name  removed  from  the  register.    But  these  decisions 

(o)  Baxendalt  v.  Sfdltj  19  Beav.  &  G.  1,  8.  Cp.  Griffiths  v.  Jones, 

601.  Cp.  per  Lord  Eldon,  Stewart  v.  16  Eq.  279. 

AlUsUm,  1  Mer.  26,  33  ;  and  per  Sir  (d)  2  1).  J.  S.  544. 

W.  Grant,  Higyinton  ▼.  Clowes,  15  (e)   Webster's    case,   2   Eq.    741  ; 

Vea.  616,  624.  StewaH's  case,  1  Ch.  574 ;  see  Lind- 

(6)  Denny  v.  Hancock,  6  Ch.  1, 14.  ley  on  Partnership,  1.  109-121. 


(c)  AlvarUey  ▼.  Kinnaird,  2  Mac. 


E   £ 
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Not  ap- 
proved in 
ELL. 


EiTor 
in  distin- 
guishing 
numbers 
of  shares 
not 
material. 


have  been  disapproved  of  in  the  Houfie  of  Lords  on  the  ground 
that  *^  persons  who  have  taken  shares  in  a  company  are  bound 
to  make  themselves  acquainted  with  the  memorandum  of  associa- 
tion, which  is  the  basis  upon  which  the  company  is  established  "  (a). 
The  rights  and  liabilities  of  persons  taking  shares  in  companies 
are  indeed  altogether  of  a  peculiar  kind ;  and  the  imposition  of 
this  special  duty  upon  them  does  not  affect  the  general  truth  of 
the  principle  now  being  considered. 

It  has  also  been  attempted  to  dispute  the  validity  of  a  transfer 
of  shares  because  the  transferor  had  not  the  shares  corresponding 
to  the  numbers  expressed  in  the  transfer,  although  he  had  a  suf- 
ficient number  of  other  shares  in  the  company ;  but  it  was  held 
that  the  transferee,  who  had  in  substance  agreed  to  take  fifty 
shares  in  the  company,  could  not  set  up  the  mistake  as  against 
the  company's  creditors  (&).  '^  The  numbers  of  the  shares  are 
simply  directory  for  the  purposes  (c)  of  enabling  the  title  of  parti- 
cular persons  to  be  traced ;  but  one  share,  an  incorporeal  portion 
of  the  profits  of  the  company,  is  the  same  as  another,  and  share 
No.  1  is  not  distinguishable  from  share  No.  2  in  the  same  way 
as  a  grey  horse  is  distinguishable  from  a  black  horse  "  {d). 

Error  as  to      /3,  Error  as  to  kind,  quantity,  or  quality  of  the  thing. 

kind,  &C.  ^  material  error  as  to  the  kind,  quantity,  or  quality  of  a 
subject-matter  which  is  contracted  for  by  a  generic  description 
(whether  alone  or  in  addition  to  an  individual  description)  may 
make  the  agreement  void,  either  because  there  was  never  any 
real  consent  of  the  parties  to  the  same  thing,  or  because  the  thing 
or  state  of  things  to  which  they  consented  does  not  exist  or 
cannot  be  realized. 


Genus:  In    Thornton  v.    Kempster  (e)  the  common  broker  of  both 


(a)  Per  Lord  Chelmsford,  OaJctB 
V.  Turquandf  L.  R.  2  H.  L.  825, 
S51.  See  aca  Kent  v.  Freehold  Land 
Co,  3  Ch.  493  ;  Ifare'i  ca.  4  Ch. 
503 ;  ChaUWi  ca.  6  Ch.  266  :  all 
sheifvdng  that  the  contract  is  in  such 
cases  not  void,  but  only  voidable  at 
the  option  of  the  shareholder,  which 
must  be  exercised  within  a  reason- 
able time .  So,  a  person  who  applies 
for  shares  in  a  company  not  described 
as    b'mited    cannot  afterwards  be 


heard  to  say  that  he  did  not  mean 
to  take  shares  in  an  unlimited  com- 
pany :  PtrretCt  ca.  15  £q.  250. 

(6)  Ind'B  ca.  7  Ch.  485. 

(e)  8w  in  the  report 

Id)  Or  house  No.  2  in  a  street 
from  house  No.  4  in  the  same  street, 
though  of  the  same  description  and 
in  equally  good  repair :  Leack  ▼. 
MidUU,  3  Car.  &  P.  115,  Dart  V. 
&  P.  139. 

(e)  5  Taunt  786. 
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parties  gave  the  defendant  as  buyer  a  sale  note  for  Riga  Ehtne  Thornton  «^ 
hemp,  but  to  the  plaintiff  as  seller  a  note  for  Si.  Petersburg  ^  *^' 
dean  bemp.  The  bought  and  sold  notes  were  the  only  evidence 
of  the  terms  of  the  sale.  The  Court  held  that  *'  the  contract  must 
be  on  the  one  side  to  sell  and  on  the  other  side  to  accept  one 
and  the  same  thing  "  :  here  **  the  parties  so  far  as  appeared  had 
never  agreed  that  the  one  should  buy  and  the  other  accept  the 
same  thing;  consequently  there  was  no  agreement  subsisting 
between  them/' 

In  a  case  of  this  kind  however  there  is  not  even  an  agree- 
ment in  terms  between  the  proposal  and  the  acceptance. 

A  curious  case  of  error  in  quantity  happened  in  Henkd  v.  Quantity. 
Pape  (a),  where  by  the  mistake  of  a  telegraph  clerk  an  order 
intended  to  be  for  three  rifles  only  was  transmitted  as  an  order 
for  fifty.  The  only  point  in  dispute  was  whether  the  defendant 
was  bound  by  the  message  so  transmitted,  and  it  was  held  that 
the  clerk  was  his  agent  only  to  transmit  the  message  in  the 
terms  in  which  it  was  delivered  to  him.  The  defendant  had 
accepted  tibree  of  the  fifty  rifles  sent,  and  paid  the  price  for  them 
into  Court:  therefore  the  question  whether  he  was  bound  to 
accept  any  did  not  arise  in  this  case.  It  is  settled  however  by 
former  authority  that  when  goods  ordered  are  sent  together  with 
goods  not  ordered,  the  buyer  may  refuse  to  accept  any,  at  all 
events  ''  if  there  is  any  danger  or  trouble  attending  the  severance 
of  the  two  "  {h). 

The  principle  of  error  in  quantity  preventing  the  formation  of  Price, 
a  contract  is  applicable  to  an  error  as  to  the  price  of  a  thing  sold 
or  hired  (c).  As  there  cannot  be  even  the  appearance  of  a 
contract  when  the  acceptance  disagrees  on  the  face  of  it  with 
the  proposal,  this  question  can  arise  only  when  there  is  an 
unqualified  acceptance  of  an  erroneously  expressed  or  understood 


(a)  L.  R  6  Ex.  7. 

\h)  Levy  V.  Orten,  8  E.  &  B.  575, 
in  Ex.  Gh.  1  K  &  E.  969  ;  27  L.  J. 
Q.  B.  Ill,  28  ift.  819  ;  per  Byles,  J. 
1  £.  &  £.  at  p.  976  :  and  cp.  HaH 
V.  MiUs^  15  M.  k  W.  85,  where  a 
new  contract  was  implied  as  to  part 
of  the  good*  which  was  retained :  but 
in  that  case  the  quality  as  well  as  the 


quantity  of  the  goods  sent  was  not 
in  conformity  with  the  order. 

(c)  D.  19.  2.  looati,  52.  Si  decem 
tiU  locem  fundam,  tu  antem  exis- 
times  quinque  te  conducere.  nihil 
agitur.  Sea  et  si  ego  minoiis  me 
locare  sensero,  tu  pluris  te  con- 
ducere, utique  non  pluris  erit  con- 
ductio  quam  quanti  ego  putavi 

B  B  2 
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proposal.  Such  a  case  occurred  in  Webster  y.  CecU  (a),  where 
the  defendant  sent  a  written  offer  to  sell  property  and  wrote 
1,1007.  for  1,200^  by  a  mistake  in  a  hurried  addition  of  items 
performed  on  a  separate  piece  of  paper.  This  paper  was  kept 
by  him  and  produced  to  the  Court  On  receiving  the  accept- 
ance he  discovered  the  mistake  and  at  once  gave  notice  of  itw 
Under  these  circumstances  specific  performance  was  refused.  If 
the  origin  of  the  mistake  had  not  been  clear,  or  if  there  had  been 
any  delay  in  giving  notice — or,  perhaps,  if  it  had  not  appeared, 
as  it  did,  that  the  plaintiff  had  reason  to  know  the  real  value  of 
the  property,  and  therefore  that  the  letter  he  received  could  not 
express  the  defendant's  real  intention — it  is  conceived  that  the 
defendant  could  not  have  been  heard  to  allege  that  he  did  not 
mean  what  he  said  (&).  As  usual  in  such  cases,  the  decision  left 
the  legal  rights  of  the  parties  open.  It  is  submitted  however 
that  the  agreement  was  void  at  law. 

Material  But  sometimes,  even  when  the  thing  which  is  the  subject- 
attnbute.   jj^^^^j^j,  ^f  |^jj  agreement  is  specifically  ascertained,  the  agreement 

may  be  avoided  by  material  error  as  to  some  attribute  of  the 
thing.  For  some  attribute  which  the  thing  in  truth  has  not 
may  be  a  material  part  of  the  description  by  which  the  thing 
was  contracted  for.  If  this  is  so,  the  thing  as  it  really  is, 
namely  without  that  quality,  is  not  that  to  which  the  common 
intention  of  the  pcurties  was  directed,  and  the  agreement  is  void. 
An  error  of  this  kind  will  not  suffice  to  make  the  transaction 
void  unless — 

ConditionB  (1)  It  is  such  that  according  to  the  ordinary  course  of  dealing 
^^^^^  and  use  of  language  the  difference  made  by  the  absence  of  the 
traziBac-      quality  wrongly  supposed  to  exist  amounts  to  a  difference  in 

ground.        ^^^  (^)  > 

(2)  and  the  error  is  also  common  to  both  parties. 

Thus  we  read  "Mensam  argento  coopertam  mihi  ignoranti 

pro  solida  vendidisti  imprudens  ;  nulla  est  emtio,  pecuniaque  eo 

(a)  80  Beav.  62.  trae  as  a  general  proposition  that  a 

(6)  This  statement  would  be  un-  purchaser  is  never  to  have  specific 

qualified  but  for  what  was  said  in  performance  against  a  vendor  who 

WifconCbt  RaUvHiy  Company  v.  Don-  swears  that  he  understood  the  con- 

nington  Hospital,  1  Ch.  268, 273,  by  tract  in  a  different  sense  :  see  PoweU 

an  authority  entitled  to  the  highest  v.  Smith,  14  £q.  85. 

respect.     But  surely  it  cannot  be  (c)  Savigny,  Syst.  §  137  (3.  283.) 
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nomine  data  condicetiur "  (a).  Again,  ''  Si  aes  pro  aaro  veneat, 
non  valet"  (6).  "If  a  bar  [is]  sold  as  gold,  but  [is]  in  fact 
brass,  the  vendor  being  innocent,  the  purchaser  may  recover*'  (c). 
This,  however,  is  not  to  be  taken  too  largely.  What  does  pro 
aurOy  as  and  for  gold,  imply  as  here  used  1  It  implies  that  the 
buyer  thinks  he  is  buying,  and  the  seller  that  he  is  selling,  a 
golden  vessel :  and  further,  that  the  object  present  to  the  minds 
of  both  parties  as  that  in  which  they  are  trafficking — the  object 
of  their  common  intention — is,  not  merely  this  specific  vessel, 
but  this  specific  vessel,  being  golden.  Then,  and  not  otherwise, 
the  sale  is  void. 

If  the  seller  fraudulently  represents  the  vessel  as  golden, 
knowing  that  it  is  not,  the  sale  is  (as  between  them)  not  void 
but  voidable  at  the  option  of  the  buyer.  For  if  both  parties 
have  been  in  innocent  and  equal  error  it  would  be  unjust  to  lot 
either  gain  any  advantage  :  but  a  party  who  has  been  guilty  of 
fraud  has  no  right  to  complain  of  having  been  taken  at  his 
word ;  and  it  is  conceivable  that  it  might  be  for  the  interest  of 
the  buyer  to  affirm  the  transaction,  as  if  the  vessel  supposed  by 
the  fraudulent  seller  to  be  of  worthless  base  metal  should  turn  out 
to  be  a  precious  antique  bronze.  Probably  the  results  are  the  same 
if  the  buyer's  belief  is  founded  even  on  an  innocent  representation 
made  by  the  seller.  This  seems  to  be  assumed  by  the  language 
of  the  Court  in  Kennedy  v.  Panama  ^c.  Mail  Company  (d). 
We  shall  recur  to  this  point  presently.  Or  in  an  ordinary  case 
the  buyer  may  choose  to  treat  the  seller's  affirmation  as  a  war- 
ranty, and  so  keep  the  thing  and  recover  the  difference  in  value. 

Again,  if  the  sale  of  the  specific  vessel  is  made  in  good  faith 
with  a  warranty  of  its  quality,  the  vendor  must  compensate  the 
purchaser  for  breach  of  the  warranty,  but  the  sale  is  not  even 
voidable.  For  the  existence  of  a  separate  warranty  shows  that 
the  matter  of  the  warranty  is  not  a  condition  or  essential  part  of 
the  contract,  but  the  intention  of  the  parties  was  to  transfer  the 
property  in  the  specific  chattel  at  all  events.  Whether  a 
particular  affirmation  as  to  the  quality  of  a  specific  thing  sold  be 


(a)  D  18. 1.  de  coni.  emt  41  §  1.  GompeHz  v,  BarOeU,  2  £.  &  6.  849, 

(6)  D.  eod  tit.  14,  cited  and  adop-  854,  23  L.  J.  Q.  B.  65. 

ted  by  the  Court  of  Q.  B.  in  Ken-  {d)  L.  R  2  Q.  B.  680,  587,  p.  413, 

nedy  v.  Paruxma  AfaU,  d*c.  Co.,  supra,  supra, 
{c)  Per    Lord  Campbell,   C.    J. 
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£rror 
must  be 
oommoDi 


Smith  V. 
Hughes. 


only  a  warranty,  or  the  sale  be  *'  conditional,  and  to  be  ntdl  if 
the  affirmation  is  incorrect,''  is  a  question  of  fact  to  be  determined 
by  the  circumstances  of  each  case  (a). 

Accordingly,  when  the  law  is  stated  to  be  that  "  a  party  is  not 
bound  to  accept  and  pay  for  chattels,  unless  they  are  really  such 
as  the  vendor  professed  to  sell,  and  the  vendee  intended  to 
buy  "  (6),  the  condition  is  not  alternative  but  strictly  conjunctivew 
A  sale  is  not  void  merely  because  the  vendor  professed  to  sell, 
or  the  vendee  intended  to  buy,  something  of  a  different  kind. 
It  must  be  shown  that  the  object  was  in  fact  neither  such  as 
the  vendor  professed  to  sell  nor  such  as  the  vendee  intended  to 
buy. 

And  so  in  the  case  supposed  the  sale  will  not  be  invalidated 
by  the  mistake  of  the  buyer  alone,  if  he  thinks  he  is  buying 
gold ;  not  even  if  the  seller  believes  him  to  think  so,  and  does 
nothing  to  remove  the  mistake,  provided  his  conduct  does  not 
go  beyond  passive  acquiescence  in  the  self-deception  of  the 
buyer.  In  a  late  case  (c)  where  the  defendant  bought  a  parcel 
of  oats  by  sample  believing  them  to  be  old  oats,  and  sought  to 
reject  them  when  he  found  they  were  new  oats,  it  was  held  that 
''  a  belief  on  the  part  of  the  plaintiif  that  the  defendant  was 
making  a  contract  to  buy  the  oats  of  which  he  offered  him  a 
sample  under  a  mistaken  belief  that  they  were  old  would  not 
relieve  the  defendant  from  liability  unless  his  mistaken  belief 
was  induced  by  some  misrepresentation  of  the  plaintiff  or  con- 


(a)  See  per  Wightman,  J.  Qumey 
V.  Wonvertley,  4  E.  A;  B.  133, 142,  24 
L.  J.  Q.  B.  46  :  the  cases  collected  in 
the  notes  to  Cutter  ▼.  Powell^  2  Sm.  L. 
C.  27  :  Heyworth  v.  HiUchinson^  L. 
K.  2  Q.  B.  447;  AzSmar^.  Casdla,  L. 
R.  2  C.  P  431,  677.  The  Roman 
law  is  the  same  as  to  a  sale  with 
warranty  :  D.  19.  1.  de  act.  emt  21  § 
2.  erpld.  by  Savigny,  Syst  8.  287. 
The  whole  of  Savigny's  admirable 
exposition  of  so-called  error  in  fvih 
stantia  in  §§  137,  188,  (3.  276,  sqq.) 
deserves  careful  study.  Of  course 
the  conclusions  in  detail  are  not 
always  the  same  as  in  our  law  :  and 
the  fundamental  difference  in  the 
rules  as  to  the  actual  transfer  of 
property  in  goods  sold  (as  to  which 
see  Blackburn  on  the  Contract  of 


Sale,  Part  2,  Cb.  3)  must  not  be 
overlooked.  But  this  does  not  affect 
the  usefulness  and  importance  of  the 
general  analogies. 

(6)  Per  Cur.  BaU  v.  Oonder,  2 
0.  B.  N.  S.  22,  41,  26  L.  J.  C.P. 
138,  143. 

(c)  Smith  y.  Hughes,  L.  R.  6  Q. 
B.  597  :  per  Cockburn,  C.  J.  p.  608 ; 
per  HanneUi  J.  p.  610.  The  some- 
what refined  distinction  here  taken 
does  not  seem  to  exist  in  the  dyE 
law.  D.  19  1.  de  act.  emt  11  §  5  : 
Savigny,  8.  293,  according  to  whom 
it  makes  no  difference  whether  there 
be  on  the  part  of  the  vendor  igno- 
ranee,  passive  knowledge,  or  even 
actual  fraud  :  the  sale  being  whoUy 
void  in  any  case. 
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cealment  by  him  of  a  fact  which  it  became  his  duty  to  com- 
municate. In  order  to  relieve  the  defendant  it  was  necessary 
that  the  jury  should  find  not  merely  that  the  plaintiff  believed 
the  defendant  to  believe  that  he  was  buying  old  oats,  but  that 
he  believed  the  defendant  to  believe  that  he,  the  plaintiff,  was 
contracting  to  sell  old  oats."  '*  There  is  no  legal  obligation  on  the 
vendor  to  inform  the  purchaser  that  he  is  under  a  mistake  not 
induced  by  the  act  of  the  vendor  "  (a) ;  and  therefore  the  question 
is  whether  we  have  to  do  merely  with  a  motive  operating  on 
the  buyer  to  induce  him  to  buy,  or  with  one  of  the  essential 
conditions  of  the  contract  (&).  **  Yideamus,  quid  inter  ementem 
et  vendentem  actum  sit "  (c)  :  "  the  intention  of  the  parties 
governs  in  the  making  and  in  the  construction  of  all  con- 
tracts "  (d)  :  this  is  the  fundamental  rule  by  which  aU  questions, 
even  the  most  refined^  on  the  existence  and  nature  of  a  contract 
must  at  last  come  to  be  decided. 

Another  curious  case  of  this  class  is  Oox  v.  Prentice  (e).    The  Cox  v, 
declaration  contained  a  count  in  assumpsit  as  on  a  warranty,  and  ^®^'*^' 
the  common  money  counts.     The  nature  of  the  material  facts 
will  sufficiently  appear  by  the    following  extract  from  the 
judgment  of  Bayley,  J.  : — 

**  What  did  the  plaintiffi  bargain  to  buy  and  the  defendants  to 
sell  7  They  both  understand  [sic]  that  the  one  agreed  to  buy  and 
the  other  to  sell  a  bar  containing  such  a  quantity  of  silver  as  should 
appear  by  the  assay,  and  the  quantity  is  fixed  by  the  assay  and  paid 
for  ;  but  through  some  mistake  in  the  assay  the  bar  turns  out  not 
to  contain  the  quantity  represented  but  a  smaller  quantity.  The 
plaintiff  therefore  may  rescind  the  contract  and  bring  money  had 
and  received,  having  offered  to  return  the  bar  of  silver." 

And,  by  Dampier,  J.  : — "  The  bargain  was  for  a  bar  of  silver 
of  the  quality  ascertained  by  the  assay-master,  and  it  is  not  of 
that  quality.  It  is  a  case  of  mutual  error.''  These  judgments 
went  farther  than  was  necessary  to  the  decision  (/),  for  a  verdict 
had  been  taken  only  for  the  difference  in  value. 

(a)  /^.  perBIaokbnm,  J.p.  607.  (/)  And  certainly  farther  than 

(6)  Ibid,  per  Cookbnm,  C.  J.  the  dvil  law  :  see  D.  18.  1.  de  cont. 

{e)  JulianuB  in  D.  18. 1.  de  cont.  emt.  14,  where  though   a  bracelet 

emt.  41  pr.  **  quae  aarea  dicebatur  "  should  be 

(d)  Per  Cnr.  Bannerman  v.  White,  found  *'  magna  ex  parte  aenea,"  yet 
10  a  B.  N.  S.  844,  860,  81  L.  J.  C.  **  venditionem  esse  constat  ideo,  quia 
P.  28,  82.  auri  aliquid  liabuit." 

(e)  3  M.  &  S.  844. 
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Cases  of  It  is  important  to  diBtinguish  from  the  cases  above  consideTed 
Ascription  aiiot^^r  class  where  persons  who  have  contracted  for  the  piuv 
on  sales  of  chase  of  real   property  or  interests  therein  have  been  held 

perty  ^.  ^^1*1^1^^  *^  1*^  (^)  ^  ^^  ^  ^^  equity  (6)  to  rescind  the  contract 
tiDguiflhed.  on  the  ground  of  a  misdescription  of  the  thing  sold  in  some 
particular  materially  affecting  the  title,  quantity,  or  enjoyment 
of  the  estate.  In  some  of  these  cases  language  is  used  which, 
taken  alone,  might  lead  one  to  suppose  the  agreement  absolutely 
void  ;  and  in  one  or  two  {e.g,  Torrance  v.  Bolton)  there  is 
some  real  difficulty  in  drawing  the  line.  But  they  properly  belong 
to  the  head  of  Misrepresentation,  or  eke  (which  may  be  the 
sounder  view  where  applicable)  (c)  are  cases  where  the  contract 
is  rather  broken  than  dissolved.  A  man  is  not  bound  to  take 
a  house  or  land  not  corresponding  to  the  description  by  which 
he  bought  it  any  more  than  he  is  bound  to  accept  goods  of  a 
different  denomination  from  what  he  ordered,  or  of  a  different 
quality  from  the  sample.  Mistake  or  no  mistake,  the  vendor 
has  failed  to  perform  his  contract.  The  purchaser  may  say :  "You 
offered  to  sell  me  a  freehold :  that  means  an  unincumbered  free- 
hold, and  I  am  not  bound  to  take  a  title  subject  to  covenants  "  (d)  : 
or,  "  You  offered  to  sell  an  absolute  reversion  in  fee  simple :  I 
am  not  to  be  put  off  with  an  equity  of  redemption  and  two  or 
three  Chancery  suits  (e).  I  rescind  the  contract  and  claim  back 
my  deposit."  Cases  of  this  kind,  therefore,  aie  put  aside  for  the 
present. 

Subject-  Again,  an  agreement  is  void  if  it  relates  to  a  subject-matter 
in*exist-^°  contemplated  by  the  parties  as  existing  but  which  in  fact  does 
ence.  not  exist.     Herein,  as  before,  everything  depends  on  the  inten- 

tion of  the  parties,  and  the  question  is  whether  the  existence  of 


(a)  Flight  v.  Booth,  1  Bing.  N.  C. 
870,  PhiUipa  v.  Caldcleugh,  L.  B.  4 
Q.  B.  159. 

(6)  Stanton  v.  TatUrgall,  1  Sm.  & 
G.  529,  EaH  of  Durham  v.  Legard, 
34  Beav.  611,  Torrance  v.  Bolton,  8 
Ch.  118.  See  authorities  collected 
inDart,  V.  &P.  114  sqq. 

(c)  The  difiference  is  purely  theo- 
retical ;  for  if  it  be  an  actual  breach 
of  contract  the  purchaser  can  re- 
cover only  nominal  damages  :  Bain 
V.  PoUierffUl,  L.  R  7  H.  L.  168, 
confirming  Flureau  v.   TkornhUly  2 


W.  Bl.  1078.  The  analogy  sug- 
gested in  the  text  should  perhaps  be 
confined  to  cases  where  the  mis- 
description goes  to  matter  of  title. 
One  cannot  compare  a  specific  sale 
of  land  to  a  non-specific  sale  of 
goods :  but  the  contract  is  not 
merely  to  sell  spedfio  land,  but  to 
give  a  certain  kind  of  title. 

(rf)  PkiUips  V.  Calddeugh,  L.  R  4 
Q.  B.  159. 

(c)  Torrance  v.  Bolton,  8  Ch.  118  : 
see  at  p.  124. 
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the  thing  contracted  for  was  or  was  not  presupposed  as  essen- 
tial to  the  agreement  (a).  No  precise  rule  can  be  laid  down  for 
answering  this  question,  though  typical  cases  may  be  stated  by 
way  of  illustration.  We  cannot  do  better  than  begin  with  the  ninstra- 
rule  and  illustrations  as  g^ven  in  the  Indian  Contract  Act,  "^ 
adding  the  principal  authorities  in  support  of  the  several  positions. 
The  main  part  of  s.  20  is  as  follows  : 

Where  both  the  parties  to  an  agreement  are  under  a  mistake  Indian 
as  to  a  matter  of  fact  essential  to  the  agreement,  the  agreement  £^*^^ 
is  void. 

The  illustrations  are  these  : — 

a.  A.  agrees  to  sell  to  £.  a  specific  cargo  of  goods  siipposed 
to  be  on  its  way  from  England  to  Bombay.  It  turns  out  that, 
before  the  day  of  the  bargain,  the  ship  conveying  the  cargo  had 
been  cast  away  and  the  goods  lost.  Neither  party  was  aware  of 
these  facts.     The  agreement  is  void. 

This  was  in  substance  the  decision  of  the  House  of  Lords  in  Conturier 
Couturier  v.  Hdstie  (6),  which  is  always  regarded  as  the  leading  ^'  "***' 
case  on  this  head. 

b.  A.  agrees  to  buy  from  B.  a  certain  horse.  It  turns  out 
that  the  horse  was  dead  at  the  time  of  the  bargain,  though  neither 
party  was  aware  of  the  fact.     The  agreement  is  void  (c). 

In  like  manner  a  sale  of  shares  in  a  company  will  not  be  Sameprm- 
enforced  if  at  the  date  of  the  sale  a  petition  for  winding  up  has  p^e^  to' 
been  presented  of  which  neither  the  vendor  nor  the  purchaser  B»le  ot 
knew  (d).     But  the  ignorance  of  the  buyer  only  in  similar 
circumstances  does  not  of  itself  invalidate  the  sale.     It  seems 
however  that  the  sale  would  be  voidable  on  the  ground  of  fraud  if 
the  seller  knew  of  the  buyer's  ignorance,  but  that  such  knowledge 
should  be  distinctly  and  completely  alleged  (e).     An  agreement 
to  take  new  shares  in  a  company  which  the  company  has  no 

(a)  Cp.  Story,  Eq.  J  or.  §  142.  la  Tente  la  chose  vendne  ^tait  p^rie 

(b)  5  H.  L.  C.  673.  en  totality,  la  vente  serait  nnlle  :"^ 

(c)  Pothier,  Contrat  de  Vente,  §  4,       Italian  Code,  1461. 

cited  5  H.  L.  C.  678,  Bays  :   "  Si  {d)  Emmerson'a  ca.    1    Gh.  483, 

done,  ignorant  que  mon  cheval  est  expld.  3  Ch.  891,  per  Page  Wood, 

mort,  je  le  vends  A  quelqu'un,  il  n'y  L.  J. 

aura  pas  nn  contrat  de  vente,  faute  (e)  Botnnan  ▼.  Rudge,  L.  B.  8 

d'une  chose  qni  en  soit  TobjeK."  Cp.  Q.  B.  689,  697. 

Ck)de  Civ.  1601.    ''  Si  an  moment  de 
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To  aiiiitii- 
ties  and 
life  in- 
terests. 


power  to  issue  is  also  void,  and  money  paid  under  it  can  be 
recovered  back  (a). 

c.  A.  being  entitled  to  an  estate  for  tbe  life  of  B.  agrees  to 
sell  it  to  C.  B.  was  dead  at  the  time  of  the  agreement,  but 
both  parties  were  ignorant  of  the  fact     The  agreement  is  yoid« 

This  was  so  held  at  law  in  Strickland  v.  Turner  (b).  There,  at 
the  date  when  the  sale  of  a  life  annuity  was  completed,  the  Ufa 
had  dropped  unknown  to  both  vendor  and  purchaser :  it  was 
held  that  the  purchase  money  might  be  recovered  back  as  on  a 
total  failure  of  consideration.  So  in  Hitchcock  v.  Giddings  (e) 
a  remainderman  in  fee  expectant  on  an  estate  tail  had  sold  his 
interest,  a  recovery  having  been  already  suffered  unknown  to 
the  parties  :  a  bond  given  to  secure  the  purchase  money  was  set 
aside.  ''  Here  is  an  estate  which  if  no  recovery  had  been  suffered 
was  a  good  one.  Both  parties,  being  equally  ignorant  that  a 
recovery  had  been  suffered,  agree  for  the  sale  and  purchase  of 
the  estate,  and  the  purchaser  is  content  to  abide  the  risk  of  a 
recovery  being  subsequently  suffered.  He  conceives  however 
he  is  purchasing  something,  that  he  is  purchasing  a  vested 
interest.  He  is  not  aware  that  such  interest  has  already  been 
defeated.  .  .  .  [The  defendant]  has  sold  that  which  he  had 
not — and  shall  the  plaintiff  be  compelled  to  pay  for  that  which 
the  defendant  had  not  to  give ) "  (d).  More  recently,  in  Cochrane 
V.  Willie  (e)f  an  agreement  had  been  made  between  a  remaindeiy 
man  and  the  assignee  of  a  tenant  for  life  of  a  settled  estate, 
founded  on  the  assignee's  supposed  right  to  cut  the  timber.  The 
tenant  for  life  was  in  fact  dead  at  the  date  of  the  agreement. 
The  Court  refused  to  enforce  it,  as  having  been  entered  into  on 
the  supposition  that  the  tenant  for  life  was  alive,  and  only 
intended  to  take  effect  on  that  assumption.  So  a  life  insurance 
cannot  be  revived  by  the  payment  of  a  premium  within  the  time 
allowed  for  that  purpose  by  the  original  contract,  but  after  the 
life  has  dropped  unknown  to  both  insurers  and  assured,  although 
it  was  in  existence  when  the  premium  became  due,  and  although 


(a)  Bank  of  Hvnduttan  y.  Atiton, 
L.  R.  6  C.  P.  64,  in  Ex.  Ch.  »6.  222  ; 
Ex  parU  Aliion,  15  £q.  894,  9  Ch. 
1,  24  ;  Ex  parte  Campbdl,  &c.  16 
£q.  417,  9  Ch.  1,  12;  and  see 
Lindley,  2. 1881. 


(6)  7  Ex.  208,  22  L.  J.  Ex.  1I& 

(c)  4  PrL  (Ex.  in  £q.)  135,  uid 
better  in  Dan.  1. 

(d)  Dan.  at  p.  7' 

(e)  1  Ch.  58. 
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the  insurers  have  waived  proof  of  the  party's  health,  which  by 
the  terms  of  renewal  they  might  have  required  :  the  waiver 
applies  to  the  proof  of  health  of  a  man  assumed  to  be  alive,  not 
to  the  fact  of  his  /being  alive  (a). 

The  case  of  Bingham  v.  Bingliam  (b),  which  was  relied  on  in  PupchMe 
the  argument  of  Cochrane  v.  Willu  and  in  the  judgment  of  Turner  ^jj^^  ^ 
L.  J.,  must  be  considered  as  belonging  to  this  class.  As  in  one's  own. 
Cochrane  v.  Willis  the  substance  of  the  facts  was  that  a  g^^J^*' 
purchaser  was  dealing  with  his  own  property,  not  knowing  that 
it  was  his.  This  consideration  seems  to  remove  the  doubt 
expressed  by  Story  (c),  who  criticizes  it  as  a  case  in  which  relief 
was  given  against  a  mere  mistake  of  law.  But,  with  aU  respect 
for  that  eminent  writer,  his  objection  is  inapplicable.  For  the 
case  does  not  rest  on  mistake  as  a  ground  of  special  relief  at  all. 
Jhere  was  a  total  failure  of  the  supposed  subject-matter  of  the 
transaction,  or  perhaps  we  should  rather  say  it  was  legally 
impossible.  "We  have  already  pointed  out  the  resemblance  of 
this  class  of  cases  to  some  of  those  considered  in  the  last  chapter. 
The  one  party  could  not  buy  what  was  his  own  already,  nor 
could  the  other  (in  the  words  of  the  judgment  as  reported)  be 
allowed  *'  to  run  away  with  the  money  in  consideration  of  the 
sale  of  an  estate  to  which  he  had  no  right ''  (cQ.  So  we  find  it 
treated  in  the  Eoman  law  quite  apart  from  any  question  of 
mistake,  except  as  to  the  right  of  recovering  back  money  paid 
under  the  agreement  A  stipulation  to  purchase  one's  own 
property  is  "  naturali  rations  inutilis  "  as  much  as  if  the  thing 
was  destroyed,  or  not  capable  of  being  private  property  (e). 

Such  an  agreement  is  naught  both   at   law  and  in  equity, 
without  reference  to  the  belief  or  motive  which  determined  it. 

Moreover  the  difficulty  was  cleared  up  by  Lord  Westbury,  Agree- 
though  not  quite  on  this  broad  ground,  in  a  recent  case  exactly     y  ^^^ 
similar  in  principle.     In  Cooper  v.  Phibbs  (/)  A.  agreed  to  take  for  one's 


{a)  Pritchard  y.  Merehantt^  Lift 
Assurance  Society,  3  C.  B.  N.  S.  622, 
27  L.  J.  C.  P.  169. 

(6)  1  Yes.  Sr.  126,  Belt's  snpp.  79. 

{e)  Eq.  JnriBp.  §  124. 

(d)  The  case  is  considered,  among 
other  authorities,  and  upheld  on  the 
true  ground,  in  Stewari  v.  Stewart^  6 
CL  &  F.  at  p.  968  ;  cp.  the  remarks 


of  HaU,  V.-C.  in  Jonis  v.  CUffML, 
8  Ch.  D.  779,  790. 

{e)  Gains  in  D.  44.  7.  de.  obL  et 
act  1  §  10.  Suae  rei  emtio  non  valet, 
sive  sciens,  sive  ignorans  emi  ;  sed  si 
ignorans  emi,  quod  solvero  repetere 
potero,  quia  nulla  obligatio  fuit : 
D.  18.  1.  de  cent.  emt.  16  pr. 

(/)  L.  B.  2  H.  L.  149. 
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own  pro-  a  lease  of  a  fishery  from  B.,  on  the  assnmption  that  A.  had  no 
SwpOT  V  ^^^  ^^^  ^«  ^*^  tenant  in  fee.  Both  parties  were  mistaken  at 
Phibbs.  the  time  as  to  the  effect  of  a  preyious  settlement ;  and  in  truth 
A.  was  tenant  for  life  and  B.  had  no  estate  at  alL  It  was  held 
that  this  agreement  was  invalid.  Lord  Westbury  stated  the 
Lord  ground  of  the  decision  as  follows: — "The  result  therefore  is 

?^^*"        that  at  the  time  of  the  agreement  for  the  lease  which  it  is  the 
explaiiA-     object  of  this  petition  (a)  to  set  aside,  tHe  parties  dealt  with  one 

^^^  ^^  ..    another  under  a  mutual  mistake  as  to  their  respective  rights. 
tgnoraTUta  ^     .  ^ 

juris.  The  petitioner  did  not  suppose  that  he  was,  what  in  truth  he 

was,  tenant  for  life  of  the  fishery.  The  other  parties  acted 
under  the  impression  given  to  them  by  their  father  that  he 
(their  father)  was  the  owner  of  the  fishery  and  that  the  fishery 
had  descended  to  theio.  Li  such  a  state  of  things  there  can  be 
no  doubt  of  the  rule  of  a  court  of  equity  with  regard  to  the 
dealing  with  that  agreement.  It  is  said  '  Igiwrantia  juris  hand 
excuBot*;  but  in  that  maxim  the  word  ^Jus'  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary  law  of  the  country. 
But  when  the  word  'Jus'  is  used  in  the  sense  of  denoting  a 
private  right,  that  maxim  has  no  application*  Private  right 
of  ownership  is  a  matter  of  fact ;  it  may  be  the  result  also  of 
matter  of  law  ;  but  if  parties  contract  under  a  mutual  mistake 
and  misapprehension  as  to  their  relative  and  respective  rights, 
the  result  is  that  that  agreement  is  liable  to  be  set  aside  as 
having  proceeded  upon  a  common  mistake.  Kow  that  was  the 
case  with  these  parties — the  respondents  believed  themselves  to 
be  entitled  to  the  property,  the  petitioner  believed  that  he  was 
a  stranger  to  it,  the  mistake  is  discovered  and  the  agreement 
cannot  stand"  (b), 

Broaghton      The  principle  here  laid  down  also  covers  Broughton  v.  Hvit  (c). 

V,  Hutt  xiiere  the  heir  at  law  of  a  shareholder  in  a  company  joined  with 
several  other  shareholders  in  giving  a  deed  of  indemnity  to  the 
directors,  believing  that  the  shares  had  descended  to  him  as  real 
estate,  whereas  they  were  personal  estate.  The  deed  was  held 
to  be  void  as  against  him  in  equity  at  all  events,  and  probably 
at  law.     "  The  plaintiff  never  intended  to  be  bound  unless  he 


(a)  A  Cause  Petition  in  the  Irish  (J))  L.  R.  2  H.  L.  170. 

Court  of  Chancery.  (c)  3  De  G.  &  J.  501. 
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was  a  shaieholder,  and  the  defendants  neyer  intended  him  to  be 
bound  unless  he  was  so."  Here  the  mistake  was  plainly  one  of 
fact  within  Lord  Westbury's  definition,  namely  as  to  the  character 
of  the  shares  by  the  constitution  of  the  particular  company.  It 
is  submitted,  however,  that  an  erroneous  fundamental  assumption 
made  by  both  parties  even  as  to  a  general  rule  of  law  might  well 
prevent  any  valid  agreement  from  being  formed  (a). 

In  the  same  way  an  agreement  to  assign  a  lease  for  lives  would  Aidgn- 
be  inoperative  if  all  the  lives  had  dropped  unknown  to  the  i^^^  f^, 
partie&     But  the  only  thing  which   the  parties  can  here  be  Uvea, 
supposed,  in  the  absence  of  expressed  condition  or  warranty,  to 
assume  as  essential  is  that  the  lease  is  subsisting,  that  is,  that  at 
least  one  of  the  lives  is,  not  that  they  all  are  still  in  existence. 
Where  the  assignor  of  a  lease  for  the  lives  of  A.,  B.,  and  C, 
expressly  covenanted  with  the  assignee  that  the  lease  was  a 
subsisting  lease  for  the  lives  of  A.  B.  and  C.  and  the  survivors 
and  survivor  of  them,  this  was  held  to  be  only  a  covenant  that 
the  lease  was  subsisting,  and  not  that  all  the  lives  were  in  being 
at  the  date  of  the  assignment  (6).     That  is,  his  contract  was 
interpreted,  according  to  the  general  practice  and  understanding 
of  conveyancers,  as  a  contraot  to  transfer  an  existing  lease  for 
three  Uvea,  not  necessarily  a  lease  for  three  lives  all  existing. 

If  in  any  state  of  things  otherwise  resembling  those  just  now  Besults 
discussed  we  find,  instead  of  ignorance  of  the  material  fact  on  ^e^wty^ 
both  sides,  ignorance  on  the  one  side  and  knowledge  on  the  other,  » ignorant 
then  the  matter  has  to  be  treated  dififerently.     Suppose  A.  and  B.  ^terial 
are  the  contracting  parties;  and  let  us  denote  by  X.  a  fact  or  state  fact, 
of  facts  materially  connected  with  the  subject  matter  of  the  con- 
tract, which  is  supposed  by  A.  to  exist,  but  which  in  truth  does 
not  exist,  and  is  known  by  B.  not  to  exist.     Then  we  have  to 
ask  these  questions  : — 

1.  Does  A.  intend  to  contract  only  on  the  supposition  that 
X.  exists  1  which  may  be  put  in  another  way  thus  :  If  A.'s 
attention  were  called  to  the  possibility  of  his  belief  in  the 
existence  of  X.  being  erroneous,  would  he  require  the  contract  to 
be  made  conditional  on  the  existence  of  X.  9 


(a)    Cp.   McCarthy  y.  Decaix,  2         (b)  CoaU$  v.   CcUitu,  L.  R.  6  Q. 
Eiia&  &  My.  614.  B.  469,  in  Ex.  Ch.  7  Q.  B.  144. 
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2.  If  80 — Does  B.  know  that  A.  supposes  X.  to  exist  % 

3.  If  B.  knows  this — ^Does  be  also  know  that  A.  intends  to 
contract  only  on  that  supposition  ? 

If  the  answer  to  any  one  of  these  questions  is  in  the  negative, 
it  seems  there  is  a  binding  contract  (a).  But  it  is  to  be  observed 
that  a  negative  answer  to  the  second  question  will  generally 
require  strong  evidence  to  establish  it,  and  that  if  this  question 
be  answered  in  the  affirmative,  an  affirmative  answer  to  the 
third  question  will  often  follow  by  an  almost  irresistible  infer- 
ence. Thus  if  a  purchaser  of  a  reversionary  interest  subject 
to  prior  life  interests  knows  that  one  of  these  has  ceased,  and 
nothing  is  said  about  it  at  the  time  of  the  contract,  then  the 
purchaser  can  hardly  expect  anybody  to  believe  either  that  he 
himself  overlooked  the  material  importance  of  that  fact,  or 
that  he  was  not  aware  of  the  vendor's  ignorance  of  it,  or  that  he 
supposed  that  the  vendor  woidd  not  treat  it  as  material  {b).  So 
in  the  case  already  cited  (c)  of  the  sale  of  shares  after  a  petition 
for  the  winding-up  of  the  company  had  been  presented  it  seems 
that  a  distinct  allegation  in  the  pleadings  that  the  seller  knew 
of  the  buyer's  ignorance  of  that  fact  would  have  been  sufficient 
to  constitute  a  charge  of  fraud. 

If  the  questions  above  stated  be  all  answered  in  the  affirma- 
tive, either  by  positive  proof  or  by  probable  and  uncontradicted 
presumption  from  the  circumstances,  then  it  may  be  considered 
either  that  the  case  becomes  one  of  fraud,  or  at  least  that  the 
party  who  knew  the  true  state  of  the  facts,  and  also  knew  the 
other  party's  intention  to  contract  only  with  reference  to  a 
supposed  different  state  of  facts,  is  precluded  from  denying 
that  he  understood  the  contract  in  the  same  sense  as  that  other, 
namely  as  conditional  on  the  existence  of  the  supposed  state 
of  facts. 


Funda- 
mental 
error  pro- 
duced by 
niisrepre- 
sentatioD. 


On  a  similar  principle  (as  we  have  already  mentioned  inci- 
dentally) it  is  certain  that  where  fundamental  error  of  one  party 
is  caused  by  a  fraudulent  misrepresentation,  and  probable  that 
where  it  is  caused  by  an  innocent  misrepresentation  on  the  part 
of  the  other,  that  other  la  estopped  from  denying  the  validity 


(a)  Smith  v.  Hughes,  L.  R.  6  Q.      169. 
B.  597  mjpra,  p.  422.  (c)  Bowman  v.  Rudgt^  L.  R  3  Q. 

(6)   See   Turner  v.  Harvey,  Jac      B.  689. 
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of  the  transaction  if  the  party  who  has  been  misled  thinks  fit 
to  affirm  it. 

Does  it  follow  that  the  contract  is  in  its  inception  not  void, 
but  voidable  at  the  option  of  the  party  misled )  Not  so :  for 
the  fraud  or  negligence  of  the  other  must  not  put  him  in  any 
worse  position  as  regards  third  persons.  These,  if  the  trans- 
action be  simply  voidable,  are  entitled  to  treat  it  as  valid  until 
rescinded,  and  may  acquire  indefeasible  rights  under  it :  if  it  be 
void  they  can  acquire  none,  however  blameless  their  own  part 
in  the  matter  may  be  (a).  'Thus  there  is  a  real  difference  between 
a  contract  voidable  at  the  option  of  one  party  and  a  void  agree- 
ment whose  nullity  the  other  is  estopped  as  against  him  from 
asserting.  In  the  case  of  contracts  to  take  shares  in  companies 
an  anomaly  is  admitted,  as  we  have  seen,  for  reasons  of  special 
necessity,  and  the  contract  is  treated  as  at  most  voidable.  But 
even  here  there  must  be  an  original  animus  contrahendi  to  this 
extent,  that  the  shareholder  was  minded  to  have  shares  in 
some  company.  An  application  for  shares  signed  in  absolute 
ignorance  of  its  true  nature  and  contents,  like  the  bill  in 
Foster  v.  Mackinnon  (a),  could  not  be  the  foundation  of  a 
binding  contract  to  take  shares.  An  allotment  in  answer  to 
such  application  would  be  a  mere  proposal,  and  whether  it 
were  accepted  or  not  would  have  to  be  determined  by  the 
ordinary  rules  of  law  in  that  behalf  (see  Ch.  I.). 

We  may  finally  call  attention  to  a  rule  of  the  law  concerning  Rule  in 
sales  by  sample  which  has  some  analogy  to  the  rules  governing  5?^'^**  *' 
this  last  class  of  void  agreements.     The  rule  in  question  may  as  to  sale 
be  gathered  (as  Mr.  Benjamin  has  pointed  out)  from  Heilhutt  v.  ^^  «»™ple- 
Hickson  (6)  and  is  to  this  effect :  "  If  a  manufacturer  agrees 
to  furnish  goods  according  to  sample,  the  sample  is  to  be  con- 
sidered as  if  free  from  any  secret  defect  of  manufacture  not 
discoverable  on  inspection  and  unknown  to  both  parties." 

Here  we  have  a  common  error  as  to  a  material  fact,  namely  the 
character  of  the  sample  itself  by  which  the  character  of  the 
bulk  is  to  be  tested.  But  it  is  possible  to  put  the  parties  in  the 
same  position  as  if  their  erroneous  assumption  had  been  correct, 


(a)  Poster  v.  Mackinnon,  L.  R.  4  (6)  L.  R.  7  O.  P.  488  ;  Benjamin 

C.  P.  704,  $upra,  p.  402.  on  Sale,  683. 
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and  therefore  their  contract,  instead  of  being  avoided,  is  upheld 
according  to  their  true  intention,  i,e.  as  if  the  sample  had  been 
what  they  both  supposed  it  to  be.  If  they  had  themselves 
discovered  the  mistake  in  time  they  would  have  made  the  same 
contract  with  reference  to  a  proper  sample  in  place  of  the 
defective  one.  The  result  is  thus  the  converse  of  that  which 
occurs  when  the  error  goes  to  the  matter  of  the  whole  agreement, 
as  in  the  cases  we  have  been  considering. 

Bightg  and      It  appears  from  the  authorities  which  have  been  adduced  that 
of  D^tTto  °^®  ^^^  ^^  ^li^ri  party  to  an  apparent  agreement  which  is  void 

a  Toid        by  reason  of  fundamental  error  has  more  than  one  course  open 
agreement  ^  ^^ 

He  may  wait  until  the  other  party  seeks  to  enforce  the 
alleged  agreement  and  then  assert  the  nullity  of  the  trans- 
action by  way  of  defence  (a).  If  he  think  fit  he  may  also  take 
the  opportunity  of  seeking  by  counterclaim  to  have  the  instru- 
ment sued  on  set  aside  (&). 

Or  he  may  right  himself,  if  he  prefers  it,  by  coming  forward 
actively  as  plaintiff.  Where  he  has  actually  paid  money  as  in 
performance  of  a  supposed  valid  agreement,  and  in  ignorance  of 
the  facts  which  exclude  the  reality  of  such  agreement,  he  may 
recover  back  his  money  as  having  been  paid  without  any 
consideration  (the  action  "for  money  received"  of  the  old 
practice)  (c).  He  paid  on  the  supposition  that  he  was  discharging 
an  obligation,  whereas  there  was  in  truth  no  obligation  to  be 
discharged. 

Moreover  he  may  sue  in  the  Chancery  Division,  whether  any- 
thing has  been  done  under  the  supposed  agreement  or  not,  to 
have  the  transaction  declared  void  and  to  be  relieved  from  any 
possible  claims  in  respect  thereof  {d). 

Election         On  the  other  hand,   although  he   is   entitled  to  treat  the 
to  adopt 

(a)    As  to  the  proper  mode  of  348. 
pleading  such  a  defence  under  the  {d)  AH  causes  and    matters  for 
old  practice    at  common  law,  see  {inter  alia)  the  setting  aside  or  can- 
notes  (6)  and  {c\  p.  404  of  the  first  cellation  of  deeds  or  other  written 
edition  of  this  book.  instruments    (which    formerly   be- 

(6)  It  seems  to  be  necessary  for  longed  to  the  exclusive  jurisdiction 

this  purpose  to  obtain  a  transfer  of  of  equity)  are  assigned  to  the  Chan- 

the  action  to  the  Chancery  Division :  oery  Division  by  s.  34  of  the  Su- 

Mostyn  v.  Wett  Mottyn  Coal  and  Iron  preme  Court  of    Judicature   Act» 

Co,  IC.P.  D.  145.  1878. 

(c)  E.g,f  Cox  V.  Preniice,  3  M.  &  S. 
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supposed  agreement  as  void,  and  is  not  as  a  rule  prejudiced  by  originally 
anything  he  may  have  done  in  ignorance  of  the  true  state  of  the  ^^J*^*^" 
facts,  yet  after  that  state  of  facts  has  come  to  his  knowledge  he 
may  nevertheless  elect  to  treat  the  agreement  as  subsisting  :  or 
as  it  would  be  more  correct  to  say,  he  may  carry  into  execution 
by  the  light  of  correct  knowledge  the  former  intention  which 
was  frustrated  by  want  of  the  elements  necessary  to  the  forma- 
tion of  any  valid  agreement.  It  is  not  that  he  confirms  the 
original  transaction  (except  in  a  case  where  there  is  also  misre- 
presentation, see  p.  431),  for  there  is  nothing  to  confirm,  but  he 
enters  into  a  new  one.  And  if  his  true  consent  goes  with  this, 
he  is  of  coarse  bound,  so  far  as  consent  can  bind  him. 

It  might  be  thought  to  follow  that  in  cases  witliin  the  Statute 
of  Frauds  or  any  other  statute  reqiuring  certain  forms  to  be 
observed,  we  must  look  not  to  the  original  void  and  improperly 
so-called  agreement,  but  to  the  subsequent  election  or  confirma- 
tion in  which  the  only  real  agreement  is  to  be  found,  to  see  if 
the  requirements  of  the  statute  have  been  complied  with.  No 
express  authority  has  been  met  with  on  this  jwint.  But  analogy 
is  in  favour  of  a  deliberate  adoption  of  the  form  already  observed 
l)eing  held  sufficient  for  the  purpose  of  the  new  contract  (a). 

Part  3.  Mistake  in  exprehsixg  true  Consent. 

This  occurs  when  persons  desiring  to  express  an  intention  Mistake  in 

which  when  expressed  carries  with  it  legal  consequences  have  f*S^™*? 

by  mistake  used  terms  which  do  not  accurately  represent  their  generally 

real  intention.     As  a  rule  it  can  occur  only  when  the  intention  <>«:"J™  *•* 

''  writing. 

is  expressed  in  writing.  It  is  not  impossible  to  imagine  similar 
difficulties  arising  on  verbal  contracts,  as  for  example  if  the 
discourse  were  carried  on  in  a  language  imperfectly  understood 
by  one  or  both  of  the  speakers.  But  we  are  not  aware  that  any- 
thing of  this  kind  has  been  the  subject  of  judicial  decision  (ft). 
The  general  residt  of  persons  talking  at  cross  purposes  is  that 
there  is  no  real  agreement  at  all.  This  class  of  cases  has  already 
l)een  dealt  with.  "We  are  now  concerned  with  those  where  there 
does  exist  a  real  agreement  between  the  parties,  only  wrongly 

(a)  Stetoart  v.  EddoweSf  L.  R.  9      toUij  2  B,  k  C.  511,  whioh  comes 
C.  P.  811 ;  9upra,  p.  146.  near  the  supposed  case. 

(6)  See  however  PhiUipM  v.  i?i«- 

P  F 


434 


CHAP.   VIII.    MISTAKE. 


expressed.  Such  mistakes  as  we  are  now  alx>ut  to  consider 
were,  even  before  the  Judicature  Acts,  not  wholly  disregarded 
by  courts  of  law ;  but  they  are  fully  and  adequately  dealt  with 
only  by  the  jurisdiction  which  was  formerly  peculiar  to  courts 
of  equity.  We  shall  see  that  this  jurisdiction  is  exercised  with 
much  caution  and  within  carefully  defined  limits. 


On  the  whole  the  cases  of  mistake  in  expressing  intention  fall 
into  three  classes : 

1.  Those  which  are  sufficiently  remedied  by  the  general  rules 
of  construction. 


ClMsifica- 
tion  of 
cases  ac- 
cording 
to  the  re- 
medies ap- 
plicable:        2.  Those  which  are  remedied  by  special  rules  of  construction 

rules  of*  derived  from  the  practice  of  courts  of  equity. 

coDstrac-        3.  Those  which  require  peculiar  remedies  administered  by  the 

2.  Special  Court  in  its  equitable  jurisdiction. 

eqiiitable 

roles  of 

constmo- 

tion. 

8.  Special 

equitable 

remedies. 

erron  fto.  ^  ^^^  nght  without  any  special  remedies  by  the  ordinary  rules 
of  construction  which  belong  equally  to  common  law  and 
(Cjuity.  Such  are  all  trifling  mechanical  mistakes,  clerical, 
verbal,  or  grammatical  errors  (a),  omissions  which  may  })e 
supplied  with  certainty  from  the  context  (ft),  and  even  more 
substantial  errors  when  the  instrument  itself  affords  the  means 
of  correcting  them.  The  Court  is  not  bound  by  the  strict 
meaning  of  words  when  the  context  shows  it  to  be  contrary  to 
the  true  meaning  (c).     It  has  long  been  established  that  "  false 


We  proceed  to  take  the  classes  of  cases  above  mentioned  in 
order. 

1.  General  Rides, 

Certain  simple  and  obvious  forms  of  mistaken  expression  can 


(a)  Cp.  per  Lord  Mansfield  (on  a 
will)  3  Burr.  1635  ;  "  Every  in- 
accuracy of  grammar,  every  im- 
propriety of  tenns,  shall  be  corrected 
by  the  general  meaning,  if  that  be 
clear  and  manifest" 

(&)  For  a  striking  case  of  omis- 
sion snppUed  by  a  court  of  law  in  a 
will  see  Doe  d.  Leach  v.  JUicklem,  6 
East  486,  where  an  alternative 
clause  being  imperfect  the  missing 
alternative  was  supplied  as  obviously 
omitted :  and  as  to  implying  an 
omitted  case  where  there  are  limita- 
tions on  alternative  contingencies, 


Crofton  V.  DavUs,  L.  R.  4  C.  P.  159, 
Savaye  v.  Ttfert,  7  Gh.  856,  868.  In 
several  recent  oases  the  Court  has 
supplied  omitted  words  {BinF»  tr. 
3  Ch.  D.  214)  and  clauses  (DanieTs 
sett.  tr.  1  Ch.  D.  375,  a  limiUtion 
in  favour  of  daughters  as  well 
as  sons  restored,  Greenvood  t. 
Ore^nicood,  5  Ch.  D.  954,  an 
omitted  life  interest  supplied  by  aid 
of  subsequent  context) ;  Redfem  v. 
Bryfiingy  6  Ch.  D.  133. 

{c)  Per  James,  L.  J.  (Tresnirood  v. 
Oretnvoood,  5  Ch.  D.  at  p.  956. 
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or  incongruons  Latui  or  English  seldom  or  never  burtetli  a 
deed :  for  the  rules  are,  Falsa  ortkographia  naii  vitiai  charfam. 
Falsa  gra mniatica  non  v it iat  concessionein, "  "  Mala  grammatica 
non  vitiai  chartam :  neither  false  Latin  nor  false  English  will 
make  a  deed  void  when  the  intent  of  the  parties  doth  plainly 
appear"  (a). 

Where  the  length  of  the  term  is  differently  stated  in  different 
parts  of  a  lease,  the  counterpart  may  be  referred  to  in  order  to 
decide  which  is  right,  the  rule  that  the  habendum  prevails  being 
only  ajyrimafacie  one  (b). 

Similar  in  principle,  but  of  wider  scope,  is  the  nde  that  General 
"  greater  regard  is  to  be  had  to  the  clear  intent  of  the  parties  ^^ii^ovcSr  * 
than  to  any  particular  words  which  they  may  have  used  in  the  pwrticular 
expression  of  their  intent "  (c).     In  a  modem  case  in  the  House  ^^  repng* 
of  Lords  the  rule  was  laid  down  and  acted  upon  that  "  both  nant  ex- 
courts  of  law  and  of  e(iuity  may  correct  an  obvious  mistake  on  ^ 
the  face  of  an  instrument  without  the  slightest  difficulty "  (d). 
Here  a  draft  agreement  for  a  separation  deed  had  by  mistake 
been  copied  so  as  to  contain  a  stipidation  that  the  husband  should 
be  indemnified  against  his  own  debts :  but  it  was  held  that  the 
context  and  the  nature  of  the  transaction  clearly  showed  that 
the  wife's  debts  were  meant,  and  that  in  framing  the  deed  to  be 
executed  under  the  direction  of  the  Court  in  pursuance  of  the 
agreement  the  mistake  must  l)e  corrected  accordingly.     So  the 
Court  may  presume  from  the  mere  inspection  of  a  settlement 
that  w^ords  which,   though  they  make   sense^   give   a    result 
which  is  unreasonable  and  repugnant  to  the  general  intention 
and  to  the  usual  frame  of  such  instruments,  were  inserted  by 
mistake  (a). 

An  agreement  has  even  been  set  aside  chiefly,  if  not 
entirely,  on  the  ground  that  the  unreasonable  character 
of  it  was  enough  to  satisfy  the  Court  that  neither  party 
could  have  understood  its  true  effect:  such  at  least  appears 
to  be  the  meaning  of  Lord  Eldon's  phrase,  "a  surprise  on 


(a)  Shepp.  Tonchst  65,  87  :  cp.  (d)  WiUon  v.  Wilton,  5.  H.  L.  C, 

ib.  369.  40,  66,  per  Lord  St.  Leonards,  anJ 

(6)  BurcMl  V.   Clark  (C.  A.)  2  see  his  note,  V.  &  P.  171. 

C.  P.  D.  88.  (e)  JieDela  Touche'i  settlement,  10 

(c)  Per  Cnr.   (Ex.  Ch.),  Ford  v.  Eq.  699,  603  ;  where  however  the 

Beech,  11  Q.  B.  at  p.  866, 17  L<  J.  mistake  was    also   established  by 

Q.  B.  at  p.  116.  evidence. 

r  F  2 
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both  parties "  (a).  The  agreement  itself  purported  to  bin*l 
the  tenant  of  a  leasehold  renewable  at  arbitrary  (and  in 
fact  always  increasing)  fines  at  intervals  of  seven  years  to 
grant  an  underlease  at  a  fixed  rent  with  a  perpetual  right 
of  renewal.  The  lessor  was  in  his  last  sickness,  and  theic 
was  evidence  that  he  was  not  fit  to  attend  to  business. 
(Jliai^cs  of  fraud  were  made,  as  usual  in  such  cases,  but  not 
sustained  :  the  decision  might  however  have  been  put  on  the 
ground  of  undue  influence,  and  was  so  to  some  extent  by  Lonl 
lledesdale. 

Cieneral  Again,  there  is  legal  as  well  as  equitable  jurisdiction  to  restrain 

trained  by  ^^^^  effect  of  general  words  if  it  sufficiently  appears  by  the  context 
context  that  they  were  not  intended  to  convey  their  apparent  unqualified 
meaning.  It  was  held  in  Browning  v.  WrigM  (h)  that  a  general 
covenant  for  title  might  be  restrained  by  special  covenants  among 
which  it  occurred.  And  the  same  principle  was  again  delil^erately 
asserted  shortly  afterwards  (in  a  case  to  the  particular  facts  of 
which  it  was  however  held  not  to  apply) : — 

**  However  general  the  words  of  a  covenant  may  be  if  staudiu}; 
alone,  yet  if  from  other  covenants  in  the  same  deed  it  is  plainly  and 
irresistibly  to  be  inferred  that  the  party  could  not  have  intended  to 
use  the  words  in  the  general  sense  which  they  import^  the  Court  will 
limit  the  operation  of  the  general  words  "  (c). 

Similarly  the  elTcct  of  gcnend  wonls  of  conveyance  is  confined 
to  property  cjusdem  generis  with  that  which  has  been  specifically 
described  and  conveyed  (d).  AVhen  there  is  a  specific  descri}>- 
tion  of  a  particular  kind  of  property,  followed  by  words  which 
pri nut  facie  would  bo  sufficient  to  include  other  property  of  the 
same  kind,  it  has  been  held  that  those  wonls  do  not  include  the 


(tt)  Willau  V.  WiUan,  15  Ves.  6. 
84  ;  affirmed  in  Dom.  Proc  2  Dow 
275,  278. 

(6)  2  B.  &  P.  13,  26  :  but  it  was 
also  thought  the  hetter  construction 
to  take  the  clause  in  question  as 
l)eing  actually  part  of  a  special 
covenant,  and  so  no  general  cove- 
nant at  all. 


(c)  Hetse  v.  SUvenmm,  3  B  &  P. 
565,  574. 

{d)  Rookt  V.  Lord  KcnsinytoH,  2 
K.  &  J.  753,  771.  The  same  prin- 
ciple applies  to  general  words  in  the 
s^tement  of  a  company's  objects  in 
its  memorandum  of  association. 
A$hhurjf,  Ac.  Co,  v.  Micke,  L.  R.  7 
H.  L.  653,  supra,  p.  92,  &c 
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property  not  specifically  described,  on  the  principle  expreemo 
tuilus  est  exclusio  alterius  (a), 

Before  we  deal  with  the  following  heads  it  will  be  relevant  to 
oliserve  that  the  questions  arising  under  them  are  for  the  most 
part  either  questions  of  evidence,  or  mixed  questions  of  evidence 
and  construction.    This,  demands  some  preliminary  explanation. 

The  end  proposed  is  to  give  effect  to  the  true  intention  of  the 
parties  concerned. 

Intention  has  to  be  inferred  from  words,  or  conduct,  or  both. 

In  making  the«e  inferences  conduct  must  generally  be  inter- 
preted, and  words  may  often  be  interpreted,  l)y  reference  to 
other  relevant  circumstances  of  the  transaction.    -- 


Observa- 
tions on 
rales  of 
evidenoe 
as  oonnect- 
ed  with 
the  follow- 
ing heads. 


And  the  rules  which  guide  a  court  of  justice  in  determining  Evidence 
of  wliat  things  it  may  take  notice  for  the  purpose  of  such  infer-  J^ti^q^ 
onces,  and  in  what  manner  such  things  may  be  brought  to  its 
notice — in  other  words,  what  facts  are  relevant,  and  what  proof 
of  such  facts  is  required — are  rules  of  evidence  (//). 

A  rule  of  construction  is  a  rule  for  determining  the  inference 
to  be  drawn  from  a  fact  of  a  particular  class  when  duly  brought 
imder  the  notice  of  the  Court  according  to  the  rules  of  evidence — 
the  fact,  namel}',  that  persons  have  used  words  or  combinations 
of  words  such  as  come  within  the  general  proposition  affirmed 
by  the  rule.  The  nnme  "  rule  of  construction  "  is  confined  by 
general  usage  to  rules  for  the  interpretation  of  written  documents 
in  matters  on  which,  in  the  absence  of  a  rule  prescribed  by 
authority,  there  might  exist  a  reasonable  doubt.     Rules  of  eon- 


(a)  Denn  v.  Wilford,  8  Dow.  it 
By.  549.  The  case  was  a  curious 
one.  A  fine  had  been  levied  of 
(inter  alia)  twelve  messoagee  and 
twenty  acres  of  land  in  Chelsea. 
The  conusor  had  less  than  twenty 
acres  of  land  in  Chelsea,  but  nine- 
teen messuages.  It  was  decided 
that  although  all  the  messuages 
would  have  passed  under  the  general 
description  of  land  if  no  less  number 
of  messuages  had  been  mentioned, 
yet  the  mention  of  twelve  messuages 
prevented  any  greater  number  from 
passing  under  the  description  of 
land  :    and  that  parol  evidence  was 


admissible  to  show  first  that  there 
were  in  fact  nineteen  messuages,  this 
being  no  more  than  was  necessary  to 
explain  the  nature  and  character 
of  the  property ;  next  (as  a  conse- 
quence of  the  construction  thereupon 
adopted  by  the  Court)  which  twelve 
out  of  the  nineteen  messuages  were 
intended.  And  see  further  the  notes 
to  Roe  V.  TranmarTf  2  Sm.  L.  C.  519, 
522. 

{h)  See  the  arrangement  of  the 
Indian  Evidence  Act,  1872.  Part 
I.  Relevancy  of  Fncts.  Part  II.  On 
Proof. 


438 


CHAP.   VIII.      MISTAKE. 


struction,  therefore,  are  in  practice  closely  connected  with,  and 
their  importance  is  much  affected  by,  rules  of  evidence  (a). 

"We  are  now  concerned  "with  a  general  rule  of  evidence,  and 
the  modifications  effected  in  some  of  its  results  partly  by  special 
rules  of  construction  and  partly  by  direct  exceptions. 

Meaning        The  principle  from  which  the  law  sets  out  is  one  almost  too 
of  the  rule  QJjyious  to  need  stating,  being  that  on  which  we  daily  act  in  all 
evidence,    the  transactions  of  life:  namely  that  men  are  to  be  taken  to 
mean  what  they  say. 

The  next  step  is  of  a  somewhat  more  artificial  character,  but 
equally  founded  in  reason.  It  is  that  men  are  taken  to.  mean 
what  they  have  chosen  to  say  deliberately  and  in  a  permanent 
form  rather  than  what  they  may  have  said  in  hasty  or  less 
considered  discourse.  Hence  the  general  ride  that  evidence  of 
an  oral  agreement  is  not  admissible  to  contradict  the  terms  of  a 
written  document  It  has  been  thus  stated:  '*The  law  pro- 
hibits generally,  if  not  universally,  the  introduction  of  parol 
evidence  to  add  to  a  written  agreement,  whether  respecting  or 
not  respecting  land,  or  to  vary  it "  (b),  "  If  A.  and  K  make  a 
contract  in  writing,  evidence  is  not  admissible  to  show  that  A. 
meant  something  different  from  what  is  stated  in  the  contract 
itself,  and  that  B.  at  the  time  assented  to  it.  If  that  sort  of 
evidence  were  admitted  every  written  document  woidd  be  at  the 
mercy  of  witnesses  that  might  be  called  to  swear  anything  "  (r). 

Rule  of  In  the  absence  of  mistake  or  fraud,  or  a  verbal  agreement 

equity.       having  been  acted  upon  (t?),  the  same  rule  prevails  in  equity, 

and  this  in  actions  for  specific  performance  as  well  as  in  other 

proceedings,  and  whether  the  alleged  variation  is  made  by  a 


(o)  Cp.  Mr.  F.  V.  Hawking'  re- 
marks on  rules  of  construction  in 
the  preface  to  his  Treatise  on  the 
Construction  of  Wills. 

(6)  Martin  v.  Pycroft,  2  B.  M.  G. 
785,  795.  We  have  not  to  consider 
in  this  place  how  far  those  cases 
muHt  be  deemed  reallj  exceptional 
in  which  it  is  allowed  to  be  shown 
that  a  custom  of  the  country,  or  of 
trade,  though  not  expressed,  is  iu 
fact  part  of  the  contract. 


(c)  Per  Pollock,  C.  B.  Nichol  v. 
Oodts,  10  Ex.  191,  194,  2S  L.  J. 
Ex.  314.  See  diao  HoUon  y.  Biwne, 
9  C.  B.  N.  S.  442,  30  L.  J.  C.  P. 
106  ;  HaUiead  v.  Young^  6  E.  &  B. 
312,  25  L.  J.  Q.  B.  290. 

{d)  The  doctrine  of  equity  as  to 
part  performance  rests  on  a  prin- 
ciple analogous  to  estoppel  {MorpktU 
V.  /onef,  1  Swanst.  172,  ISl)  and 
does  not  belong  to  our  present  Bi;b« 
ject. 
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contempoianeous  (a)  or  a  subsequent  {h)  verbal  agreement. 
"Variations  verbally  agreed  upon  •  .  .  are  not  sufficient 
to  prevent  the  execution  of  a  written  agreement,  the  situation 
of  the  parties  in  all  other  respects  remaining  unaltered  "  (c). 

\Vlien  a  question  arises  as  to  the  construction  of  a  written 
instrument  as  it  stamUy  parol  evidence  is  no  more  admissible  in 
equity  than  at  law  to  show  what  was  the  intention  of  the 
parties.  It  is  otherwise,  as  we  shall  presently  see,  where  it  is 
sought  to  rectify  the  instrument.  And  therefore  the  Court  has 
in  the  same  suit  refused  to  look  at  the  same  evidence  for  the 
one  purpose  and  taken  it  into  account  for  the  other  {d). 

It  is  no  real  exception  to  this  rule  that  though  *•  evidence  to  Apparent 
vary  the  terms  of  an  agreement  in  writing  is  not  admissible,"  at  Uw  Mid 
yet  "  evidence  to  show  that  there  is  not  an  agreement  at  all  ia  in  equity, 
admissible,"  as  where  the  operation  of  a  writing  as  an  agivement 
ia  conditional  on  the  approval  of  a  third  person  (e).     "A  written 
contract  not  under  seal  is  not  the  contract  itself,  but  only 
evidence — ^the  record  of  the  contract.     When  the  parties  have 
recorded  their  contract,  the  rule  is  that  they  cannot  alter  or  vary 
it  by  parol  evidence.     They  put  on  paper  what  is  to  bind  them, 
and  so  make  the  written  document  conclusive  evidence  between 
them.     But  it  is  always  open  to  the  parties  to  show  whether  or  not 
the  written  document  is  the  binding  record  of  the  contract "  if). 


(a)  Omerod  v.  Hardinan,  5  Vtsa, 
722,  780.  Lord  St.  Leonards  (V. 
&  P.  163)  MkjB  this  cannot  be 
deemed  a  general  rnle  :  but  see  Uiil 
T.  WUtoth  8  Ch.  SS8  ;  per  Mellish, 
L.  J.  at  p.  899. 

(5)  Price  v.  Dyer,  17  Ves.  356 ; 
Jtobinmm  v.  Page,  3  Bxuu.  114, 121. 
But  a  lubeequent  waiver  by  parol, 
if  complete  and  unconditional,  may 
be  a  good  defence  ;  ib. :  Cfoman  v. 
SalUhwry,  1  Vem.  240.  And  cp. 
6  Ves.  837  a,  note.  Qu.  if  not  also  at 
law,  if  the  contract  be  not  under 
seal :  see  Chitty  on  Contracts,  707 
(8th  ed.) ;  Dart,  V.  &  P.  970.  Mr. 
Dart's  statement  seems  toopositive, 
for  the  case  of  Noble  v.  Ward  (L. 
R.  2  Kz.  185)  does  not  prove  that 
*'  a  verbal  waiver  of  a  written  agree- 
ment is  no  defence  at  law  '*  but  only 
that  a  new  verbal  agreement  in- 
tended to  pupei8e4e  m  ejHsting  con- 


tract, but  b^  reason  of  the  Statute 
of  Frauds  mcapable  of  being  en- 
forced, cannot  operate  as  a  mere 
rescission  of  the  former  contract ;  the 
ground  being  that  there  is  noting 
to  show  any  intention  of  the  parties 
to  rescind  the  first  contract  abso- 
lutely. 

{c)  Price  v.  Dyer,  17  Ves.  at  p. 
364  ;  Cloieei  v.  Higginmmj  1  Yes.  & 
B.  524,  where  it  was  held  (1)  that 
evidence  was  not  admjsdble  to  ex- 
plain, contradict,  or  vary  the  written 
agreement,  but  (2)  that  the  written 
agreement  was  too  ambiguous  to 
be  enforced. 

(d)  Bradford  v.  Somneyj  30  Beav. 
431. 

(e)  Pym  V.  Campbell  6  E.  &  B. 
370,  374,  25  L.  J.  Q.  B.  277. 

(/)  Per  Bnunwell,  B.  Wake  v. 
Harrop,  6  H.  A:  N.  at  p.  775,  80  L, 
J,  Ex,  »t  p.  277.  ^ 
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*'Tho  rules  excluding  parol  evidence  have  no  place  in  any 
inquiry  in  wliich  the  Court  has  not  got  before  it  some  ascer- 
tained paper  beyond  i^uestion  binding  and  of  full  effect "  (n). 

So  in  the  late  case  of  JcrvU  v.  Bemihje  (h)  it  was  held 
that  a  document  purix>rting  to  be  a  written  transfer  of  a  contract 
for  the  jnuchaso  of  lands  '^  was     .     .     not  a  contract  valid  and 
operative  lx;twcon  the  parties  but  omitting  (designedly  or  other- 
wise) some  particular  tenn  which  had  been  verbally  agreed  upon, 
but  was  a  mere  piece  of  machinery     .     .     subsidiary  to  and  for 
the  purposes  of  the  verbal  and  only  real  agreement"     And  since 
the  object  of  the  suit  was  not  to  enforce  the  verbal  agreement, 
nor  "  any  hybrid  agreement  compounded  of  the  written  instru- 
ment and  some  terms  omitted  therefrom,"  but  only  to  prevent 
the  defendant  from   using  the  written  document  in  a  manner 
inconsistent  with  the  real  agreement,  there  was  no  difficulty 
raised  by  the  Statute  of  Frauds,  "which  does  not  make  any 
signed  instrument  a  valid  contract  by  reason  of  the  signature,  if 
it  is  not  such  according  to  the  good  faith  and  real  intention  of 
the  parties."     If   it  appears  that  a  document  signed  by   the 
parties,  and  apparently  being  the  record  of  a  contract,  was  not 
in  fact  intended  to  operate  as  a  contract,  then  "  whether  the 
signature  is  or  is  not  the  result  of  a  mistake  is  immaterial "  (r). 

Beftlex-         We  shall  see  however  that  the  heads  now  to  b^  discussed 
*^^  uitT*  ^  pr®S6ii*  ^wo  classes  of  really  exceptional  cases  recognized  ])y 
equity. 

Artificial  First,  those  in  which  equity  applies  to  instnmients  of  certain 
OTMtTOc-  ^^^  ^^^^  ^^  construction  which  (as  regards  the  actual  temw 
tion: origin  of  the  instruments)  are  highly  artificial,  so  artificial,  indeed, 
assigned  to  ^^^  ^^^  come  to  much  the  same  thing  as  presuming  a  verbal 

agreement  inconsistent  with  and  operating  to  vary  the  written 

agreement. 


(a)  Gtiardhause  v.  Blackburn^  L.  R.  Ex.  241.    In  Uiis  case  there  wma  "  a 

1  P.  A;  D.  109,  115.     And  see  per  real  contract  not  in  writing  and  a 

Page  Wood,    V.-C.    in    Druiff  v.  paper  prepared  in  order  to  comply 

Lord  Parker,  5  £q.  ISl,  137.  with  some  form,  which  was  stated  at 

{b)  8  Ch.  851,  359,  360.  the  time  to  contain  a  merely  nominal 

(f)  Per  Bramwell,  B.    Rogers  v.  price." 


M 


Hadley,  2  H.  &  C.  227, 249,  82  L.  J. 
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The  ground  on  which  these  rules  were  established  (or  at  any 
rate  which  in  modem  times  has  been  relied  on  to  account  for 
them)  was  that  the  manner  in  which  the  parties  had  expressed 
their  intention  did  not  correspond  with  their  true  intention. 
We  must  therefore  consider  the  cases  governed  by  the  rules  in 
question  to  have  been  originally  cases  of  relief  against  mistaken 
expression.     But  siaco  the  doctrine  of  ec^uity  has  been  fixed  and 
uniform  they  have  practically  ceased  to  have  any  such  nature. 
For  persons  who  make  contracts  are  presumed  to  know  the  law 
of  the  land,  including  the  law  administered  by  courts  of  equity ; 
and  therefore  they  must  be  presumed  to  know  that  if  the  nature 
of  the  contract  and  the  terms  used  in-  framing  it  fall  within 
the  scope  of  these  pecidiar  rules  which  have  now  become  fixetl 
rules  of  construction,  the  contract  will  be  interpreted  accord- 
ingly.    And  in  fact  they  generally  do  know  this,  and  use  the 
accustomed  expressions  for  the  very  reason  that  they  have  ac- 
quired a  definite  artificial  meaning  in  courts  of  equity.     It  seems 
proper,  on  account  of  the  origin  of  these  equitable  rules,  to  say 
something  of  them  in  this  place,  though  not  to  go  into  details 
belonging  to  the  fuller  treatment  of  the  special  dex^artments 
affected  by  them. 

In  the  other  class  of  exceptional  cases,  which  form  the  last  limited 
division  of  the  subject,  courts  of  equity  have  admitted  oral  ^^J^°"^ 
evidence,  for  certain  purposes  and  under  certain  limitations,  to  evidence 
show  that  by  reason  of  a  mistake  the  terms  of  a  written  instru-  J^J^^ 
ment  fail  to  express  the  real  intention  of  the  parties,  and  that  contract 
the  real  agreement  is  difierent  from  the  written  agreement.    It 
will  be  obvious  from  the  foregoing  remarks  that    this    class 
originally  included  the  last. 

We  proceed  to  consider  the  topics  thus  indicated. 

2.  Peculiar  rides  of  Congt ruction  in  Equity, 

llie  material  exceptions  to  the  rule  that  contracts  are  con- 
strued alike  at  common  law  and  in  equity  are — 

A.  Eestricted  construction  of  general  words,  and  cspocially 

of  releases. 

B.  Stipulations  as  to  time, 
c.  Penalties. 
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Restricted 
construc- 
tion of 
general 
words 
carried 
farther 
than  by 
common 
law :  espe- 
dally  in 
rdeasei. 


A.  Restriction  qf  General  Words, 

We  have  seen  that  courts  of  law  as  well  as  courts  of  equity 
have  assumed  a  power  to  put  a  restricted  construction  on  general 
words  when  it  appears  on  the  face  of  the  instrument  that  it 
cannot  have  been  the  real  intention  of  the  parties  that  they 
should  be  taken  in  their  apparent  general  sense. 

But  courts  of  equity  will  do  the  like  if  the  same  conviction 
can  be  arrived  at  by  evidence  external  to  the  instrument.  Thus 
general  words  of  conveyance  (a)  and  an  unqualified  covenant  for 
title  (6),  though  not  accompanied  as  in  Broicning  \.  Wright  (c) 
by  other  qualified  covenants,  have  been  restrained  on  proof  that 
they  were  not  meant  to  extend  to  the  whole  of  their  natural 
import 

This  jurisdiction  is  exercised  chiefly  in  dealing  with  releases. 
Here  the  principle  is  well  established  that  "  the  general  words 
in  a  release  are  limited  always  to  that  thing  or  those  things 
which  were  specially  in  the  contemplation  of  the  parties  at 
the  time  when  the  release  was  given  "  {d).  This  includes  the 
proposition  that  in  equity  *'a  release  shall  not  be  construed 
as  applying  to  something  of  which  the  party  executing  it  was 
ignorant*'  (e).  There  is  at  least  much  reason  to  think  that  it 
matters  not  whether  such  ignorance  was  caused  by  a  mistake  of 
fact  or  of  law  (/). 

In  particular  a  release  executed  on  the  footing  of  accounts 
rendered  by  the  other  party,  and  assuming  that  they  are  correctly 
rendered,  may  be  set  aside  if  those  accounts  are  discovered  to 
contain  serious  errors.  It  would  be  otherwise  however  if  the 
party  had  examined  the  accounts  himself  and  acted  on  his  own 
judgment  of  their  correctness.     An  important  application  of  this 


(a)  Thomas  v.  Davis,  1  Dick.  801. 

{b)  CMcot  V.  HiU,  1  Cha.  Ca.  15» 
sed  qa.  for  the  case  looks  very  like 
admitting  oontemporaneoui  conver- 
sation to  vary  the  effect  of  a  solemn 
instrument,  and  that  without  any 
mistake  or  fraud  being  made  out, 
whic^  is  quite  contraty  to  the 
modem  rule. 

(c)  2  B.  &  P.  18.  Supra,  p.  486. 

(d)  Per  Lord  Westbury,  L,  di  S, 
W,  Ry,  Co,  V.  Blaehnwrt^  L.  R.  4 
H.  L.  Kt  p.  628  ;  cp.  Lindo  v.  Lindo, 
I  Be»v,  496, 606 ;  Farewell  v.  (7oA'cr, 


cited  2  Mer.  858  ;  Bav.  Conv.  5.  pt 
2.  622-4. 

(e)  PerWilde,  B.  LyaUv. Edwards, 
6  H.  &  N.  887,  848, 80  L.  J.  Ex.  198, 
197.  This  was  a  case  of  equitable 
jurisdiction  under  the  C.  L.  P.  Act, 
1854  :  but  before  that  Act  courts  of 
law  would  not  allow  a  release  to  be 
set  up  if  clearly  satisfied  that  a  court 
of  equity  would  set  it  aside  :  Phillips 
V.  Olagett,  11  M.  A  W.  84. 

(/)  See  the  cases  considered  i^^ 
pp.  896-7  ftboye. 
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doctrine  is  in  the  settlement  of  partneiship  affairs  between  the 
representatives  of  a  deceased  partner  (especially  when  they  are 
continuing  partners)  and  the  i)crsons  beneficially  interested  in 
his  estate  (a). 

A  releasor,  however,  cannot  obtain  relief  if  ho  has  in  the 
meanwhile  acted  on  the  arrangement  as  it  stands  in  such  a 
way  that  the  parties  cannot  be  restored  to  their  former 
position  (&). 

B.  Stipidatimis  as  to  Time.  StipnlA- 

It  is  a  familiar  principle  that  in  all  cases  where  it  is  sought  x^me, 
to  enforce  contracts  consisting  of  reciprocal  promises,  and  "  where 
the  plaintiff  himself  is  to  do  an  act  to  entitle  himself  to  the 
action,  he  must  either  show  the  act  done,  or  if  it  be  not  done, 
at  least  that  he  has  performed  everything  that  was  in  his  power 
to  do  "  (c). 

Accordingly,  when  by  the  terms  of  a  contract  one  party  is 
to  do  something  at  or  before  a  specified  time,  and  when  he  fails 
to  do  such  thing  within  such  time,  he  could  not  afterwards 
claim  the  performance  of  the  contract  if  the  stipulation  as  to 
time  were  construed  according  to  its  literal  terms.  Wow  "  at 
law  time  is  always  of  the  essence  of  the  contract.  When  any 
time  is  fixed  for  the  completion  of  it,  the  contract  must  be 
completed  on  the  day  specified,  or  an  action  will  lie  for  the 
breach  of  it.  This  is  not  the  doctrine  of  a  court  of  equity  ;  and 
although  the  dictum  of  I/)rd  Thurlow  that  time  could  not  be 
made  of  the  essence  of  a  contract  in  equity  {d)  has  long  been  ex- 
ploded, yet  time  is  held  to  be  of  the  essence  of  the  contract  in 
equity,  only  in  cases  of  direct  stipulation  or  of  necessary  im* 
plication  "  (e). 

A  court  of  equity  looks  at  the  whole  scope  of  the  transaction 
to  see  whether  the  parties  really  meant  the  time  named  to  ba  of 
the  essence  of  the  contract  And  if  it  appears  that,  though  they 
named  a  specific  day  for  the  act  to  be  done,  that  which  they 


(a)  MtOar  v.  Craig,  6  Bear.  433  ;  (c)  Notes  to    Pedera  t.   Opie,  2 

Lindley,  2.  981,  and  as  to  aoooimts  Wms.  Saund.  743. 

itated,  i6.  1026.  (cQ  8eU>n  v.  Slade,  7  Yes.  265, 

{h)  SkUheek  y.  Hilton^  2  Eq.  587,  275  ;  and  notes  thereon  in  2  Wh.  ft 

but  ^tt.  whether  the  principle  was  T.  L.  C. 

rightiy  applied   in   the  |Mffticqlar  (e)  Parkin  v^  TJ^arold,  16  3eav, 

caae.  59, 65,         ' 
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really  contemplated  was  only  that  it  sliould  be  done  within  a 
reasonable  time ;  then  this  view  will  be  acted  upon,  and  a 
party  who  according  to  the  letter  of  the  contract  is  in  default 
and  incompetent  to  enforce  it  will  yet  be  allowed  to  enforce  it 
in  accordance  with  what  the  Court  considers  its  true  meaning. 

This  is  especially  the  case  with  regard  to  contracts  between 
vendors  and  purchasers  of  land. 

''  Courts  of  Equity  have  enforced  contracts  specifically,  where  no 
action  for  damages  could  be  maintained ;  for  at  law  the  party 
jtlaintiff  must  have  strictly  performed  hi)^  part,  and  the  incoDTenience 
of  insisting  upon  that  in  all  cases  was  sufficient  to  require  the 
interference  of  courts  of  equity.  They  dispense  with  that  which 
would  make  compliance  with  what  the  law  requires  oppressive,  ami 
in  various  cases  of  such  contracts  they  are  in  the  constant  habit  of 
relieving  tlie  man  who  has  acted  fairly,  though  negligently.  Thus  in 
the  case  of  an  estate  sold  by  auction,  there  is  a  condition  to  forfeit 
the  deposit  if  the  purchase  be  not  completed  within  a  certain  time  ; 
yet  the  Court  is  in  the  constant  habit  of  relieving  against  the  hipse 
of  time  :  and  so  in  the  case  of  mortgages,  and  in  many  instances, 
relief  is  given  against  mere  lapse  of  time  where  lapse  of  time  is  not 
essential  to  the  substance  of  the  contract." 

So  said  Lord  Kedesdalo  in  a  judgment  which  lias  taken  a 
classical  rank  on  this  subject  (a). 

As  to  It  was  once  even  supposed  that  parties  could  not  make  time 

"?*^*"?^,    of  the  essence  of  the  contract  by  express  ajnreement :  but  it  is 
time  of  the  ,    ,    ,  ,  ,  .        ,    .  , 

essence  of   now  perfectly  settled  that  they  can,  the  question  being  always 

the  con-  ^yh^^  ^y^g  ^j^^ir  tnie  intention  (^),  or  rather  "what  must  be 
judicially  assumed  to  have  been  their  intention  "  (c).  "  If  the 
parties  choose  even  arbitrarily,  provided  both  of  them  intend  to 
do  so,  to  stipulate  for  a  particular  thing  to  be  done  at  a  particular 
time,"  such  a  stipulation  is  effectual  in  equity  as  well  as  at  law. 
A  court  of  equity  will  not  interfere  to  make  a  new  contract 
which  the  parties  have  not  made  (d).    And  although  time  is 


(a)  Lennon  v.  Napper,  2  Sch.  &  supra. 
L.  684,  cited  by  Knight  Bruce,  L.  (c)  Grove,  J.  in  Patrick  v.  Milner^ 

J.  RoherU  v.  Berry,  8  D.  M.  Ci.  at  2  C.  P.  D.  342,  348. 
p.  289,  and  again  adopted  by  the  L,  [d)  Per  Aldewon,  R   IlipwtH  v. 

J  J.  in  Tilley  v.  Thwnaa,  3  C^h.  (31.  Knight,  1  Y.  &  C.  (Ex.)  415.     And 

{h)  &ton  V.  Slade,   7  Ves.   265,  pee  the  observations  of  Kindersley 

275,  and  notes  to  that  case  in  2  Wh.  V.-C*.  to  the  same  effect  in  Oalxttn 

&  1 .    L.  C.  ;    Parlin   v.    Thoi-ofd,  v.  Pike,  34  U  J.  Ch.  620. 
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not  originally  of  the  essence  of  the  contract,  yet  subsequent 
"  express  notice  will  make  time  of  the  essence  of  the  contract, 
where  a  reasonable  time  is  specified  "  (a) :  as  on  the  other  hand 
conduct  of  the  party  entitled  to  insist  on  time  as  of  the  essence 
of  the  contract,  such  as  continuing  the  negotiations  without  an 
express  reservation  after  the  time  lias  past,  may  operate  as  an 
im])lied  waiver  of  his  right  (b).  The  principles  of  Etjuity 
jurisprudence  on  this  head  are  well  emlxKlied  by  the  language 
of  the  Indian  Contract  Act,  s.  55  : 

When  a  party  to  a  contract  promises  to  do  a  certain  thlug  at  or  ludiaa 
before  a  specified  time,  or  certain  things  at  or  before  specified  times,  ^^^  there- 
and  fails  to  do  any  such  thing  at  or  before  the  specified  time,  the  on. 
couti'act,  or  so  much  of  it  as  has  not  been  performed,  becomes 
voidable,  at  the  option  of  the  promisee,  if  the  iuteutiou  of  the 
parties  was  that  time  should  be  of  the  essence  of  the  contract. 

[The  Court  may  infer  from  the  nature  of  a  contract,  even  though 
no  time  be  specified  for  its  completion,  that  time  was  intended  to  be 
of  its  essence  to  this  extent,  that  the  contracting  party  is  bound  to 
use  the  utmost  diligence  to  perform  his  part  of  the  contract]  (r). 

If  it  was  not  the  intention  of  the  parties  that  time  should  be  of 
the  essence  of  the  cputmct,  the  contract  does  not  become  voidable 
by  the  failure  to  do  such  thing  at  or  before  the  specified  time  ;  but 
the  promisee  is  entitled  to  compensation  from  the  promisor  for  any 
loss  occasioned  to  him  by  such  failure. 

If  in  case  of  a  contract,  voidable  on  account  of  the  promisor's 
failure  to  perform  his  promise  at  the  time  agreed,  the  promisee  acceptc 
performance  of  such  promise  at  any  time  other  than  that  agreed,  the 
promisee  cannot  claim  compensation  for  any  loss  occasioned  by  the 
non-performance  of  the  ])romise  at  the  time  agreed,  unless,  at  the  time 
of  such  acceptance,  he  gives  notice  to  the  i>romisee  [sic  in  the  Act, 
an  obvious  misprint  for  pivmisar]  of  his  intention  to  do  so  (d). 

C.  Relief  againd  Penalties, 

In  like  manner  penal  provisions  inserted  in  instnimcnts  to  ^li«f 
secure  the  payment  of  money  or  the  performance  of  contracts  nen»itie», 

will  not  be  literally  enforced,  if  the  substantial  performance  of  especially 

as  to  mort- 

('/)  Parlin  v.  Thorold,  16  Beav.  mines).  g*?®*- 

at  p.  75  ;  Dart,  V.  k  P.  418-20  ;  (d)  *'  It  constantly  happens  that 

and  see  WUiiamt  v.  GienUm,  1  Ch.  an  objection  is  waived  by  the  con- 

200,  210.  duct  of  the  parties,'*  per  James,  L. 

(b)  Wdh  V.  IlugluSf  10  £q.  281  :  J.  Upperton  v.  NickoUon,  6  Ch.  at 
and  see  next  note  but  one.  p.  443.    And  see  Dart,  V.  &  P. 

(c)  Mad>ryde  v.  Weekes,  22  Beav.  424. 
533  (contract  for  a  lease  of  working 
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that  which  was  really  contemplated  can  be  otherwise  secured  (a). 
The  most  important  application  of  this  principle  is  in  the  juris- 
diction of  equity  concerning  mortgages.  A  court  of  equity 
treats  the  contract  as  being  in  substance  a  security  for  the  repay- 
ment of  money  advanced,  and  that  portion  of  it  which  gives  the 
estate  to  the  mortgagee  as  mere  form,  "and  accordingly,  in 
direct  violation  of  the  [form  of  the]  contract^''  it  compels  the 
mortgagee  to  reconvey  on  being  repaid  his  principal,  interest, 
and  costs  (5).  Here  again  the  original  ground  on  which  equity 
interfered  was  to  carry  out  the  true  intention  of  the  parties. 
But  it  cannot  be  said  here,  as  in  the  case  of  other  stipulations 
as  to  time,  that  everything  depends  on  the  intention.  For  the 
general  rule  "  once  a  mortgage,  and  always  a  mortgage  "  cannot 
be  superseded  by  any  express  agreement  so  as  to  make  a  mortgage 
absolutely  irredeemable  (c).  However  limited  restrictions  on  the 
mutual  remedies  of  the  mortgagor  and  mortgagee,  as  by  making 
the  mortgage  for  a  term  certain,  are  allowed  and  are  not  uncommon 
in  practice.  Also  there  may  be  such  a  thing  as  an  absolute  sale 
with  an  option  of  repurchase  on  certain  conditions ;  and  if  such 
is  really  the  nature  of  the  transaction,  equity  will  give  no  relief 
against  the  necessity  of  observing  those  conditions  (d). 

*'  That  this  Court  will  treat  a  transaction  as  a  mortgage,  although 
it  was  made  so  as  to  bear  the  appearance  of  an  absolute  sale,  if 
it  appears  that  the  parties  intended  it  to  be  a  mortgage,  is  no 
doubt  true"  (e).  Indeed,  a  court  of  law  as  well  as  a  court  of 
equity  will  look  into  the  true  character  of  a  transaction  purporting 
to  be  an  absolute  sale,  and  see  whether  a  mortgage  or  an  absolut-e 
sale  was  intended  (/).  "But  it  is  equally  clear,  that  if  the 
parties  intended  an  absolute  sale,  a  contemporaneous  agreement 
for  a  repurchase,  not  acted  upon,  will  not  of  itself  entitle  the 
vendor  to  redeem  "  (g). 


(a)  In  addition  to  the  autborities  (d)  Davis  v.  TJtomaB^  1  Rubb.  k 

cited  below  see  the  later  case  of  M.  506. 

Ex  parte  IluUt,  8  Ch.  1022.  (e)  See  Ihuglat  v.  CvlttrweU^  31 

(f )  Per  Romilly,  M.  R.  Parldn  L.  J.  Ch.  643. 

V.  TkoToldt  16  Beav.  69,  68  ;  and  (/)    Gardner  v.  Catenove^  1   H. 

see  Lord  Redesdale's  judgment  in  &  N.  428,  436,  438,  26  L.  J.  Ex. 

Lennon  v.  Napper,  9upra,  17,  19,  20. 

(r)  Howard  v.  HarrU^  1   Vern.  {g)   Per    Lord    Cottenham,    C. 

190 ;  Cowdry  v.  Day,  1  Giff.  816,  Williams  v.   Otcwi,  6  M.  &    Cr. 

see  reporter's  note  at  p.  828  ;  1  CK  80S,  806. 
Ca.  141. 
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The  manner  in  which  equity  deals  with  mortgage  transactions  G«neral 
is  but  one  consequence  of  a  more  general  proposition,  which  is 
this :  that 

"  Where  there  is  a  debt  actaally  due,  and  in  respect  of  that  debt 
a  security  is  given,  be  it  by  way  of  mortgage  or  be  it  by  way  of 
stipulation  that  in  case  of  its  not  being  paid  at  the  time  appointed 
a  larger  sum  shall  become  payable,  and  be  paid,  in  either  of  those 
cases  Equity  regards  the  security  that  has  been  given  as  a  mere 
pledge  for  the  debt,  and  it  will  not  allow  either  a  forfeiture  of  the 
property  pledged,  or  any  augmentation  of  the  debt  as  a  penal 
provision,  on  the  ground  that  Equity  regards  the  contemplated 
forfeiture  which  might  take  place  at  law  with  reference  to  the  estate 
as  in  the  nature  of  a  penal  provision,  against  which  Equity  will 
relieve  when  the  object  in  view,  namely,  the  securing  of  the  debt, 
is  attained,  and  regarding  also  the  stipulation  for  the  payment  of  a 
larger  sum  of  money,  if  the  sum  be  not  paid  at  the  time  it  is  due,  as 
a  penalty  and  a  forfeiture  against  which  Equity  will  relieve  "  (a). 

This  applies  not  only  to  securities  for  the  payment  of  money 
but  to  all  cases  ^^  where  a  penalty  is  inserted  merely  to  secure 
the  enjoyment  of  a  collateral  object "  (h).  In  all  such  cases  the 
penal  sum  was  originally  recoverable  in  full  in  a  court  of  law, 
but  actions  brought  to  recover  penalties  stipulated  for  by  bonds 
or  other  agreements  have  for  a  long  time  been  governed  by 
statutes  (c).  And  a  mortgagee  suing  at  law  in  ejectment,  or  on 
a  bond  given  as  coUateral  security  (fT),  may  be  compelled  by  rule 
of  Court  to  reconvey  on  payment  of  principal,  interest,  and 
costs  (e). 

It  would  lead  us  too  far  beyond  our  present  object  to  discuss 
the  cases  in  which  the  question,  often  a  very  nice  one,  has  arisen, 
whether  a  sum  agreed  to  be  paid  upon  a  breach  of  contract  is  a 
penalty  or  liquidated  damages.  It  may  be  noted  however  in 
passing  that  ''the  words  liqtddated  damagcB  or penaliy  are  not 
conclusive  as  to  the  character  of  the  sum  stipulated  to  be 


(a)    Per    Lord    Hatberley,    C*  mentB :  8  &  9  Wm.  8,  c.  11,  b.  8. 

Tkompwon  v.  Hudson,  L.  R.  4  H.  L.  The  statutes  are  collected  and  re* 

1, 15,  viewed  in  the  late  case  of  Preston  v. 

(6)  Per  Lord  Tbarlow,  Slotnan  v.  Danto,  L.  B.  8  Ex.  19. 
Walter,  2  Wh.  &  T.  L.  O.  1094.  ((/)  This  is  now  very  infrequent 

(c)  As  to  common  money  bonds  :  in  practice. 
i  9l  5  Anne,  a  16,  &  13  ;  C.  L.  P.  {e)  7  Geo.  2,  a  20 ;  C.  L.  P.  Act 

Act  1860  (23  k  24  Vict,  c  126),  s.  1852  (15  &  16  Vict.  c.  76)  s.  219. 
25.    As  to  other  bonds  and  agree- 


448 


CHAP.    VIII.     MISTAKE. 


l)aid,"  which  must  be  detenu  ined  from  the  matter  of  the  agree- 
ment (a). 


Defence 

against 

specific 

]>erfonn- 

ance. 


Town- 
Khend  v. 
Stan- 
groom* 


3.  Peculiar  Defences  ami  Remedies  derived  frofn  Riuiiy, 

A.  Defence  against  SjHicijic  Performance, 

When  by  reason  of  a  mistake  (eg.  omitting  some  terms  which 
were  part  of  the  intended  agreement)  a  contract  in  writing  fails 
to  express  the  real  meaning  of  the  parties,  the  party  interested 
in  having  the  real  and  original  ngreement  adhered  to  (e.g.  the 
one  for  whose  benefit  the  omitted  term  was)  is  in  the  following 
position. 

If  the  other  party  sues  him  in  equity  for  the  specific  per- 
formance of  the  contract  as  expressed  in  writing,  it  will  be  a 
good  defence  if  he  can  show  that  the  written  contract  does  not 
represent  the  real  agreement :  and  this  whether  the  contract  is 
of  a  kind  required  by  law  to  be  in  writing  or  not.  Thus  speciiie 
IMjrfonnjince  has  been  refused  where  a  clause  had  been  introduced 
by  inadvertence  into  the  contract  (b).  It  is  sometimes  said  with 
reference  to  cases  of  this  class  that  the  remedy  of  specific  jx^r- 
fonnance  is  discretionary.  But  this  means  a  judicial  and  i^egular, 
not  an  arbitrary  discretion.  The  Court  "  must  be  satisfied  that 
the  agreement  would  not  have  been  entered  into  if  its  tnie  effect 
had  been  imderstood  "  (b). 

On  the  other  hand  a  party  cannot,  at  all  events  where  the 
contract  is  required  by  law  to  be  in  writing,  come  forwanl  as 
plaintiff  to  claim  the  performance  of  the  real  agreement  which 
is  not  completely  expressed  by  the  written  contract.  Thus  in 
the  case  of  Town^tend  v.  Stangroom  (r)  (referred  to  by  Lortl 
Hatherley  when  V.-C.  as  perhaps  the  best  illustration  of  the 
principle)  (d)  there  were  cross  suits  (e),  one  for  the  specific 
performance  of  a  written  agreement  as  varied  by  an  oral  agree- 


(a)  Per  Bramwell,  B.  BetU  v. 
Burch,  4  H.  &  N.  606,  611,  28  L,  J. 
Ex.  267,  271 ;  Leake  on  Contracts, 
573,  678.  The  Utest  caaee  on  this 
subject  in  Common  Law  and  Equity 
respectively  are— Z«a  ▼.  Whitaher^ 
L.  R.  8  C.  P.  78,  Magee  v.  Latdl, 
9  C.  P.  107  ;  Ex  parte  ITAUeyrac, 
15  Eq.  36,  Ex  parte  Capper,  4  Ch. 
D.  724.      In  the  Indian  Contract 


Act  the  knot  is  cat  by  abolishing 
the  distinction  altogether :  see  s.  74. 

(6)  WaUon  t.  MartUn^  4  D.  M. 
G.  230,  240. 

(e)  6  Ves.  328. 

{d)  Wood  T.  Scarth,  2  K  &  J.  33, 
42. 

(e)  Under  the  Judicature  Acts 
there  would  be  an  action  and 
oottnter-daim* 


asss: 


%a 


fwm 
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ment,  the  other  for  specific  performance  of  the  written  agreement 
without  variation :  and  the  fact-  of  the  parol  variations  from  the 
written  agreement  being  established,  both  suits  were  dismissed. 
And  the  result  of  a  plaintiff  attempting  to  enforce  an  agreement 
with  alleged  parol  variations,  if  the  defendant  disproves  the 
variations  and  chooses  to  abide  by  the  written  agreement,  may 
be  a  decree  for  the  specific  performance  of  the  agreement  as  it 
stands  at  the  plaintiff's  cost  (a). 

But  it  is  open  to  a  plaintiff  to  admit  a  parol  addition  or 
variation  made  for  the  defendant's  benefit,  and  so  enforce  specific 
performance  which  the  defendant  might  have  successfully  resisted 
if  it  had  been  sought  to  enforce  the  written  agreement  simply. 
This  was  settled  in  Maiiin  v.  Pycroft  (b) :  "  The  decision  of 
the  Court  of  Appeal  proceeded  on  the  ground  that  an  agreement 
by  parol  to  pay  2001.  as  a  premium  for .  .  a  lease  [for  which  there 
was  a  complete  agreement  in  writing  not  mentioning  the  pre- 
mium] was  no  ground  for  refusing  specific  performance  of  the 
written  agreement  for  the  lease,  where  the  plaintiff  submitted 
by  his  bill  to  pay  the  200L  That  case  introduced  no  new 
principle  as  to  the  admissibility  of  parol  evidence  "  (c). 

It  is  to  be  observed  (though  the  observation  is  now  feuniliar)  ReUtion 
that  these  doctrines  are  in  principle  independent  of  the  Statute  of  doctrine 
Frauds  (d).  What  the  fourth  section  of  the  Statute  of  Frauds  says  to  Statute 
is  that  in  respect  of  the  matters  comprised  in  it  no  agreement  not 
in  writing  and  duly  signed  shall  be  sued  upon.    This  in  no  way 
prevents  either  party  from  showing  that  the  writing  on  which 


(a)  See  ffiggimon  y.  CZorei,  15 
Ves.  516,  525  ;  and  such,  it  is  sub- 
mitted, is  the  Teal  effect  of  Fife  ▼. 
Clajfton,  13  Ves.  546,  s.  c  more  fully 
given  1  C.  P.  Cooper  (temp.  Cotten- 
ham)  851  :  the  different  statement 
in  Dart,  V.  &  P.  1116,  appears  on 
examination  to  be  hardly  borne  out 
by  either  report,  and  is  at  all  events 
not  consistent  ivith  TowMkend  v. 
Stangroom,  or  with  the  general  doc- 
trine of  the  Court-.  In  this  case 
Lord  Eldon  laid  hold  on  the  plain- 
tiff's attempt  to  set  up  a  variation, 
combined  with  an  offer  in  general 
terms  to  perform  the  agreement,  as 
amounting  to  an  offer  to  perform 
whatever  the  Court  miffht  conaider 
the  real  agreement,  peniapB  even  if 


established  by  evidenoewhich  would 
otherwise  have  been  admissible  only 
by  way  of  defence.  But  after  a 
plaintiff  has  failed  to  support  his 
own  construction  of  an  agreement 
which  the  Court  thinlu  ambiguous, 
he  cannot  take  advantage  of  such 
an  offer  contained  in  his  own  plead- 
ings "  to  take  up  the  other  construe- 
tion  which  the  defendant  was  at  one 
time  willing  to  have  performed : " 
Clowet  V.  Siffginaon,  1  Ves.  &  B. 
524,  585. 
{b)  2  D.  M.  G.  785. 

(c)  Per  Stuart,  V.-C.  Price  v.  Xfy, 
4  Giff.  at  p.  253. 

[d)  See   per  Lord  Eedesdale,  in 
CHnan  v.  Cooke,  1  Sch.  &  L.  83-39. 

G  Q 
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the  other  insists  does  not  represent  the  real  agreement ;  it  is 
only  when  the  real  agreement  cannot  be  positively  established  by 
a  writing  which  satisfies  the  requirements  of  the  statute  that  the 
statute  interferes.  Then  there  is  nothing  which  can  be  enforced 
at  all.  The  writiiig  cannot,  because  it  is  not  the  real  agreement; 
nor  yet  the  real  agreement,  because  it  is  not  in  writing. 

A  good  instance  of  this  state  of  things  is  Price  v.  Ley  (a).  The 
suit  was  brought  mainly  to  set  aside  the  written  agreement, 
and  so  far  succeeded.  It  appears  not  to  have  been  seriously 
attempted  to  insist  upon  the  real  agreement  which  had  not  been 
put  into  writing.  ' 

B.  Rectifteation  of  IiistnivienU. 

When  the  parties  to  an  agreement  have  determined  to  embody 
their  common  intention  in  the  appropriate  and  conclusive  form, 
and  the  instrument  meant  to  effect  this  purpose  is  by  mistake  so 
framed  as  not  to  express  the  real  intention  which  it  ought  to 
have  expressed,  it  is  possible  in  many  cases  to  correct  the  mistake 
by  means  of  a  jurisdiction  formerly  peculiar  to  courts  of  equity, 
and  stiU  reserved,  as  a  matter  of  procedure,  to  the  Chancery 
Division. 

Courts  of  equity  "  assume  a  jurisdiction  to  reform  instniments 
which,  either  by  the  fraud  or  mistake  of  the  drawer,  admit  of  a 
construction  inconsistent  with  the  true  agreement  of  the  parties. 
And  of  necessity,  in  the  exercise  of  this  jurisdiction,  a  court  of 
equity  receives  evidence  of  the  true  agreement  in  contradiction 
of  the  written  instrument"  Relief  vrill  not  be  refused  though 
the  party  seeking  relief  himself  drew  the  instrument;  for** every 
party  who  comes  to  be  relieved  against  an  agreement  which  he 
has  signed,  by  whomsoever  drawn,  comes  to  be  relieved  against 
his  own  mistake  *'  {!)).  The  jurisdiction  is  a  substantive  and 
independent  one,  so  that  it  does  not  matter  whether  the  party 
seeking  relief  would  or  would  not  be  able  to  get  the  benefit  of 
the  true  intention  of  the  contract  by  any  other  form  of  remedy  (e). 
It  would  be  neither  practicable  nor  desirable  to  discuss  minutely 
the  very  numerous  cases  in  which  this  jurisdiction  has  been 
exemplified.     The  most  important  thing  to  be  known  about  a 

(a)  i  Giff.  235,  afi^nned  on  appeal,      210,  21 9 . 
32  L.  J.  Ch.  634.  (c)  Druiffv,  Lord  Parker,  6  Eq. 

(6)  BaU  V.  Storie,  1  Sim.  &  St.      131. 
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discretionary  power  of  this  kind  is  whether  there  is  any  settled 
rule  by  which  its  exercise  is  limited.  In  this  case  there  are 
ample  authorities  to  show  that  there  is  such  a  rule,  and  they 
expound  it  so  fully,  that  there  is  very  little  left  to  be  added  by 
way  of  comment. 

The  manner  in  which  the  Court  proceeds  is  put  in  a  very  clear  Principles 
light  by  the  opening  of  Lord  Eomilly's  judgment  in  Uie  case  of  ^^JJg*Qf 
Murray  v.  Parker  (a)  : —  equity  will 

,        rectify  in- 
'^  In  matters  of  mistake,  the  Court  undoubtedly  has  jurisdiction,  Btnunentp. 

and  though  this  jurisdiction  is  to  be  exercised  with  great  caution  and 

care,  still  it  is  to  be  exercised  in  all  cases  where  a  deed,  as  executed, 

is  not  according  to  the  real  agreement  between  the  parties.     In  all 

cases  the  real  agreement  must  be  established  by  evidence,  whether 

parol  or  written ;  if  there  be  a  previous  agreement  in  writing  which 

is  unambiguous,  the  deed  will  be  reformed  accordingly ;  if  ambiguous 

parol  evidence  may  be  used  to  explain  it,  iu  the  same  manner  as  in 

other  cases  where  parol  evidence  is  admitted  to  explain  ambiguities 

in  a  written  instrument." 

In  the  case  of  ''  a  previous  agreement  in  writing  which  is  Previous 
unambiguous"  the  Court  cannot  admit  parol  evidence  to  rectify  I^^^J^ 
the  final  instrument  executed  in  accordance  with  such  agreement  not  al- 
any  more  than  it  could  aUow  the  party  to  maintain  a  suit,  while  b^^^^ 
the  agreement  was  yet  executory,  first  to  rectify  the  agreement 
by  parol  evidence  and  then  execute  it  as  rectified — ^which,  as 
we  have  seen,  it  will  not  do.     For  this  would  be  to  "  reform 
[the  instrument]  by  that  evidence,  which  if  [the  instrument] 
rested  in  fieri,  would  be  inadmissible  to  aid  in  carrying  it  into 
execution  "  (6). 

This  language,  it  will  be  seen,  is  not  in  terms  confined  to 
cases  within  the  Statute  of  Frauds.  But  it  might  perhaps  well 
be  argued,  should  the  occasion  for  it  ever  arise,  that  no  other 
cases  were  in  fact  contemplated  by  Lord  St.  Leonards  in  giving 
the  judgment  now  cited. 

But  what  if  there  be  no  previous  i^reement  in  writing  at  all  1 0ral  evi- 
Can  a  deed  be  rectified  on  oral  evidence  of  what  was  the  real  the  real 

intention  of  the  parties  at  the  time,  in  the  absence  of  any  better )  agree- 
ment, how 

(a)  19  Beav.  805,  808.  ▼.  PUUm,  IS  Br.  &  War.  225,  233. 

(6)  Per  Lord  St  Ijeonardfl,  Dwvia 

a  a  2 
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jEar  admii-  We  cannot  find  that  any  positive  and  direct  answer  has  been 
I^OTM^o?  ^^®^  ^  *^^  question.  An  old  unreported  case  has  been  pie- 
any  other,  served  as  cited  in  argument  which,  if  the  statement  of  it  could 
be  reh'ed  on,  would  indeed  be  a  clear  authority  for  the 
negative  (a).  However  the  modem  decisions  do  not  seem  to 
go  beyond  requiring  the  best  evidence  that  can  be  had  in  each 
particular  case. 

Lord  St.  Leonards  said  in  Alexander  v.  GrofbU  {h) : 

"  In  all  the  cases,  perhaps,  in  which  the  Court  has  reformed  a 
settlement,  there  has  been  something  beyond  the  parol  evidence, 
such  for  instance  as  the  instnictions  for  preparing  the  conveyance  or 
a  note  by  the  attorney,  and  the  nustake  properly  accounted  for  ;  but 
the  Court  would,  I  think,  act  where  the  mistake  is  clearly  established 
by  parol  evidence,  even  though  there  is  nothing  in  writing  to  which 
the  parol  evidence  may  attach.'' 

This  opinion  was  approved  by  Stuart,  V.-C,  in  Moss  v. 
Haiier  (c). 

And  again  in  Mortimer  v.  Slwrtall  {d) :  '^  There  is  no  objectioii 
to  correct  a  deed  by  parol  evidence,  when  you  have  anything 
beyond  the  parol  evidence  to  go  by.  But  where  there  is  nothing 
but  the  recollection  of  witnesses,  and  the  defendant  hy  hw 
amwer  denies  the  case  set  up  hy  the  plaintiff,  the  plaintiff 
appears  to  be  without  a  remedy.  Here  I  am  not  acting  upon 
parol  evidence  alone;  the  documents  in  the  cause,  and  the 
subsequent  transactions,  corroborate  the  parol  evidence,  and 
leave  no  doubt  in  my  mind  as  to  a  mistake  having  been  made." 
As  Lord  St.  Leonards  expressly  professed  in  this  case  to  adhero 
to  what  he  said  in  Alexander  v.  Crosbie,  we  must  infer  that 
a  mistake  which  is  positively  denied  by  one  party  cannot  be 
ever  considered  as  "  clearly  established  "  on  parol  evidence. 

Again,  it  was  said  in  a  case  on  the  equity  side  of  the  Court  of 
Exchequer  whore  the  whole  subject  was  considerably  discussed : 

^'  It  seems  that  the  Court  ought  not  in  any  case,  where  the  misktie 
is  denied  or  not  admitted  by  the  aiiswer,  to  admit  parol  evidence,  and 
upon  that  evidence  to  reform  an  executory  agreement"  (e). 

(a)  ffardwood  v.   WaUaoe,  2  Vee.  (e)  18  Jnr.  978,  976. 

Sr.  195.  (d)  2  Dr.  &  War.  363,  374. 

(&)  LI.  &  G.  temp.  Sngden,  145,  (e)  Per  Aldenon,  B.  Att^.-OeiU.  r. 

150.    Cp.  Davits  v.  FUUm,  2  Dr.  &  SUwdly  1  Y.  &  a  Ex.  559,  688. 
War.  233. 
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On  the  other  hand,  when  the  mistake  is  admitted,  or  not 
positively  denied,  there  seems  to  be  no  difficulty  in  reforming  a 
written  instrument  on  parol  evidence  alone  (a). 

The  result  seems  to  be  that  in  the  absence  of  any  evidence  ^  *d- 
in  writing  of  the  real  previous  agreement,  oral  evidence  of  it,  if  ^ot  oon- 
rwi  cofitradicted,  may  be  admitted.  tradicted. 

Thus  far  as  to  the  nature  of  the  evidence  required ;  next  let  WhAtmutt 

us  see  what  it  must  prove.     It  is  indispensable  that  the  evidence  ^  proved: 

^  *^  oommon 

should  amount  to   "  proof  of  a   mistake  common  to  all  the  intention 
parties"  (b)  i.e.  a  common  intention  different  from  the  expressed  ^^f**^'? 
intention  and  a  common  mistaken  supposition  that  it  is  rightly  from  ex- 
expressed  :  it  matters  not,  as  we  have  seen,  by  whom  the  actual  P?^*^ 
oversight  or  error  is  made  which  causes  the  expression  to  be 
wrong.     The  leading  principle  of  equity  on  the  head  of  rectifi- 
cation, viz.  that  there  must  be  clear  proof  of  a  real  agreement  of 
both  parties  different  from  the  expressed  agreement,  and  that  a 
different  intention  or  mistake  of  one  party  alone  is  no  ground  to 
vary  the  agreement  expressed  in  writing,  was  distinctly  laid  down 
by  Lord  Hardwicke  as  long  ago  as  1749  (c). 

The  same  thing  was  very  explictly  asserted  in  Fowler  v. 
Fowler  {d) : 

"  The  power  which  tlie  Court  posaeeseB  of  reforming  written  agree- 
ments where  there  has  been  an  omi  salon  or  insertion  of  stipulations 
contrary  to  the  intention  of  the  parties  and  under  a  mutual  mistake, 
is  one  which  has  been  frequently  and  most  usefully  exercised.  But 
it  is  also  one  which  should  be  used  with  extreme  care  and  caution. 
To  substitute  a  new  agreement  for  one  which  tlie.  parties  have 
deliberately  subscribed  ought  only  to  be  permitted  upon  evidence  of 
a  different  intention  of  the  clearest  and  most  satisfactory  description. 
It  is  clear  that  a  person  who  seeks  to  rectify  a  deed  upon  the  grouml 
of  mistake  must  be  required  to  establish,  in  the  clearest  and  most 
satisfactory  manner,  that  the  alleged  intention  to  which  he  desires  it 
to  be  made  couformable  continued  concurrently  in  the  minds  of  all 
parties  down  to  the  time  of  its  execution,  and  also  must  be  able  to 
sho     exactly  and  precisely  the  form  to  which  the  deed  oaght  to  be 

(a)  TowHshend  v.  Stangroom,    ^  W    ^^   L<^   Romilly,   M.   K. 

ye&  828,  884 ;   Baa  v.    StorU,  1  BenUey  v.  Maekay,  81  Beav.  at  p. 

Sim.  ft  St.    210  ;    Druiff  y.  Lord  151. 

Parher,b'B^.lZ\\  Ex  parte  National  (c)  HaikU  v.  Royal  Exch.  Asset. 

Pnmneial  Bank  of  England.  4  Ch  Co.  1  Yea.  Sr.  818. 

D.  241.  {d)  4  De  G.  &  J.  250,  264. 
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brought.  For  there  is  a  material  difference  between  setting  aside  an 
instrument  and  rectifying  it  on  the  ground  of  a  mistake.  In  the 
latter  case  you  can  only  act  upon  the  mutual  and  concurrent  inten- 
tion of  all  parties  for  whom  the  Court  is  virtually  making  a  new 
written  agreement "  (a). 

Proof  of  So  it  has  been  laid  down  by  the  American  Supreme  Court  that 
intention  Equity  may  compel  parties  to  perform  their  agreement,  but  has 
will  not  do.  no  power  to  m&ke  agreements  for  parties  and  then  compel  them 
to  execute  the  same  (b) ;  to  the  same  effect  in  Bodke  v.  Lord 
Kensington  (c)  by  Lord  Hatherley  when  V.-C. ;  and  more  recently 
by  James,  L.  J.  when  V.-C.,  in  Mackenzie  v.  Coulson  (c?).  On 
this  principle,  as  we  have  already  seen,  the  jurisdiction  to  rectify 
instruments  does  not  extend  beyond  particular  expressions.  The 
Court  cannot  alter  that  form  of  instrument  which  the  parties  hare 
deliberately  chosen  (5). 

The  Court  therefore  cannot  act  on  proof  of  what  was  intended 
by  one  party  only  {e).  And  when  an  instrument  contains  a 
variety  of  provisions,  and  some  of  the  clauses  may  have  been 
passed  over  without  attention,  "the  single  fact  of  there  being 
no  discussion  on  a  particular  point  will  not  justify  the  Court  in 
saying  that  a  mistake  committed  on  one  side  must  be  taken  to 
be  mutual "  (/).  The  Court  will  not  rectify  an  instrument  when 
the  result  of  doing  so  would  be  to  affect  interests  already  acquired 
by  third  parties  on  the  faith  of  the  instrument  as  it  stood  (^). 

Without  derogation  from  the  above  general  rules,  a  contract 
of  insurance  is  liberally  construed  for  the  purpose  of  reforming 
the  policy  founded  upon  it  in  accordance  with  the  true  inten- 
tion {h). 

Poflflible         There  exists  a  rare  class  of   cases  (we  know  of  only  one 
exception    complete  instance  at  present)  in  which  the  rule  that  a  common 

lyhflrfl  one 

party  acts  mistake  must  be  shown  may  admit  of  modification.     This  is 

as  other's    ^i^^jq  one  party  acts  as  another's  agent  in  preparing  an  instrn- 

mentwhich  concerns  them  both — (in  the  particular  case  an  intended 

(a)  Pp. 264-6.  (/)  Thompwny.  WhUmM^lS. 
(h)  Hunt  V.  Rimimaniere*i  Adm,        ft  H.  268,  276. 

1  Peters  14,  p.  895  above.  (^)  Bladae  v.   Cflark,  15  Beav. 

(c)  2  K.  &  J.  753,  764.  595. 

(d)  8  £q.  368,  375.  (A)  JBquUaUt  Itmaranee  Qmpany 

(e)  HUli  y.  Rowland,  4  D.  M.  G.  ▼.  Heame,  20  WaUace  (Sup.  Ct.  XT. 
430,  436.  S.)  494. 
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husband  bad  tbe  marriage  settlement  prepared  in  great  baste  and 
without  any  advice  being  taken  on  the  wife's  part)— and  that 
other  gives  no  definite  instructions,  but  relies  on  the  good  faith 
and  competence  of  the  acting  party  to  carry  out  the  true  inten- 
tion. Here  the  acting  party  takes  on  himself  the  duty  of 
framing  a  proper  instrument — such  an  instrument,  in  fact,  as 
would  be  sanctioned  by  the  Court  if  the  Court  had  to  execute 
the  agreement.  And  the  instrument  actually  prepared,  and 
executed  by  the  other  party  on  the  assumption  that  it  is  properly 
framed,  may  be  corrected  accordingly  (a). 

But  cases  of  this  kind  would  perhaps  be  better  put  on  the 
ground  that  the  acting  party  is  estopped  by  his  conduct  from 
denying  that  the  intention  of  the  other  party  was  in  fact  the 
common  intention  of  both.     Compare  p.  430  above. 

The  most  frequent  application  of  the  jurisdiction  of  equity  to  Refomu- 
rectify  instruments  is  in  the  ease  of  marriage  and  other  family  gettle- 
settlements  (6),  when  there  is  a  discrepance  between  the  pre-ments^ 
liminary  memorandum  or  articles  and  the  settlement  as  finally  ^^rei^us 
executed.  As  to  marriage  settlements,  the  distinction  was  formerly  articlefl. 
held  that  if  both  the  articles  and  the  settlement  were  ante-nuptial, 
the  settlement  should  be  taken  in  case  of  variance  as  a  new 
agreement  superseding  the  articles,  unless  expressly  mentioned 
to  be  made  in  pursuance  of  the  articles ;  but  that  a  post-nuptial 
settlement  would  always  be  reformed  in  accordance  with  ante- 
nuptial articles.     The  modem  doctrine  of  the  Court  has  modified 
this  as  follows,  so  far  as  regards  settlements  executed  after  pre- 
liminary articles  but  before  the  marriage : 

1.  When  the  settlement  purports  to  be  in  pursuance  of  articles  Special 
previously  entered  into,  and  there  is  any  variance,  the  variance  J^  *" 
will  be  presumed  to  have  arisen  from  mistake. 

2.  When  the  settlement  does  not  refer  to  the  articles,  it  will 
not  be  presumed,  but  it  may  be  proved,  that  the  settlement  was 
meant  to  be  iu  conformity  with  the  articles,  and  that  any 
variance  arose  from  a  mistake. 


(a)  Clark  y.  Qirdwood,  7  Ch.  D.  9,       however  there  was  no  rectification, 
on  tbe  aathority  of  CorUy  v.  Lord  {h)  See  further  on  this  arubject 

Stafford,  1  Pe  G.  4t  J.  238,  where       Dav.  Conv.  8,  pt  1.  Appx.  No.  8. 
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In  the  first  case  the  Court  will  act  on  the  presumption,  in  the 
second  on  clear  and  satisfactory  evidence  of  the  mistake  (a). 

A  settlement  may  be  rectified  even  against  previous  articles 
on  the  settlor*s  uncontradicted  evidence  of  departure  from  the 
real  intention  (&). 

The  fact  that  a  provision  inserted  in  a  settlement  {e./f.  restraint 
on  anticipation  of  the  income  of  the  wife's  property)  is  in  itself 
usual  and  is  generally  considered  proper,  is  not  a  ground  for  the 
Court  refusing  to  strike  it  out  when  its  insertion  is  shown  to  have 
been  contrary  to  the  desire  of  the  parties  and  to  the  instructions 
given  by  them  (c).  There  is  however  a  general  presumption, 
in  the  absence  of  distinct  or  complete  evidence  of  actual  inten- 
tion, that  the  parties  intend  a  settlement  to  contain  dispositions 
and  provisions  of  the  kind  usual  under  the  circumstances  :  see 
pp.  434-5  above. 

At  whose  It  is  not  necessary  that  a  person  claiming  to  have  a  settlement 
^ticmmay  ^ctified  should  be  or  represent  a  party  to  the  original  contract, 
be  had.  or  be  within  the  consideration  of  it  (d).  But  a  deed  which  is 
wholly  vohmtaiy  in  its  inception  cannot  be  reformed  if  the 
grantor  contests  it,  but  must  stand  or  fall  in  its  original 
condition  without  alteration  (e);  the  reason  of  this  has  been 
explained  to  be  that  an  agreement  between  parties  for  the  due 
execution  of  a  voluntary  deed  is  not  a  contract  which  the  Court 
can  interfere  to  enforce  (/). 

But  the  Court  has  power  to  set  aside  a  voluntary  deed  in 
part  only  at  the  suit  of  the  grantor  if  he  is  content  that  the  rest 
should  stand  (g). 

Option  to  Some  cases  of  a  rather  peculiar  Kind  which  have  already  been 
Bot  adde'  touched  upon  under  another  heading  (/<)  must  here  be  mentioned 
in  certain   as  in  apparent  conflict  with  one  of  the  rules  above  stated. 


(a)  Bold  V.  Hutchintonf  5  D.  M. 
G.  558,  567,  568.  In  reforming  a 
settlement  the  intent  rather  than  the 
literal  words  of  the  articles  wiU  be 
followed  :  for  a  late  instance  see 
Cogan  y,Dufidd,  (G.A.)  2  Gh.  D.  44. 
As  to  the  general  principles  on  which 
courts  of  equity  construe  instru- 
ments creating  executory  trusts,  see 
SaehviUe-Wegt  y.  VucourU  ffotnui- 
dolt,  L.  R.  4  H.  li.  543, 555, 565. 

(6)  Smith  V.  lUffe,  20  Eq.  ^QQ, 


(c)  Torrt  v.  Tom,  1  Sm.  ft  O. 
518. 

(d)  Thompwn  v.  WhUmart^  1  J. 
ft  H.  268,  273. 

{e)  Broun  y.  Kennedy^  33  Beay. 
at  p.  147. 

(/)  Liiter  y.  Hodg^ony  4  Bq .  at  p. 
84. 

{g)  Turner  y.  CoUint,  7  Ch.  329, 
842 ;  and  see  per  Turner,  L.  J. 
BenUey  y.  Mackay,  4  D.  F.  J.  286. 

(A)  Supra,  p.  416. 
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In  these  instances  the  plaintiff  sought  to  reform  an  instrument,  peculiar 

C&A6& 

and  satisfied  the  Court  that  it  did  not  represent  what  Tvas  his 
o^vn  intention  at  the  time  of  execution,  but  failed  to  establish 
that  the  other  party's  intention  was  the  same  ;  and  since  it  was 
''in  the  power  of  the  Court  to  put  the  parties  in  the  same 
position  as  if  the  contract  had  not  been  executed,"  an  option 
was  given  to  the  defendant  of  "having  the  whole  contract 
annulled,  or  else  of  taking  it  in  the  form  which  the  plaintiff 
intended"  (a).  This  is  liardly  an  exception  to  the  rule  that 
the  Court  does  not  interfere  to  rectify  a  mistake  unless  it  is 
shown  to  have  been  common  to  both  parties  ;  for  here  the  recti- 
fication is  only  an  alternative  proposal.  The  Court  says  to  the 
defendant  in  effect :  Either  the  agreement  between  you  was 
such  as  the  plaintiff  says  it  was,  or  there  was  no  real  agreement 
at  all.  Take  which  of  thes^  two  views  you  please,  but  it  is 
certain  that  the  terms  you  have  contended  for  were  never  agreed 
to  by  the  plaintiff,  and  by  them  at  all  events  he  b  not  to  be 
bound. 

When  a  conveyance  is  rectified  the  order  of  the  Court  is  New  deed 
sufficient  without  a  new  deed.     A  copy  of  the  order  is  indorsed  "^JlS" 
on  the  deed  which  is  to  be  rectified  (b). 


APPENDIX  R  (See  p.  408,  above.) 

Mr.  Benjamin's  remarks  on  BouUan  v.  Jones  (Benjamin  on  Sale, 
47, 324)  deserve  much  consideration.  He  appears  to  think  that  the 
actual  existence  of  a  set-off  in  favour  of  the  defendants  against 
BrocklehuTst,  to  whom  the  onler  was  addressed,  was  necessary  to  the 
decision.  And  in  the  report  which  he  follows  (27  L.  J.  Ex.  117)  the 
fact  that  such  a  set-off  existed  does  certainly  come  into  much  more 
prominence  than  in  the  case  as  reported  in  H.  &  N.  One  cannot 
differ  without  hesitation  from  so  learned  and  accurate  a  writer  as 
Mr.  Benjamin ;  but  it  is  submitted  that  according  to  his  view  the 
plaintiff's  claim  should  have  fsdled  not  wholly,  but  only  so  far  as  the 
defendants  were  prejudiced  by  his  substitution  for  the  person  with 
whom  they  intended  to  contract :  that  is,  there  should  have  been  a 
good  cause  of  action  for  the  excess  (if  any)  of  the  price  of  the  goods  over 

(a)  ffarris  v.  PeppereOy  5  Eq.  1,      427. 
5 ;   Cfarrard  v.  Frankd,  30  Beav.  (6)  White  v.  WhUe,  15  Eq.  247. 

445;    Bloomer  v.  Spittle,  18    Eq. 
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the  set-off ;  •  this  being  the  amount  which  the  defendants  in  fact 
intended  to  pay.  The  defendants  would  then  have  been  in  the  same 
position  as  if  they  had  been  dealing  with  an  agent  for  an  undisclosed 
principal  But  this  analogy  was  expressly  held  to  be  inapplicable  : 
and  it  seems  to  us  that  the  decision  rests  on  the  broad  ground  that 
independently  of  any  question  of  set-off,  there  was  no  contract :  not 
an  express  one,  for  the  defendants'  order  was  not  addressed  to  the 
plaintiff;  not  an  implied  one,  for  the  defendants  accepted  and  kept 
the  goods  without  knowing  that  they  were  the  plaintiff's. 

Mr.  Benjamin  further  suggests  that  the  plaintiff  cannot  be  sup- 
posed to  have  been  wholly  without  remedy  and  that  he  might  in  some 
way  have  obtained  relief  against  the  defendants  in  equity.  It  is 
difficult  however  to  see  how  the  defendants  could  be  liable  in  equity 
any  more  than  at  law  otherwise  than  on  a  contract  express  or  implied. 
A  constructive  trust  for  the  plaintiff  of  the  set-off  against  Brocklehurst 
would  only  be  another  form  of  implied  contract.  The  plaintiff's 
proper  remedy  would  have  been  to  sue  in  the  name  of  Brocklehurst, 
and  possibly  Brocklehurst  would  have  been  bound  in  equity  to  allow 
his  name  to  be  used.  But  this  would  depend  on  the  terms  on  which 
his  business  was  made  over  to  the  plaintiff,  and  to  do  complete 
justice  in  the  matter  it  would  have  been  necessary  to  know  those 
terms.  What  was  really  wanted  was  the  power  to  add  Brocklehurst 
as  a  party  to  the  cause,  which  could  not  be  done  at  common  law. 
The  Court  is  now  able  to  provide  for  such  cases.  See  the  Judicature 
Act,  1873,  s.  24,  sub-s.  1,  and  the  Rules  of  the  Supreme  Court, 
Order  XIV,  rr.  3,  4,  6, 13. 
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Bracton 
on  funda- 
mental 
error. 


It  may  be  not  without  interest  to  observe  that  Bracton  in  his 
chapter  De  acquirendo  rerwn  dominio,  fo.  16,  treats  the  subject  of 
fundamental  error  veiy  mudi  as  it  la  treated  in  our  modem  law. 
'^  Item  non  valet  donatio,  nisi  tam  dantis  quam  accipientis  concurrat 
mutuus  consensus  et  voluntas,  sen  quod  donator  habeat  animum 
donandi  et  donatorius  animum  recipiendi  ....  Itemoportet 
quod  non  sit  error  in  re  data,  quia  si  donator  senserit  de  una  re  et 
donatorius  de  alia,  non  valet  donatio  propter  dissensum  :  et  idem  erit 
si  dissentio  fiat  in  genere,  numero,  et  quantitate  ....  [Then 
follow  instances.]  Et  in  fine  notandum  quod  si  in  corpus  quod 
traditur  sit  consensum,  non  nocet,  quamvis  circa  causam  dandi  atqne 
recipiendi  sit  dissentio  :  ut  si  pecuniam  numeratam  tibi  tradam, 
vel  quid  tale,  et  tu  earn  quasi  traditam  accipias,  constat,  ad  te  pro- 
prietatem  transire.^'    This  laat  instance  is  almost  in  the  words  of  the 
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Digeaty  41. 1.  de  acq.  rer.  dom.  36,  from  which  we  should  probably 
write  creditam  for  traditam  la  Bractou^s  text.  Guterbock  (Henri ens 
de  BractoD,  p.  85)  assames  somewhat  hastily  that  Bracton  misander- 
stood  the  passage.  With  TkoToughgood!s  case  (p.  401  mpra)  and 
other  authorities  of  that  class  we  may  also  compare  what  Fleta  has 
upon  the  possible  defences  to  an  action  on  a  deed  (lib.  6.  c.  33  §  2).  *^  Si 
autem  yocatus  dicat  quod  carta  sibi  nocere  non  debeat  .  .  .  vel 
quia  per  dolum  advenit,  ut  si  cartam  de  feoffamento  sigiUatam  [tic : 
one  or  more  words  seem  to  have  dropped  out]  cum  scriptum  de 
tennino  annorum  sigillare  crediderit,  vel  ut  si  carta  fieri  debuit  aii 
vitam,  illam  fecit  fieri  in  feodo  et  hujusmodi,  dum  tamen  nihil  sit 
quod  imperitiae  vel  negligentiae  suae  possit  imputari  ut  [qn,  ut  ei] 
sigiUum  suum  Senescallo  tradiderit  vel  uzori  quod  cautius  debuit 
custodivisse.*' 

APPENDIX   G. 

It  seems  convenient  to  note,  though  it  is  not  strictly  within  the  No  juris- 
scope  of  the  present  undertaking,  that  there  is  no  jurisdiction  in  any  Z^^  ^ 
court  to  rectify  a  will  on  the  ground  of  mistake.    The  Court  of  wilL 
Probate  may  reject  words  of  which  the  testator  is  proved  to  have 
been  ignorant,  whether  inserted  by  the  fraud  or  by  the  mistake  of 
the  person  who  prepared  the  will.    But  it  has  no  power  to  remedy 
a  mistake  *'  by  modifying  the  language  used  by  the  draftsman  and 
adopted  by  the  testator  so  as  to  make  it  express  the  supposed  inten- 
tion of  the  testator.    .    .     .    Such  a  mode  of  dealing  with  wills 
would  lead  to  the  most  dangerous  consequences,  for  it  would  convert 
the  Court  of  Probate  into  a  court  of  construction  of  a  very  peculiar 
kind,  whose  duty  it  would  be  to  shape  the  will  into  conformity  with 
the  supposed  intentions  of  the  testator  *'  (a).    Exactly  the  same  rule 
has  been  laid  down  in  equity  (6).  ^ 

The  cases  in  which  it  is  said  that  the  Court  will  interfere  to  correct 
mistakes  in  wills  may  be  classified  thus  : 

1.  Cases  purely  of  construction  according  to  the  general  intention 
collected  from  the  will  itself  (c). 

2.  Cases  of  equivocal  description,  of  words  used  in  a  special 
habitual  sense  (c),  or  of  a  wrongly  given  name  which  may  be  cor- 
rected by  a  sufficient  description  ((2). 

(a)  Ha/rter  v.  JTitirter,  L.  K.  3  P.  (cQ  Not  only  an  equivocal  name 

ft    D.   11,   21,    following    Quard-  may  be  explained,  but  a  name  which 

Aoicte  T.  BUuHAwrUf  L.  B.  1  P.  &  D.  applies  to  only  one  penon  may  be 

109.  corrected    b^  a  description    suffi- 

(6)  Newburgh    v.    Newbwrgh,    5  ciently  showing  that  another  penon 

Madd.  864.  is  intended  :     Charter  v.   Charter^ 

(c)  See  Hawkins  on  Constmction  L.  R.  7  H.  L,  364. 
of  Wills,  Introduction. 
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3.  Cases  of  dispositions  ncuide  on  what  is  called  h  false  cause  (a),i.e. 
on  the  mistaken  assumption  of  a  particular  state  of  facts  existing, 
except  on  which  assumption  the  disposition  would  not  have  been 
made.  These  are  analogous  to  the  cases  of  contract  governed  by 
Couturier  v.  Haetie  (6) :  and  just  as  in  those  cases,  the  expressed 
intention  is  treated  as  having  been  dependent  on  a  condition  which 
has  failed. 

But  it  seems  more  proper  to  say  in  all  these  cases,  not  that  the 
words  are  corrected,  but  that  the  intention  when  deai'ly  ascertained 
is  carried  out  notwithstanding  the  apparent  difficulty  caused  by  the 
particular  words. 

(a)  CampbeH  y.  French,  8  Vea.  (h)  5  H.    L.  C  678.  Sttpra,  p. 

821.  425. 
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CHAPTEK  DC. 

MlSREPRESENTATIOX    AND    FrAUD. 

Part  1. — ^Misrsfrbssntation. 

The  consent  of  one  party  to  a  contract  may  be  caused  by  a  Misrepre- 
misrepresentation  made  by  the  other  of  some  matter,  such  that,  ?^**«^ 
if  he  had  known  the  truth  concerning  it,  he  would  not  have  lent  or 
entered  into  the  contract  Putting  off  for  a  while  the  closer  J**?^'*' 
definition  of  the  term,  we  see  at  once  that  there  is  a  broad 
distinction  between  fraudulent  and  non-fraudulent  misrepresen- 
tation. A  statement  may  be  made  with  knowledge  of  its  false- 
hood and  intent  to  mislead  the  other  party,  or  with  reckless 
ignorance  as  to  its  truth  or  falsehood.  In  either  of  these  cases 
the  making  of  it  la  wrongful  in  a  moral  and  also  in  a  legal  sense, 
and  the  conduct  of  the  party  making  it  is  called  Fraud.  There 
has  never  been  any  substantial  difficulty  as  to  the  treatment  of 
such  conduct  in  English  courts  of  justice.  On  the  other  hand 
a  statement  which  in  fact  is  not  true  and  misleads  the  other 
party  may  be  made  by  mere  carelessness  or  misadventure,  or 
with  an  actual  belief  in  its  truth,  which  belief  may  or  may  not 
be  reasonably  entertained.  The  treatment  of  cases  of  this  kind 
is  far  more  difficult.  In  our  common  law  it  is  pretty  well 
defined,  but  inadequate;  in  equity  it  is  adequate,  or  rapidly 
becoming  so,  but  not  exactly  defined,  and  the  only  safe  way  to 
arrive  at  any  probable  conclusion  is  still  to  trace  out  the 
doctrines  of  common  law  and  equity  separately.  Complication 
and  confusion  have  arisen  from  more  than  one  source.  The 
most  fruitful  of  these  has  been  the  unfortunate  use  of  the  term 
Fraud  in  the  Court  of  Chancery  as  namen  generalimmum  (a). 

(a)  See  8  Ch.  124. 
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The  probable  historical  explanation  is  that  in  earlier  times  this 
was  the  only  means  of  extending  and  completing  a  beneficial 
jurisdiction;  but  such  a  habit  of  speech  is  in  itself  open 
to  grave  objection  on  practical  as  well  as  scientific 
grounds  (a).  It  has  given  us  such  phrases  as  "constructive 
fraud,"  conduct  "  amounting  to  fraud  in  the  contemplation  of  a 
Court  of  Equity,"  and  the  like  descriptions,  imder  which  it  is 
possible  to  bring  almost  anything  {b).  In  courts  of  law  too 
some  difficulty  has  been  caused  by  the  indefinite  use  of  the 
term  Fraud,  but  more  particularly  by  the  assumption  that  the 
right  of  rescinding  a  contract  on  the  ground  of  a  false  repre- 
sentation must  needs  be  strictly  co-extensive  with  the  right  of 
bringing  a  distinct  action  of  deceit^  in  which  the  representation 
is  treated  as  a  substantive  wrong. 

Again,  there  is  this  unavoidable  confusion  in  practice,  at  any 
rate  in  equity,  that  the  question  of  innocent  misrepresentation  is 
seldom  or  never  raised  as  a  neat  point  The  cases  are  almost 
invariably  mixed  up  with  chaiges  of  actual  fraud,  of  which  it  is 
sometimes  not  easy  to  ascertain  the  precise  effect. 

It  will  be  understood  therefore  that  we  approach  the  subject 
with  considerable  diffidence.  We  will  first  endeavour  to  deal 
with  the  more  troublesome  part  of  it,  namely  rum-fraudulerU; 
representations. 

General  «A  representation  is  a  statement  or  assertion  made  by  the 

to  repre-  o^®  party  to  the  other,  before  or  at  the  time  of  the  contract,  of 
BentationB  some  matter  or  circumstance  relating  to  it "  (c).  The  judgment 
ln^^  of  the  Exchequer  Chamber  from  which  we  take  this  definition 

goes  on  to  state  that,  apart  from  fraud,  which  must  be  separately 
considered,  and  apart  from  certain  exceptional  classes  of  contracts, 
the  validity  of  a  contract  is  not  affected  if  a  representation  so 
made  is  found  to  be  untrue  (much  less  if  there  is  a  mere  omis- 
sion to  state  a  material  fact),  nor  is  such  untruth  or  omission  any 
cause  of  action  (that  is,  of  a  separate  independent  action  in  tort). 

(a)  TheambiguouBUfieoftheword  (6)  See  the  wonderfully  miaoel- 

lends  on  the  one  hand,  to  unfounded  laneous  contents  of  the  chi^ten  on 

charges  of  fraud  in  the  strict  sense,  "Actual  Fraud  "  and  '*Conatnictivo 

and  on  the  other  hand  to  the  absence  Fraud ''  in  Story's  Eq.  Juiisp. 

of  fraud  in  that  sense  being  set  up  in  (c)    Per  Cur.  Bekn   t.    Btmkoi 

answer  to  a  case  which  is  really  of  a  (Ex.  Ch.)  8  B.  &  S.  751,  82  L.  J. 

quite  different  kind.  Q.  B.  20i. 
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A  representation,  however,  may  be  made  an  essential  part  of 
the  contract,  so  that  the  contract  is  conditional  upon  its  truth. 
It  is  then  said  to  be  a  condition  (a). 

Or  there  may  be  a  distinct  collateral  agreement  that  the  repre- 
sentation shall  be  true,  so  that  its  untruth,  if  so  it  prove,  does 
not  avoid  the  contract^  but  is  a  matter  for  compensation.  It  is 
then  said  to  be  a  ioarranty. 

The  classes  of  contracts  which  are  exceptionally  treated  are 
these: 

(A)  Marine  insurance. 

(B)  Fire  insurance. 

(C)  Suretyship. 

(D)  Sales  of  land. 

(E)  (In  equity)  Family  settlements. 

The  peculiarity  conmion  to  most  of  them,  on  which  the 
exception  is  founded,  is  that  the  subject-matter  of  the  con- 
tract is  especially  within  the  knowledge  of  one  party,  and 
the  other  has  to  rely,  in  the  first  instance  at  all  events,  on  the 
correctness  of  the  statements  made  by  him.  The  same  reason 
applies,  and  has  been  applied  by  recent  decisions  to 

(F)  Contracts  to  take  shares  in  companies  and  contracts  of 
promoters  (Jb), 

So  far,  then,  the  rule  is  certain  both  as  regards  cases  where 
there  is  a  condition  or  warranty,  and  as  regards  the  excepted 
classes  of  contracts.  The  question  remains,  however,  whether 
equity  jurisprudence  does  not  furnish  us  with  a  wider  general 
rule. 

Certainly  it  would  be  possible  to  express  it  in  a  similar  form 
by  enlarging  the  number  of  excepted  cases  :  and  it  so  far  agrees 
with  the  common  law  that  mere  non-disclosure  of  material  facts 
is  prima  fade  no  ground  for  rescinding  a  contract  But  the  pre- 
vailing tendency  of  authorities,  and  a  certain  amount  of  definite 


(a)  Or  "warranty  in  the  natore 
of  a  condition,*'  see  per  ChanneU, 
B.  8  £.  &  B.  802.  But  the  use  of 
the  word  toarra/iUy  alone  in  this 
sense,  though  to  some  extent  sanc- 
tioned by  Se  Court,  has  been  else- 
where deprecated  by  considerable  au- 
thorities, and  is  clearly  undesirable. 

(6)  It  is  not  easy  to  say  whether 
this  last  extension  would  have  been 


adopted  by  courts  of  common  law 
before  the  (fndicature  Acts.  Kennedy 
V.  Panama^  dx,  MaU  Co.  L.  R,  2  Q. 
B.  580,  p.  413  above,  seems  against 
it,  but  die  question  was  not  fairly 
raised.  It  is  now  of  no  practical 
importance :  the  affirmative  is  as- 
sumed  in  the  text  for  simplicity's 
sake. 
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authority  (though  less  than  one  might  expect)  are  for  putting 
the  rule  the  other  way :  and  on  the  whole  the  rule  of  equity, 
which  is  now  the  general  rule  of  the  Court,  may  he  considered 
to  stand  thus  : — 

Doctrhid  A  contract  is  voidahle  at  the  option  of  a  party  who  has  been 
^  ^'  induced  to  enter  into  it  by  a  statement  contrary  to  the  fact  made 
by  the  other  party  without  reasonable  grounds  for  believing  it, 
though  he  does  in  fact  believe  it ; 

or  by  the  other's  silence  as  to  a  material  fact  which,  having 
regard  to  the  nature  of  the  contract  or  the  position  of  the  parties, 
it  is  his  duty  to  communicate : 

Such  statement  or  omission  as  aforesaid  is  called  a  misrepre- 
sentation. 

A  contract  is  not  voidable  on  the  ground  of  misrepresentation, 
if  the  party  seeking  to  set  it  aside  has  made  independent 
inquiries  in  the  matter  of  the  representation  and  acted  on  his 
own  judgment ; 

or,  where  the  misrepresentation  consists  in  silence,  if  he  had 
the  means  of  discovering  the  truth  with  ordinary  diligence. 

Such  are  believed  to  be  the  doctrines  of  common  law  and 
equity  in  their  general  outline.  We  proceed  to  follow  them  out 
in  the  order  above  given,  beginning  with  the  special  topics  for 
which  special  rules  are  clearly  established.  After  this  we  shall 
be  in  a  better  position  to  judge  how  far  any  of  these  special  rules 
are  really  treated  as  general  rules  in  equity. 

Bepreseniations  amounting  to  Warranty  or  Condition. 
Caoes  The  law  on  this  subject  is  to  be  found  chiefly  in  the  decisions 

tr^tedf  ^^  *^®  *^®  ^^  goods ;  the  principles  however  are  of  general 
Warranty  importance,  and  not  without  analogies,  as  we  shall  presently  see, 
^d^oondi-  ^  other  doctrines  commonly  treated  as  quite  peculiar  to  oiiuity. 
We  therefore  mention  the  leading  points  in  this  place,  though 
very  briefly.  In  the  first  place  a  buyer  has  a  right  to  expect  a 
merchantable  article  answering  the  description  in  the  contract  (a) ; 
but  this  is  not  on  the  ground  of  warranty,  but  because  the 
seller  does  not  fidfil  the  contract  by  giving  him  something  dif- 
ferent.    ^*  If  a  man  ofiers  to  buy  j^caa  of  another  and  he  sends 

(a)  Jona  v.  Juit,  L.  B.  8  Q.  B.  197,  201 
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him  heansy  lie  does  not  perform  his  contract ;  but  that  is  not  a 
warranty ;  there  is  no  vmirantf/  that  he  should  sell  him  peas ;  the 
contract  is  to  sell  peas,  and  if  lie  sends  anything  else  in  their 
stead  it  is  a  non-performance  of  it"  (a).  So  that,  even  if  it  be 
a  special  term  of  the  contract  that  the  buyer  shall  not  refuse  to 
accept  goods  bought  by  sample  on  the  score  of  the  quality  not 
being  equal  to  sample,  but  shall  take  them  with  an  allowance,  he 
is  not  bound  to  accept  goods  of  a  different  kind  {h).  It  is  open 
to  the  parties  to  add  to  the  ordinary  description  of  the  thing 
contracted  for  any  other  term  they  please,  so  as  to  make  that  an 
essential  part  of  the  contract :  a  term  so  added  is  a  condition.  If 
it  be  not  fulfilled  the  buyer  is  not  bound  to  accept  or  keep  the  goods 
even  if  there  has  been  a  bargain  and  sale  of  specific  goods  (c), 
A  warranty  is  an  undertaking  which,  though  part  of  the  con- 
tract, is  "collateral  to  the  express  object  of  it"  {d).  When 
specific  goods  have  been  sold  with  a  warranty  the  buyer  cannot 
reject  them  (e),  but  may  obtain  compensation  by  way  of  deduc- 
tion from  the  price,  or  by  a  cross  action  (/). 

When  there  has  been  a  sale  with  a  warranty  of  goods  not  in 
existence  or  not  ascertained,  and  the  warranty  is  broken,  the 
buyer  may  refuse  to  accept  the  goods,  and  this  after  keeping 
them,  if  necessary,  for  a  time  reasonably  sufficient  for  trial  or 
examination,  provided  he  has  not  exercised  further  acts  of 
ownership  over  them  {f/).  This  appears  at  first  sight  to  put  a 
warranty  on  the  same  footing  as  a  condition  where  the  sale  is 
not  of  specific  goods :  but  the  true  explanation  is  that  given  by 
Lord  Abinger — ^that  the  tender  of  an  aiiiicle  not  corresponding 
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(a)  Lord  Abinger,  C.  B/in  C^anfer 
V.  HopHm,  4  M.  &  W.  399,  404 ; 
"  as  soond  an  exposition  of  the  law 
ae  can  be  **  per  Martin,  B.  AzSmar 
V.  Ccaella  (Ex.  Ch.)  L.  R  2  C.  P. 
677,  679. 

(h)  Az€mar  v.  CaneUa^  L.  R.  2 
C.  P.  431,  in  Bx.  Ch.  677. 

(c)  Benjamin  on  Sale,  488  sqq. 

(d)  Lord  Abinger,  C.B.  in  C7Aanter 
V.  Hopkins,  8uprru 

{e)  HeyTBorih  v.  Ifutchinian,  L.  R. 
2  Q.  B.  447,  but  as  to  the  applica- 
tion of  the  mle  in  the  partionlar 
case  see  Mr.  Benjamin's  remarks, 
p.  742  of  his  book. 

(/)  The  redaction  of  the  price 
caok  be  only  the  actnal  loss  of  value  : 
any  further  damages  must  be  the 


subject  of  a  cross  claim,  which  under 
the  old  practice  required  a  separate 
action  :  Mondd  v.  8ted,  8  M.  &  W., 
858,  871.  But  a  defendant  can 
now  recover  his  whole  damages  by 
counter-claim,  and  have  judgment 
for  the  balance  if  it  be  in  his 
favour.  Rules  of  the  Supreme  Court, 
Ord.  XIX.  r.  8,  Ord.  XXII.  r.  10. 

{(f)  HeUbutt  V.  Hiekton,  L.  R.  7 
C.  P.  438,  451  ;  Indian  Contract 
Act,  s.  118.  It  is  not  the  buyer's 
duty  to  send  the  goods  back  :  it  is 
enough  for  him  to  give  a  dear  notice 
that  they  are  not  accepted,  and  then 
it  is  the  seller's  basmess  to  fetch 
them  :  GrimoHdhy  v.  WdU,  L.  R  10 
C.  P.  391,  896. 

H  H 
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to  the  warranty  is  not  a  perfonnance  of  the  contract  (a).  The 
warranty  retains  its  peculiar  effect  in  this,  that  if  the  bayer 
chooses  to  accept  the  goods,  ho  has  a  distinct  collateral  right  of 
action  on  the  warranty;  whereas  if  there  is  a  condition  but  not 
a  warranty  the  party  may  indeed  insist  on  the  condition,  but  if 
he  accepts  performance  of  the  contract  without  it  he  may  have 
no  claim  to  compensation.  Whether  any  term  of  a  contract  is 
in  fact  a  condition  or  a  warranty  is  a  question  of  construction 
depending  on  the  language  used  and  to  some  extent  on  the  nature 
and  circumstances  of  the  transaction  (b). 


Marise 
InaurAnoe: 
daty  of 
diadosare. 


A.  Marine  Insurance, 

The  law  as  to  the  contract  of  marine  insurance  is  peculiar. 
Not  only  misrepresentation  but  concealment  (c)  of  a'  material 
fact^  ''  though  made  without  any  fraudulent  intention,  vitiates 
the  policy "  (d),  that  is,  makes  it  voidable  at  the  underwriter's 
election  (c). 

For  this  purpose  a  material  fact  does  not,  on  the  one  hand, 
mean  only  such  a  fact  as  is  ^'  material  to  the  risks  considered  in 
their  own  nature  **;  nor  on  the  other  hand  does  it  include  every- 
thing  that  might  influence  the  underwriter's  judgment :  the  rule 
is  **  that  all  should  be  disclosed  which  would  affect  the  judgment 
of  a  rational  underwriter  governing  himself  by  the  principles  and 
calculations  on  which  underwritera  do  in  practice  act "  {/).  The 
only  exception  is  Uiat  the  insured  is  not  bound  to  communicate 
anything  which  is  such  matter  of  general  knowledge  that  he  is 
entitled  to  assume  the  underwriter  knows  it  already  (g) :  and 
the  obligation  extends  not  only  to  facts  actually  within  the 
knowledge  of  the  assured,  but  to  facts  which  in  the  ordinary 


(a)  And  see  Benjamin  on  Sale, 
748. 

(b)  An  inBtmctive  case  of  a  simple 
afllnnation  amounting  under  special 
ciroumstancesto  a  condition  is  Bart' 
nertfian  v.  White,  10  C.  B.  N.  S. 
844,  31  L.  J.  C.  P.  28 ;  Benjamin 
on  Sale,  490. 

(c)  This  is  the  usoal  word,  but 
nan-ducloture  would  be  more  accu- 
rate. 

{d)  lonidee  v.  Pender,  L.  R  9  Q.  B. 


531,  537  ;  2  Wms.  Saund.  555-9. 

(e)  See  Morrwm  v.  Universal 
Marine  Insurance  Ob.  L.  R.  8  Ex. 
197,  205. 

(/)  Fanonson  Insurance,  adopted 
per  Cur.  lonidee  v.  Pender,  L.  B.  9 
Q.  B.  at  p.  539.  What  falls  within 
this  description  is  a  question  of  fact : 
Stribley  v.  Imperial  Marine  Insurance 
Co.  1  Q.  B.  D.  507. 

iff )  Morrison  t.  Universal  Marine 
Insurance  Cb.  L.  R.  8  Ex.  40. 
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course  of  business  he  ought  to  know,  though  hy  the  fraud  or 
negligence  of  his  agent  he  does  not  know  them  (a). 

These  rules  have  in  modem  times  at  any  rate  been  uniformly 
treated  both  at  law  and  in  equity  as  determined  by  the  excep- 
tional and  speculative  nature  of  this  particular  contract,  and  not 
affording  ground  for  any  conclusions  of  general  law.  That  they  Distinc- 
do  not  apply  to  the  contract  of  life  insurance  is  clear  from  the  ^o  life  in- 
judgments  in  the  Exchequer  Chamber  in  Wheeltun  v.  Hardidy  (ft),  surance. 
though  a  different  opinion  formerly  prevailed,  and  in  this  very 
case  was  not  contradicted  in  the  court  below.  Practically  hfe 
policies  are  almost  always  framed  with  some  sort  of  express 
reference  to  the  statements  made  by  the  assured  as  to  the  health 
and  circumstances  of  the  life  insured.  If ot  unfrequently  it  is 
provided  that  the  declaration  of  the  assured  shall  be  the  basis 
of  the  contract  ]  and  if  the  declaration  thus  made  part  of  the 
contract  is  not  confined  to  the  belief  of  the  party,  but  positive 
and  unqualified,  then  the  contract  is  avoided  by  any  material 
part  of  the  statements  being  in  fact  untrue,  though  not  to  tlie 
knowledge  of  the  assured  (c).  Where  the  insurance  is  on  the 
party's  own  life,  however,  any  untrue  answer  given  by  himself 
to  such  questions  as  are  usually  asked  by  insurance  offices  would 
be  almost'  necessarily  known  to  be  untrue,  and  therefore  fraudu- 
lent apart  from  any  special  conditions.  Where  a  third  person 
insures,  he  on  whose  life  the  insurance  is  made  (usually  called 
*'  the  life  ")  cannot  be  treated  as  the  agent  of  the  assured,  and 
false  statements  made  by  him  or  his  referees  cannot  be  pleaded 
as  a  fraud  entitling  the  insurer  to  avoid  the  contract  (d). 


(a)  Proudfoot  v.  MonUfiore,  L.  B. 
2  Q.  B.  511.  But  non-disclosare  by 
an  agent  of  the  asBored,  without 
fraadnlent  intention,  avoids  the 
policy  only  to  the  extent  of  the  loss 
or  risk  arising  from  the  particular 
facts  so  withheld  :  StribUy  v.  Im- 
f>erialf  d:c,,  Co.,  $upra, 

(6)  8  £.  &  B.  232,  in  Ex.  Ch. 
285  ;  26  L.  J.  Q.  B.  265,  27  ih.  241  ; 
see  especially  those  of  Crowder,  J. 
and  Martin  and  Bramwell,  B6. 
Lindenau  v.  Daboroughf  8  B.  &;  C. 
566,  is  virtually  overruled  by  this, 
llie  actual  decision  was  probably 
r^ht  on  the  terms  of  the  policy 
(see  8  £.  &  B.  248),  but  this  does  not 


appear  in  the  report. 

(c)  dfacdonald  v.  Laio  Union  In-' 
Murance  Co.  L.  B.  9  Q.  R  328. 

(d)  WhedUm  v.  Bardisty,  supra. 
The  learned  editor  of  Smith's  Mer- 
cantile Law  (402,  8th  ed.)  seems  to 
understand  the  case  as  deciding  this 
point  only,  and  treats  Lindenau  v. 
Dtshorough  as  still  law  ;  but  the 
ground  of  the  decision  in  the  Ex. 
Ch.  was  distinctly  "  that  there  was 
no  express  stipulation  in  the  policy 
that  made  the  accuracy  of  the  state- 
ments the  basis  of  the  contract :  " 
per  BhickbuTD,  J.,  L.  B.  9  Q.  B.  333. 
And  see  Leake,  200-202. 

U  H  2 
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Fire  In- 
Boranoe. 


The  late  case  of  Atty.-Gen.  v.  Ray  belongs  to  tbe  class  here 
considered :  the  grant  of  a  life  annuity  by  the  Commissioners 
for  the  Eeduction  of  the  National  Debt  was  set  aside  at  the  suit 
of  the  Crown,  the  age  of  the  life  having  been  misstated ;  not 
so  much  on  the  ground  of  misrepresentation  simply,  as  because, 
considering  the  statutory  powers  and  duties  of  the  commissioners, 
'^  it  was  an  essential  part  of  the  contract  itself  that  the  repre- 
sentation should  be  true  "  (a). 

B.  Fire  Insurance, 

This  contract  is  for  similar  reasons  treated  in  somewhat  the 
same  way  as  that  of  marine  insurance,  though  not  to  the  same 
extent  The  description  of  the  insured  premises  annexed  to  a 
fire  policy  amounts  to  a  warranty  (or  rather  warranty  in  the 
nature  of  a  condition)  that  at  the  date  of  the  policy  the  premises 
correspond  to  the  description,  or  at  least  have  not  been  altered 
so  as  to  increase  the  risk ;  and  also  that  during  the  time  specified 
in  the  policy  the  assured  will  not  voluntarily  make  any  alteration  in 
them  such  as  to  increase  the  risk.  The  description  must  be  the  basis 
of  the  contract,  for  the  terms  of  insurance  can  be  calculated  only 
on  the  supposition  that  the  description  in  the  policy  shall  remain 
substantially  true  while  the  risk  is  running  (6).  There  are  dicta 
in  tlie  books  which  seem  to  extend  the  analogy  to  marine  insur- 
ance beyond  this ;  but  it  is  conceived  that  since  Wheelton  v. 
Hardidy  (last  p.)  they  cannot  be  relied  on. 


e» 


Descrip-         The  effect  of  a  misdescription  of  the  goods  in  a  bill  of  lading 

goods  in     apart  from  any  fraudulent  intention,  e»g,  of  avoiding  payment  of 

i3  **^  *    *  higher  rate  of  freight,  is  not  precisely  settled :  but  it  seems 

that  at  most  it  would  limit  the  carrier's  liability  to  what  the  value 

of  the  goods  would  be  if  the  description  were  correct  (c). 

At  common  law  the  concealment  of  the  true  value  of  goods 


(a)  9  Ch.  897,  407,  per  Mellish, 
L.  J.  expressly  comparing  the  ease 
of  a  life  policy  where  the  representa- 
tions of  the  assnred  are  made  the 
basis  of  the  contract 

(6)  SiUem  v.  Tkcymton,  8  E.  &  R 
868,  23  L.  J.  Q.  B.  362  ;  where  it 
was  held  accordingly  that  the  addi- 
tion of  a  third  story  to  a  house  de- 
scribed as  being  of  two  stories  was 
a  material  alteration,  and  discharged 


the  insurer :  and  see  further,  as  to 
what  amounts  to  material  misde- 
scription, Porhea  di  Co* 9  daim,  19 
£q.  485. 

(c)  Ldieau  v.  General  Sieam  iVari- 
gaUon  CV>.  L.  R.  8  C.  P.  88.  The 
point  decided  is  that  the  addition 
of  the  words  "Weight,  value,  and 
contents  unknown"  by  the  ship- 
owner is  an  entire  waiver  of  the 
description. 
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was  held  to  excuse  a  common  carrier  for  anything  short  of  actual 
misfeasance,  at  all  events  if  he  had  given  notice  that  he  would 
accept  valuable  parcels  only  on  special  terms  (a) :  hut  this  matter 
is  now  regulated  by  statute  (h), 

C.  Suretyship.  Sw^iy- 

It  is  kid  down  that  a  surety  is  released  from  his  obligation  by  Misrepre- 
any  misrepresentation  or  concealment  amounting  to  misrepresen-  '^^tj^'^ 
tation  of  a  material  fact  on  the  part  of  the  creditor  (<;).     The  oontnci. 
language  used  in  different  cases  is  hardly  consistent :  the  later 
decisions  establish  however  that  the  rule  is  not  parallel  to  that 
of  marine  insurance:   the  creditor  is  not  bound  to  volunteer 
information  as  to  the  general  credit  of  the  debtor  or  anything 
else  which  is  not  part  of  the  transaction  itself  to  which  the 
suretyship  relates :    and  on  this  point  there  is  no  difference 
between  law  and  equity  (rZ).     But  the  surety  is  entitled  to  know  Sarety  is 
the  real  nature  of  the  transaction  ho  guarantees  and  of  the  f '**'^     V* 
liability  he  is  undertaking  :  and  he  generally  and  naturally  looks  nature  of 
to  the  creditor  for  information  on  thiB  point,  although  he  usually  ^*"***'* 
is  acting  at  the  debtor's  request  and  as  his  friend,  and  so  relies 
on  him  for  collateral  information  as  to  general  credit  and  the 
like.     In  that  case  the  creditor's  description  of  the  transaction 
amounts  to,  or  is  at  least  evidence  of,  a  representation  that  there 
is  nothing  further  that  might  not  naturally  be  expected  to  take 
place  between  the  parties  to  a  transaction  such  as  described. 
Whether  a  circumstance  not  disclosed  is  such  that  by  impli- 
cation it  is  represented  not  to  exist  depends  on  the  nature  of 
the  transaction  and  is  generally  a  question  of  fact  {e).    Thus 
where  the  suretyship  was  for  a  cash  credit  opened  with  the 
principal  debtor  by  a  bank,  and  the  cash  credit  was  in  fact 
applied  to  pay  off  an  old  debt  to  the  bank,  the  House  of  Lords 
held  that  the  bank  was  not  bound  to  disclose  this,  no  actual 
agreement  being  alleged  or  shown  that  the  money  shoidd  be  so 
applied,  and    the   thing   being   one   which   the  surety  might 

(a)  BcUdon  v.   Donovan,  4  B.  &  Jn$urance  Co.  t.  Lloyd,  10  Ex.  523, 

Aid.  21.  24  L.  J.  Ex.  14. 

(&)  Smith,  Merc.  Law,  279  sqq.  {e)  Lee  v.  Jones,  14  C.  B.  N.  S. 

(c)  BaUton  v.  Mathews,  10  CL  ft  886,  in  Ex.  Ch.  17  C.  B.  N.  S.  482, 
F.  984.  503,  34  L.  J.  0.  P.  131,  138,  which 

(d)  Pledge  ▼.  Buss,  Johns.  663,  may  be  taken  as  a  jadicial  commen- 
Wythes  y.  Lahouchere,  3  De  G.  ft  J.  taiy  on  the  rule  given  in  ffamilUm 
593,  609,  approving  North  British  v.  Watson,  12  CI.  ft  F.  109, 
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naturally  expect  to  happen  (a).  So  the  creditor  is  not  bound  to 
tell  the  surety  that  the  proposed  guaranty  is  to  be  substituted 
for  a  previous  one  given  by  another  person  (6).  But  the  surety 
is  not  liable  if  there  is  a  secret  agreement  or  arrangement  which 
substantially  varies  the  nature  of  the  transaction  or  of  the 
liability  to  be  undertaken :  as  where  the  surety  guarantees 
payment  for  goods  to  be  sold  to  the  principal  debtor,  but  the 
real  bargain,  concealed  from  the  surety,  is  that  the  debtor  shall 
pay  for  the  goods  a  nominal  price,  exceeding  the  market  price,  and 
the  excess  shall  be  applied  in  liquidation  of  an  old  debt  (c) :  or 
where  the  loan  to  be  guaranteed  is  obtained  not  in  the  ordinary 
way,  but  by  an  advance  of  trust  funds  of  which  the  principal 
debtor  himself  is  a  trustee  (d).  In  Lee  v.  Janes  (e)  there  was  a 
continuing  guaranty  of  an  agent's  liabilities  in  account  with  his 
employers.  He  was  in  fact  already  indebted  to  them  beyond  the 
whole  amount  guaranteed  by  the  surety's  agreement,  which  was 
so  worded  as  to  cover  existing  as  well  as  future  liabilities.  The 
surety  was  not  informed  of  this,  and  the  recitals  in  -the  agree- 
ment, though  not  positively  false,  were  of  a  misleading  and 
dissembling  character.  The  majority  of  the  Court  of  Exchequer 
Chamber  held  that  there  was  evidence  of  "studied  effort  to 
conceal  the  truth  "  amounting  to  fraud.  And  on  the  whole  it 
appears  from  this  case  and  EaiUofi  v.  Mathews  (/)  that  the 
concealment  from  the  surety  of  previous  defaults  of  the  principal 
debtor,  when  there  is  a  continuing  guaranty  of  conduct  or  solvency, 
is  in  itself  evidence  of  fraud.  Where  a  person  has  become  a 
surety  on  the  faith  of  the  creditor's  representation  that  another 
will  become  co-surety,  he  is  not  bound  if  that  other  person  does 
not  join ;  and  in  equity  it  makes  no  difference  that  the  guaranty 
was  under  seal  (g)»    Where  a  guaranty  was  given  to  certain 


{a)HamiUon  v.  Watson,  12  CI.  & 
F.  109  ;  ace  Pledge  v.  Buu,  Johns. 
663. 

(6)  North  British  Insurance  Co.  v. 
Lloyd,  10  Ex.  623,  24  L.  J.  Ex.  14, 

(c)  Pidcock  V.  Bishop,  3  B.  &  C. 
606  ;  I.  C.  A.  B.  143,  iUust.  h. 

{d)  Squire  v.  Whitton,  1  H.  L.  C. 
333,  decided  however  chiefly  on  the 
broader  ground  that  there  cannot 
be  a  contract  of  snretyship  in  Hank, 
for  no  creditor  was  ever  named  or 
specified  to  the  snretjr. 


(«)  17  C.  B.  N.  S.  482,  84  L.  J. 
Ex.  181. 

(/)  10  CI.  &  F.  984. 

{g)  Rice  v.  Gordon,  11  Beav.  465, 
Evans  v.  Bremridge,  2  K.  &  J.  174, 
8  D.  M.  G.  100.  The  rule  does  not 
limply  if  the  surety's  remedies  are 
not  really  diminished :  Cooper  v. 
Evans,  4  Eq.  45,  where  the  principal 
debtor  had  not  executed  the  bond, 
but  had  executed  a  separate  agree- 
ment u^der  seat 
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judgment  creditors  in  consideration  of  their  postponing  a  sale 
under  an  execution  already  issued  against  the  principal  debtor, 
but  in  fact  they  did  not  stop  the  sale,  being  unable  to  do  so 
without  the  consent  of  other  persons  interested,  it  was  held  that 
the  guaranty  was  inoperative  (a) ;  but  perhaps  this  case  is  best 
accounted  for  as  one  of  simple  failure  of  consideration ;  for  the 
consideration  for  the  guaranty  was  not  merely  the  credit  given 
to  the  principal  debtor,  but  the  immediate  stopping  of  the  sale. 

The  authorities,  taken  as  a  whole,  establish  that  as  between  Beyond 
creditor  and  surety  there  is  in  point  of  law  no  positive  duty  to  *^"  ?^ 
give  information  as  to  the  relations  between  the  creditor  and  daty  to 
the  principal  debtor,  but  the  surety  is  discharged  if  there  is  ^^^.  '^^^^^' 
actual  misrepresentation,  and  that  silence  may  in  a  particular 
case  be  equivalent  to  an  actual  representation,  whether  it  is  so 
being  a  question  of  fact  (h).     So  far  as  these  rules  attach  special 
duties  to  the  creditor  they  do  not  apply  to  a  mere  contract  of 
indemnity  (c). 

D.  Sales  of  lantl.  Salea  of 

A  misdescription  materially  affecting    the  value,   title,   ot  ^^^^^^ 
character  of  the  property  sold  will  make  the  contract  voidable  able  for 
at  the  purchaser's  option  both  at  law  and  in  equity,  and  this  mlLi"* 
notwithstanding    special    conditions    of    sale    providing    that  Bcription. 
errors  of  description  shall  be  matter  for  compensation  only. 
Flirjlit  V.  Booth  (d)  is  a  leading  case  on  this  subject.      The 
contract  was  for  the  sale  of  leasehold  property,  and  the  lease 
imposed  restrictions  against  carrying  on  several  trades,  of  which 
the  particulars  of  sale  named  only  a  few :  it  was  held  that  the 
purchaser  might  rescind  the  contract  and  recover  back  his 
deposit     Tindal,  C.  J.  put  the  reason  of  the  case  on  exactly  the 
same  grounds  which,  as  we  shall  immediately  see,  have  been 
relied  on  in  like  cases  by  courts  of  equity. 

"  Where  the  misdescription,  although  not  proceeding  from  fraud,  is 
in  a  material  and  substantial  point,  so  far  affecting  the  subject-matter 

(a)  Co<yper  v.  Jod,  1  D.  F.  J.  240.  (c)  Way  v.  ZTwm,  IS  C.  B.  N.  S. 

(6)  Cp.  LCA.  88. 142-144  S.  143  :  292,  82  L.  J.  C.  P.  34  :  but  the 

'*  Any  guarantee  which  the  creditor  point  of  that  case  is  rather  that  there 

has  obtained  hy  mea7i$  qf  keeping  wasnomisrepreBentationciaiM^tiiii 

silence  as  to  a  material  circumstance  cotUractui. 

is  invaUd,''  is  probably  not  intended  {d)  1  Bing.  N.  C.  870,  877, 
to  go  beyond  the  English  law, 


472  CHAP.   IX.    MISBEPRESSNTATION  AND   FRAUD. 

of  the  contract  that  it  may  reasonably  be  supposed  that  but  for  such 
mifidescription  the  purchaser  might  never  have  entered  into  the 
contract  at  all^  in  such  case  the  contract  is  avoided  altogether,  and 
the  purchaser  is  not  bound  to  resoit  to  the  chiuse  of  compensation. 
Under  such  a  state  of  facts  the  purchaser  may  be  considered  as  not 
having  purchased  the  thing  which  was  really  the  subject  of  the  sale." 

So  in  Phillips  v.  Caldcleugh  (a),  where  the  contract  was  for 
the  sale  of  "a  freehold  residence" — ^which  means  free  of  all 
incumbrances  (a) — and  it  appeared  that  the  property  was  subject 
to  restrictive  covenants  of  some  kind,  the  purchaser  was  held 
entitled  to  rescind,  though  the  covenants  were  in  a  deed  prior 
to  that  fixed  by  the  contract  as  the  commencement  of  the 
title. 

Specific  \^  equity  questions  of  this  kind  often  arise  in  suits  for  specific 

ance  and    performance  between  vendors  and  purchasers  of  real  estate,  when 

compensa-  j^j  \^  found  that  the  actual  tenure,  quantity,  or  description  of  the 

equity.       property  varies  from  that  which  was  stated  in  the  contract     The 

effect  of  the  conditions  of  sale  in  the  particular  instance  has 

almost  always  to  be  considered,  and  the  result  of  the  variance 

may  be  very  different  according  to  these,  and  according  to  the 

amount  and  importance  of  the  discrepance  between  the  description 

and  the  fact  (7>). 

Where  (i).  "  If  the  failure  is  not  substantial,  equity  will  interfere  " 

noTrab^  and  enforce  the  contract  at  the  instance  of  either  party  with 

BtantifJ,  proper  compensation  (c).     The  purchaser,  "  if  he  gets  substan- 

enf^e-  ^^^7  ^^^  ^^^  which  he  bargains,  must  take  a  compensation  for 

able,  but  a  deficiency  in  the  value  "  (d).     Here  the  contract  is  valid  and 

Densation"  ^^^"^g  ^^  ^yoth.  parties,  and  the  case  is  analogous  to  a  sale  of 

at  suit  of    specific  goods  with  a  collateral  warranty, 
either 

party.  ^jjj   There  is  a  second  class  of  cases  in  which  the  contract  is 

™:^™  voidable  at  the  option  of  the  purchaser,  so  that  he  cannot  he 
rabstan-  forced  to  complete  even  with  compensation  at  the  suit  of  the 
^oaUe  of  "v^iidor,  but  may  elect  either  to  be  released  from  his  bargain  or 
pecuniary  to  perform  it  with  compensation.  "  Generally  speaking,  every 
tion^partv  P^^^^®^  ^*^  ^  right  to  take  what  he  can  get,  with  compensation 

(a)  L.  R,  4  Q.  B.  169, 161.  (e)  HcUuy  y.  Grant,  18  Vea.  73, 

(5)  See  authorities   collected  on  77. 
the  subject  generally,  Dart,  V.  &  P.  {d)  Dytr  v,   Hargrart,  10   Ves. 

134  sqq.,  644,  664, 1065,  1067,  sqq.  506,  508, 
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for  what  he  cannot  get  *'  {a),  even  where  he  is  not  bound  to  milled 
accept  what  the  other  has  to  give  him  {h),  "Sd'ooii- 

However  a  purchaser's  conduct  may  amount  to  an  affirmation  tnu^  or 
of  the  contract  and  so  deprive  him  of  the  right  to  rescind,  but  **5!t'^^. 
without  affecting  the  right  to  compensation  {e) ;  again,  special  penBation. 
conditions  may  exclude  the  right  to  insist  on  compensation  and 
leave  only  the  right  to  rescind  (d). 

Under  this  head  fall  cases  of  misdescription  affecting  the  value 
of  the  property,  such  as  a  statement  of  the  existence  of  tenancies, 
not  showing  that  they  are  under  leases  for  lives  at  a  low  rent  (e); 
or  an  imqualified  statement  of  a  recent  occupation  at  a  certam 
rent,  the  letting  value  of  the  property  having  been  meanwhile 
ascertained  to  be  less,  and  that  occupation  having  been  peculiar 
in  its  circumstances  (/);  or  the  description  of  the  vendor*s  interest 
in  terms  importing  that  it  is  free  from  incumbrances — such  as 
''  immediate  absolute  reversion  in  fee  simple  " — where  it  is  in  fact 
subject  to  undisclosed  incumbrances  (fj).  The  proper  mode  of 
assessing  compensation  in  a  case  of  misstatement  of  profits  has 
been  recently  considered  in  the  Court  of  Appeal  (h). 

The  treatment  of  this  class  of  cases  in  equity  is  analogous  to 
the  rules  applied  at  conmion  law  to  the  sale  of  goods  not  specifi- 
cally ascertained  by  sample  or  with  a  warranty :  see  p.  465, 
above. 

The  doctrine  that  a  vendor  who  has  less  than  he  undertook  to  Ezoep. 
sell  is  bound  to  give  so  much  as  he  can  give  with  an  abatement  ***^"*" 
of  the  price  applies,  it  is  to  be  understood,  only  where  the  vendor 
has  contracted  to  give  the  purchaser  something  which  he  professed 


(a)  ITughei  v.  Jones,  3  D.  F.  J. 
807,  315 ;    Leyland  v.  IlUnffworth 

2  D.  F.  J.  248,  252. 

[h)  "If  ft  penon  possessed  of 
ft  term  for  100  years  contnusts  to 
seU  the  fee  he  cannot  compel  the 
purchaser  to  take,  but  the  purchaser 
can  compel  him  to  convey  the  term.** 
Per  Lord  Eldon,  Wood  v.  Grifith,  1 
Swanst.  at  p.  54  (though  in  this  case 
not  with  comp3n8ation,  see  next 
page)  :  and  see  Mortlock  v.  BulUr, 
10  Ves.  292,  315. 

(e)  JIughet  v.  Jojies,  supra. 

(d)  Cordinglen  v.   Cheeteborougk, 

3  Gi£r.  496,  4  U.  F.  J.  379,  where 
the  purchaser  claiming  specific  per- 


formance with  compensation,  and 
having  rejected  the  vendor's  offer 
to  annul  the  contract  and  repay  the 
purchaser  his  costs,  was  made  to  per- 
form the  contract  unconditionaUy. 
See  further  as  to  the  effect  of  con- 
ditions of  this  kind  Mawson  v. 
Fletcher,  6  Ch.  91. 

{e)  Hughes  v.  Jones,  3  D.  F.  J. 
307. 

(/)  Dimmock  v.  UdlleU,  2  Ch.  21. 

{g)  Torrance  v.  Bollon,  8  Ch.  118. 
Of  the  peculiar  character  of  the  non- 
disclosure in  that  case  presently. 
Gp.  PhiUips  V.  CaldcUugh,  L.  R.  4 
Q.  B.  169,  p.  472  above. 

(A)  Powell  V.  LViott,  10  Ch.  424, 
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not  capa- 
ble of  esti' 
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option  to 
rescind 
simply. 


to  be,  and  the  purchaser  thought  him  to  be,  capable  of  giviiig. 
Where  a  husband  and  wife  had  agreed  to  sell  the  wife's  estate 
(her  interest  being  correctly  described  and  known  to  the  pur- 
chaser), and  the  wife  would  not  conyey,  the  Court  refused  to 
compel  the  husband  to  convey  his  own  interest  alone  for  an 
abated  price  (a). 

Also  the  Court  will  not  order  vendors  who  sell  as  trustees  to 
perform  their  contract  with  compensation,  on  account  of  the 
prejudice  to  the  cestui  que  trust  which  might  ensue  (6). 

(iii).  But  lastly  the  variance  may  be  so  material  (either  in 
quantity,  or  as  amounting  to  a  variance  in  kind)  as  to  avoid  the 
sale  altogether  and  to  prevent  not  merely  the  general  jurisdiction 
of  the  Court  as  to  compensation,  but  even  special  provisions  for 
that  purpose  from  having  any  application.  "If  a  man  sells 
freehold  land,  and  it  turns  out  to  be  copyhold,  that  is  not  a  case 
for  compensation  (c) ;  so  if  it  turns  out  to  be  long  leasehold, 
that  is  not  a  case  for  compensation ;  so  if  one  sells  property 
to  another  who  is  particularly  anxious  to  have  the  right  of 
sporting  over  it,  and  it  turns  out  that  he  cannot  have  the  right 
of  sporting,  because  it  belongs  to  somebody  else  .  .  .  in  all 
those  cases  the  Court  simply  says  it  will  avoid  the  contract,  and 
will  not  allow  either  party  to  enforce  it  unless  the  person  who  is 
prejudiced  by  the  error  be  willing  to  perform  the  contract 
without  compensation  "  {d).  This  class  of  cases  agrees  with  the 
last  in  the  contract  being  voidable  at  the  option  of  the  party 
misled,  but  it  differs  from  it  in  this,  that  if  he  elects  to  adopt 
the  contract  at  all  he  must  adopt  it  unconditionally,  since 
compulsory  performance  with  compensation  would  here  work  the 
same  injustice  to  the  one  party  that  compulsory  performance 
without  compensation  would  work  to  the  other.  Such  was  the 
residt  in  the  case  now  cited  of  the  real  quantity  of  the  property 


(a)  CtuUe  V.  WilJdn9on,  5  Ch.  684. 
In  a  late  case  where  the  husband 
had  the  reyersion  in  fee  after  a  life 
interest  to  the  wife,  specific  per- 
formance with  compensation  was 
granted :  Barker  v.  OoaCy  i  Cb.  D. 
464 ;  aed  qu, 

(b)  White  V.  Cuddon,  8  CL  &  F. 
766. 

(c)  And  conyersely,  a  man  who 
bnjB  an  esti^te  w  copyhold  is  not 


bound  to  accept  it  if  it  is  in  fact 
freehold.  For  "the  motiyes  and 
fiincies  of  mankind  are  infinite ; 
and  it  is  unnecessary  for  a  man  who 
has  contracted  to  purchase  one  thing 
to  explain  why  he  refuses  to  accept 
another  : "  Ay!ei  v.  Cox,  16  Beav. 
28. 

(<2)  Earl  of  DurMm  y.  Ze^rdj 
84  Beay.  611. 


SALBS  OP  LAin);    WHERB  OOKPBNSATION   INAPPLICABLE. 


475 


falling  short  by  nearly  one-half  of  what  it  had  heen  Gnippoaed  to 

be  (a).     But  in  a  later  case  where  the  vendors  were  found  to  be 

entitled  only  to  an  undivided  moiety  of  the  property  which  they 

had  professed  to  sell  as  an  entirety,  the  Court  found  no  difficulty 

in  ordering  specific  performance  with  an  abatement  of  half  the 

price  at  the  suit  of  the  purchaser,  as  no  injustice  would  be  done 

to  the  vendors,  who  would  be  fully  paid  for  all  they  really  had 

to  sell  (b).     The  real  question  is  whether  the  deficiency  is  such 

as  to  be  fairly  capable  of  a  money  valuation  (c).     It  seems  that 

where  it  is  in  the  vendor's  power  to  make  good  the  description 

of  the  property,  but  not  by  way  of  money  compensation,  it  may  Where 

be  in  his  option  to  perform  the  contract  with  the  non-pecuniary  yendor*a 

compensation  applicable  to  the  circumstances  or  to  treat  it  as  ?oweT  to 

ixi&ke  flTOod 

rescinded.     In  a  recent  case  a  lot  of  building  land  (part  of  a  ^jg  repre- 

larger  estate  intended  to  be  sold  together)  was  sold  under  Mntationa, 

restrictive  conditions  as  to  building,  and  in  particular  that  no 

public-house  was  to  be  built ;  the  purchaser  assumed  from  the 

plan  and  particulars  of  sale,  and  in  the  opinion  of  the  Court 

with  good  reason,  that  the  whole  of  the  adjoining  property 

would  be  subject  to  like  restrictions.     One  small  adjacent  plot 

had  in  fact  been  reserved  by  the  vendor  out  of  the  estate  to  be 

sold,  so  that  it  would  be  free  from  restrictive  covenants ;  but 

this  did  not  sufficiently  appear  from  the  plan.     The  vendor  sued 

for  specific  performance.     It  was  held  that  he  was  entitled  at 


(a)  The  price  asked  had  been  fixed 
by  reference  to  the  rental  alone. 
Qu,  how  the  case  would  have  stood 
oonld  a  price  proportional  to  the 
area  have  been  arrived  at.  And 
see  Sicaisiand  ▼.  Dearsley,  27  Beav. 
480  (where  it  is  left  doubtful  whether 
the  purchaser  could  or  could  not 
have  enforced  the  contract  with 
compensation).  Cp.  D.  18. 1.  de  cont. 
emt.  22-24,  enunciating  precisely  the 
same  principle  as  that  applied  by 
our  courts  ol  equity.  Hanc  legem 
▼enditionis  :  Si  quid  torn  vd  re- 
liffioH  ett,  eiua  venU  nihil,  super- 
vacoam  non  esse,  sed  ad  modica 
loca  pertinere :  oeterum  si  omne 
religiosum,  vel  sacrum,  vel  publicum 
venierit,  nullam  esse  emiionem : 
and  see  eod,  tU,  18,  40  pr.  In 
WhUUmore  v.  WhUtemore,  8  Eq. 
60S,  a  case  of  material  deficiency  in 
quantity,  it  was  held  that  »  oon- 


dition  of  sale  providing  generally 
that  errors  of  description  should  be 
only  matter  of  compensation  did 
apply,  but  another  excluding  com- 
pensation for  errors  in  quantity  did 
not ;  so  that  on  the  whole  the  pur- 
chaser could  not  rescind,  but  was 
entitled  to  compensation. 

(b)  Bailey  v.  Piper,  18  Eq.  683. 
WheatUy  v.  Slade,  4  Sim.  126,  is 
practically  overruled  by  this.  Maw 
V.  Topham,  19  Beav.  676,  is  dis- 
tinguishable, as  there  the  purchaser 
knew  or  ought  to  have  known  that 
a  good  title  could  not  be  made  to  the 
whole. 

(c)  See  Ihfer  r,  Hargrare,  10 
Yes.  at  p.  507 ;  and  on  the  dis- 
tinction of  the  different  classes  of 
cases  generally,  per  Amphlett,  B. 
PhiUipt  V.  Mitler,  L,  R  10  C.  P. 
427-8, 
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his  option  to  a  decree  for  specific  performance,  on  the  terms  of 
entering  into  a  restrictive  covenant  including  the  reserved  plot, 
or  to  have  his  bill  dismissed  (a).  It  is  rather  difficult  to  see 
"why  the  option  should  not  have  been  with  the  purchaser. 
The  vendor  had  the  means  of  performing  what  must  be 
taken  to  have  reaUy  been  his  contract  (for  a  man  cannot  be 
heard  to  say  that  the  natural  construction  and  meaning  of 
the  contract  he  proposes,  whether  by  a  verbal  description  of 
the  subject-matter,  or  by  words  helped  out  by  maps  or  other 
symbols,  is  not  the  moaning  he  intended  :  accipiuntur  fortius 
contra  j^o/erenteni  (b) :  and  it  might  have  been  a  not  unsound 
or  unjust  conclusion  to  hold  that  he  was  simply  bound  to 
perform  it. 

This  third  class  of  cases  may  be  compared  (though  not  exactly) 
to  a  sale  of  goods  subject  to  a  condition  or  "  warranty  in  the 
nature  of  a  condition,'^  so  that  the  sale  is  "  to  be  null  if  the 
affirmation  is  incorrect "  (c). 

• 

A  purchaser  who  in  a  case  falling  under  either  of  the  last  two 
heads  exercises  his  option  to  rescind  the  contract  may  sue  in  the 
Chancery  Division  to  have  it  set  aside,  and  recover  back  in  the 
same  action  any  deposit  and  expenses  already  paid  under  the 
contract  (cf).  And  it  seems  that  there  is  an  independent  right 
to  sue  in  equity  for  the  return  of  the  deposit  and  expenses,  at  all 
events  if  there  are  any  accompanying  circumstances  to  afford 
ground  for  equitable  jurisdiction,  such  as  securities  having  been 
given  of  which  the  specific  restitution  is  claimed  {e). 

To  return  to  the  more  general  question,  it  is  the  duty  of  the 
vendor  to  give  a  fair  and  unambiguous  description  of  his  property 
and  title.  If  he  does  not  intend  to  offer  for  sale  an  unqualified 
estate,  the  qualifications  should  appear  on  the  face  of  the  par- 
ticulai-s  (/).     In  Torrance  v.  Bolton  {g)  an  estate  ^vas  offered  for 


(a)  BtUkwmh  v.  Becktnth,  8  £q. 
100.  The  case  comes  very  near 
Bloomer  y,  SpiUl£,  13  Eq.  427,  and 
others  of  that  class,  explained  pp. 
416,  456,  above. 

(6)  2  Sm.  L.  C.  525  ;  D.  2.14.  de 
pactis,  89  D.  18.  1  de  cent.  emt.  21. 

(c)  Bannerman  v.  White,  10  C  B. 
N.  S.  844,  31  L.  J.  C.  P.  28. 

((/)  E.g,  Stanton  v.  TaUertaU^  1  Sm. 


&  G.  529,  Torrajvce  v.  Botton,  8  Ch. 
118. 

(e)  AheravMin  Ironworhi  Co,  v. 
Wickeniy  4  Ch.  101,  where  the  con- 
tract having  been  rescinded  by 
consent  before  the  salt  was  held  not 
to  deprive  the  Court  of  jurisdiction. 

(/)  Hughe*  v.  Jonety  8  D.  F.  J. 
807,  814. 

(g)  8  Ch.  118. 
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sale  as  an  immediate  Teversion  in  fee  simple.     At  the  auction  Coneeal- 
conditions  of  sale  were  read  aloud  from  a  manuscript,  but  no  particulani 
copy  given  to  the  persons  who  attended  the  sale.     One  of  these  aot  ex- 
conditions   showed    that    the  property  was  subject  to   three  ^,rect 
mortgages.     The  plaintiff  in  the  suit  had  bid  and  become  the  Btatemcnt 
purchaser  at  the  sale,  but  without  having,  as  he  alleged,  distinctly  ^^^^^^  ^j^j 
heard  the  conditions  or  understood  their  effect.     The  Court  held  r^^d  o^t  at 
that  the  particulars  were  misleading ;  that  the  mere  reading  out  Tomnoe 
of  the  conditions  of   sale  was  not  enough  to  remove  their  V'  Bolton, 
effect  and  to  make  it  clear  to  the  mind  of  the  purchaser  what  he 
was  really  buying ;  and  that  he  was  entitled  to  have  the  contract 
rescinded  and  his  deposit  returned. 

A  misleading  description  may  be  treated  as  a  misrepresentation 
even  if  it  is  in  terms  accurate :  for  example,  where  property  was 
described  as  "  in  the  occupation  of  A."  at  a  certain  rental,  and  in 
truth  A.  held  not  under  the  vendor,  but  under  another  person's 
adverse  possession  (a),  or  where  immediate  possession  is  material 
to  the  purchaser,  and  the  tenant  holds  under  an  unexpired  lease 
for  years  which  is  not  disclosed  (6).  "  There  should  be  perfectly 
good  faith  on  the  part  of  the  vendor  in  the  representations  wliich 
he  makes  to  the  purchaser  "  (a), 

AM  this  proceeds  on  the  supposition  that  tlie  vendor's  proi)erty 
and  title  are  best  known  to  himself,  as  almost  always  is  the  case. 
But  the  position  of  the  parties  may  be  reversed  :  a  person  who 
has  become  the  owner  of  a  property  he  knows  very  little  about 
may  sell  it  to  a  person  well  acquainted  with  it,  and  in  that  case  a 
material  misrepresentation  by  the  purchaser  makes  the  contract, 
and  even  an  executed  conveyance  pursuant  to  it,  voidable  at 
the  vendor's  option  (c).  So  it  is  where  the  purchaser  has  done 
acts  unknown  to  the  vendor  which  alter  their  position  and  rights 
with  reference  to  the  property :  as  where  there  is  a  coal  mine 
under  the  land  and  the  purchaser  has  trespassed  upon  it  and 
raised  coal  without  the  vendor's  knowledge :  for  here  the  proposed 
purchase  involves  a  buying  up  of  rights  against  the  purchaser  of 
which  the  owner  is  not  aware  (d). 

The  House  of  Lords  decided  in  Wilde  v.  Gibson  (e)  that  the  Non-die- 

dosure  of 

(o)  Lachlan  t.  Rofnoldt,  K»y  62.  [d)  Phillipg  v.  Homfray,    6  CIi. 

\h)  OabaUero  t.  ffeaty,  0  Ch.  447.  770,  779. 

(c)  Jlaifffonh  v.   Wtaring,  12  £q.  (e)  1  H.  L.  C.  605. 
320. 
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defect  of  vendor's  silence  as  to  a  right  of  way  over  the  property,  of  the 
actually  existence  of  which  he  was  not  shown  to  be  aware,  was  no  ground 
known  to  for  setting  aside  the  contract.  This  reversed  the  decision  of 
WildeTi.  Knight  Bruce,  V.-C,  (a)  who  held  that  the  silence  of  the  par- 
ticulars taken  together  with  the  condition  of  the  property  (for 
the  way  had  been  enclosed)  amounted  to  an  assertion  that  no 
right  of  way  existed.  In  any  view  it  seems  an  extraordinary, 
not  to  say  dangerous,  doctrine  to  say  that  a  vendor  is  not  bound 
to  know  his  own  title,  so  far  at  least  as  with  ordinary  diligence 
he  may  know  it :  and  the  case  is  severely  criticized  by  Lord  St. 
Leonards  (b).  The  Irish  case  relied  on  by  the  Lords  as  a  direct 
authority  may  be  distinguished  on  the  ground  that  the  representa- 
tion there  made  by  the  lessor  that  there  was  no  right  of  way 
was  made  not  merely  with  an  honest  belief,  but  with  a  reasonable 
belief  in  its  truth  (c) 

The  decision  in  Wilde  v.  Gibson  was  much  influenced  by  the 
purchaser's  case  having  been  rested  in  the  pleadings  to  a  certain 
extent  upon  charges  of  actual  fraud,  which  however  were  aban- 
doned in  argument :  the  doctrine  of  constructive  notice,  it  was 
said,  could  not  be  applied  in  support  of  an  imputation  of  direct 
personal  fraud.  Even  so  the  result  in  modem  practice  would  only 
be  that  the  plaintiJQf  would  have  to  pay  the  costs  occasioned  by 
the  unfounded  charges ;  he  would  not  lose  any  relief  for  which 
he  otherwise  showed  sufficient  grounds  (d).  And  on  examining 
the  pleadings  it  is  diffiqult  to  find  any  imputation  sufficient  to 
justify  the  grave  rebukes  expressed  in  the  judgments  (e). 
Altogether  the  case  strongly  illustrates  the  confusion  and  incon- 
venience which  may  follow  from  the  use  of  the  word  fraud  with 
a  latitude  inconsistent  with  its  ordinary  and  natural  meaning.  It 
was  also  said  by  Lord  Campbell  that  a  court  of  equity  will  not 
set  aside  an  executed  conveyance  on  the  ground  of  misrepresen- 
tation or  concealment,  but  only  for  actual  fraud  (/) :  but  this 


(a)  S.  C.  »Jom.  Gibson  v.  D'Eate,  2 
Y.  &.  C.  542. 

{h)  Sugd.  Law  of  Property,  614, 
637,  &c. 

{c)  Indeed  the  Court  seems  to 
have  thought  it  vxis  true,  notwith- 
standing Uie  adverse  result  of  an 
action.  Legge-v.  Croker^  1  Ball  & 
B.  606,  Sugd.  op.  cit,  657. 

(rf)  HUliard  v.  Eiffcy  L.  R  7  H. 


L.  39  ;  see  next  chapter. 

(c)  The  bill  in  Gihwn  v.  I/EOe, 
which  is  to  be  foond  in  the  printed 
cases  of  1848,  has  the  words  "  care« 
f  uUy  concealed "  in  one  passage  : 
"  fraudulently  concealed  "  in  another 
may  mean,  of  course,  fraudulently 
in  a  technical  sense. 

(/)  IH.  L.  a632. 
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dictnm  has  not  been  followed.  In  a  late  case  where  copyhold 
land  had  been  sold  as  freehold,  apparently  in  good  faith,  the 
sale  was  set  aside  after  conveyance  (a).  Here,  however,  the 
seller  had  notice  when  he  bought  the  land  himself  that  some 
part  of  it  at  least  was  copyhold.  On  the  other  hand  there  may 
be  a  want  of  diligence  on  the  purchaser's  part  which,  although 
not  such  as  to  deprive  him  of  the  right  of  rescinding  the  contract 
before  completion,  would  preclude  him  from  having  the  sale  set 
aside  after  conveyance  (b). 

As  a  general  result  of  the  authorities  there  seems  to  be  no  General 
doubt  that  on  sales  of  real  property  it  is  the  duty  of  the  party      ®' 
acquainted    with   the   property    to  give    substantially  correct 
information,  at  all  events  to  the  extent  of  his  own  actual  know- 
ledge, of  all  facts  material  to  the  description  or  title  of  the 
estate  offered  for  sale. 

The  rule  seems  not  applicable  as  between  lessor  and  lessee,  Exception 
where  the  letting  is  for  an  occupation  by  the  lessee  himself,  "cupation 
and  so  far  as  concerns  any  physical  fact  which  can  be  dis-  leases, 
covered  by  inspection  ;  for  in  ordinary  circumstances  the  land* 
lord  is  entitled  to  assume  that  the  tenant  will  go  and  look  at  the 
premises  for  himself,  and  therefore  is  not  bound  to  tell  him  if 
they  are  in  bad  repair  or  even  ruinous  (c). 

E.  Family  Settlements,  Family 

In  the  negotiations  for  family  settlements  and  compromises  J^*^^ , 
it  is  the  duty  of  the  parties  and  their  professional  agents  not  duty  of 
only  to  abstain  from  misrepresentations,  but  to  communicate  to  ^^^^' 
the  other  parties  all  material   facts  within    their    knowledge 
affecting  the  rights  to  be  dealt  with.     The  omission  to  make 
such  communication,  even  without  any  wrong  motive,   is    a 
ground  for  setting  aside  the  transaction.     **  Full  and  complete 
communication  of  all  material  circumstances  is  what  the  Court 


(tf)  Mart  V.  Swaine,  7  Ch.  D.  42  ;  feet  of  tide,    but    the    purchaser 

also  in  Saygcuih  v.  Wea/ring^  12  Eq.  omitted  to  examine  the  originals. 

320,  an  executed  conveyance  was  {t)  Keates  v.  Earl  Cadogan,  IOC. 

set  aside  on  simple  misrepresenta-  B.  591,  20  L.  J.  C.  P.   76.    The 

tion.  general    rule    does    apply  as    to 

(6)  iPOvUoch  y.  Oregoriff  1  K.  ft  matters    of  title  :  Moityn  v.   Wett 

J.  286,  where  a  will  was  misstated  Mostyn   Coai,  <£rc.,   Co,  1  C.  P.  D. 

in  the  abstract  so  as  to  conceal  a  de-  145. 
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must  insist  on  "  (a).  "  Without  full  disclosure  honest  intention 
is  not  sufficient,"  and  it  makes  no  difference  if  the  non-disclosuro 
is  due  to  an  honest  but  mistaken  opinion  as  to  the  materiality 
or  accuracy  of  the  information  withheld  (h).  The  operation  of  this 
rule  is  not  affected  by  the  leaning  of  equity,  as  it  is  called, 
towards  supporting  re-settlements  and  similar  arrangements  for 
the  sake  of  peace  and  quietness  in  families  (c). 


Contracts       F.  Contracts  to  take  Shares  in  Companies  and  Contracts  of 

to  take  Promoters. 

Bbareft. 

Proepectufl  "  The  public,  who  are  invited  by  a  prospectus  to  join  in  any 
n?  ^  •  ^^^  adventure,  ought  to  have  the  same  opportunity  of  judging 
tively  and  of  everything  which  has  a  material  bearing  on  its  tnie  character 
"®^^®^y  as  the  promoters  themselves  possess  "  {d) :  and  those  who  issue 
a  prospectus  inviting  people  to  take  shares  on  the  faith  of  the 
representations  therein  contained  are  bound ''  not  only  to  abstain 
from  stating  as  fact  that  which  is  not  so,  but  to  omit  no  one  fact 
within  their  knowledge  the  existence  of  which  might  in  any 
degree  affect  the  nature  or  extent  or  quality  of  the  privileges  and 
advantages  which  the  prospectus  holds  out  as  an  inducement  to 
take  shares"  (e).  Therefore  if  untrue  or  misleading  represen- 
tations are  made  as  to  the  character  and  value  of  the  property  to 
be  acquired  by  a  company  for  the  purposes  of  its  operations  (/  ), 
the  privileges  and  position  secured  to  it,  the  amount  of 
capital  (//),  or  the  amount  of  shares  already  subscribed  for  {h),  a 
person  who  has  agreed  to  take  shares  on  the  faith  of  such 
representations,  and  afterwards  discovers  the  truth,  is  entitled  to 
rescind  the  contract  and  repudiate  the  shares,  if  he  does  so  within 
a  reasonable  time  and  before  a  winding-up  has  given  the  coni- 


(a)  Oordon  v.  Gordon,  3  Sw.  400, 
473 

(5)  Ih.  477.  How  far  does  this 
got  It  can  hardly  be  a  duty  to 
communicate  mere  gossip  on  the 
chance  of  there  being  something  in 
it.  Probably  the  test  Ib  (as  in  the 
case  of  marine  insurance,  p.  466. 
above)  whether  the  judgment  of  a 
reasonable  man  would  be  affected. 

(c)  Ih,;  Pane  v.  Fane,  20  Eq. 
693. 

{d)  Lord  Chelmsford  in  Central 
Ry,  Co.  of  Venesuda  v.  KUch,  L.  B. 


2H.  L.  99. 113. 

(e)  Kindersley,  V.-C.  New  Bruns* 
wick,  <frc  Co,  V.  Mufffftridget  1  Dr. 
&  Sm.  363,  881,  adopted  by  Lord 
Chelmsford,  I.  c 

if)  Reett  River  Silver  Mining  Cb. 
V.  Smith,  L.  R.  4.  H.  L.  64,  affg. 
s.  c  nom  Smithes  ca.  2  Ch.  604. 

(g)  Central  Ry.  Co.  of  Venezuda  r. 
Kiich,  supra. 

(h)  Wright*s  ca.  7  Ch.  55  ;  cp. 
Moore  &  De  la  Torre* $  ca.  18  j^. 
661. 
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pany'6  crcditoi'S  an  indefeasible  right  to  look  to  him  a^  a  con- 
tributory. For  full  information  on  this  subject  the  reader  is 
referred  to  Mr.  Justice  Lindley's  treatise  (a). 

There  is  likewise  a  fiduciary  relation  between  a  promoter  and  I^ty  of 
the  company  in  its  corporate  capacity,  which  imposes  on  the  toOTn. 
promoter  the  duty  of  full  and  fair  disclosure  in  any  transaction  P*ny. 
with  the  company,  or  even  with  persons  provisionally  represent- 
ing the  inchoate  company  before  it  Lb  actually  formed  (h). 

The  Companies  Act  1867,  s.  38,  makes  it  the  duty  of  promoters 
of  a  com])any  to  disclose  in  the  prospectus  any  previous  contract 
entered  into  by  the  company  or  the  promoters ;  in  default  of 
which  the  prospectus  is  deemed  **  fraudulent  on  the  part  of  the 
l^romoters,  directors,  and  officers  of  the  company  knowingly 
issuing  the  same ''  as  regards  any  one  taking  shares  on  the  faith 
of  the  prospectus  and  Avithout  notice  of  the  contract.  This 
creates  no  duty  on  the  part  of  any  one  who  was  not  a  promoter 
at  the  date  of  the  contract  (r),  nor  towards  any  one  but  share- 
holdei's  (^0  :  and  it  seems  the  right  it  gives  the  shareholder  is 
to  bring  an  action  of  deceit  against  the  delinquent  personally, 
and  not  to  be  released  from  his  contract  (o).  The  contracts 
mentioned  in  this  very  loosely  drawn  enactment  include  not  only 
contracts  binding  or  intended  to  bind  the  company  itself,  but 
all  contracts  involving  dealings  with  the  company's  shares  or 
asftcts  which,  if  known  to  a  prudent  man,  would  be  material  to 
determine  his  judgment  as  to  taking  shares  (e). 

In  the  case  of  the  contract  to  marry  thei*e  is  no  special  duty  Ck>ntract 
of  disclosure,  except  so  far  as  the  woman's  chastity  is  an  implied  ^  "■'•"T. 
condition.     The  non-disclosure  of  a  previous   and  subsisting 
engagement  to  another  person  (/),  or  of  the  party's  own  previous 
insanity  (^),  i.s  no  answer  to  an  action  on  the  promise.     If 
promises  to  marry  are  to  give  a  right  of  action,  one  would  think 


(a)  Lindley    on  Partnenhlp,   2.  d2a 

982,  1459.  (e)  Twycrou  v.  QraiU,  (C.  A-)  2 

(6)  New  Sombrero  PhotpJiate  Co.  C.  P.  D.  469.    The  Coart  of  Appeal 

V.  Erlanger,  5  Ch.  D.  73 ;  per  Jamea,  was  eqnally  divided.    Further legia- 

L.  J.  at  p.  118  ;  Bagnall  v.  CariUm,  lation  on  the  subject  is  expected. 

6  Ch.  D.  371.  (/)  Beacheyy,  Brown,  E.  B.  &£. 

(c)  Oova't  ca.  20  Eq.  114, 1  Ch.  796,  29  U  J.  Q.  B.  105. 

D.  182.  kg)  BaJker  v.  Cartwright,  10  C.  B. 

(d)  Corndl  v.  Hag,  L.  B.  8  C.  P.  N.  S.  124. 

I  I 
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the  contract  should  bo  treated  as  one  requiring  the  utmost  good 
faith  :  but  such  are  the  decisions. 

Marriage  itself  is  not  avoided  even  by  actual  fraud  (a),  but 
the  reasons  for  this  ate  obviously  of  a  different  kind  :  nor  is  a 
marriage  settlement  rendered  voidable  by  the  wife's  non-disclosure 
of  previous  misconduct  (h). 

It  now  remains  to  see  how  the  authorities  stand  as  establishing 
or  tending  to  establish  a  general  rule  for  the  treatment  in  equity 
of  contracts  entered  into  by  one  party  in  consequence  of  represen- 
tations made  by  the  other  which  were  not  true  in  fact^  but  not 
known  to  be  untrue  by  the  person  making  them. 

The  cases  at  common  law  have  established  that  a  false  repre- 
sentation may  bo  a  substantive  ground  of  action  for  damages 
though  it  is  not  shown  that  the  person  making  the  statement 
knew  it  to  be  false.  It  is  enough  to  show  that  he  made  it  with 
a  view  to  secure  some  benefit  to  himself,  or  to  deceive  a  third 
person,  and  without  believing  it  to  be  true  (c).  On  the  other 
hand  there  is  no  actionable  wrong  in  a  representation  which 
though  untrue  in  fact  is  believed  to  be  true  by  the  person  making 
it  {(f). 

Silence  is  equivalent  to  misrepresentation  for  this  purpose  if 
''  the  withholding  of  that  which  is  not  stated  makes  that  which 
is  stated  absolutely  false,"  but  not  otherwise  (e). 

Right  of         The  state  of  things  which  gives  the  higher  right  to  bring  an 
"*^™*  action  in  the  nature  of  the  old  common  law  action  of  deceit  (  f) 


Of  the 

effect  of 
murepre- 
Bentation 
on  validity 
of  oon- 
tractfl  in 
general. 
Action  of 
deceit 


{a)  Swift  V.  KeU^,  3  Knapp,  P.  G. 
257,  298. 

(6)  Evans  ▼.  OarrinffUnif  2  D.  F.  J. 
481.  It  is  there  aaad  however  that 
non-disdoBure  of  adultery  would  be 
enough  to  avoid  a  separation  deed. 

(c)  Taylor  y,  AskUm,  II  M.StW, 
401  ;  Bvant  v.  Edmondt,  13  G.  B. 
777.  See  Benjamin  on  Sale,  361- 
869,  where  the  cases  are  fully  dis. 
cuBsed. 

(eO  Taylor  v.  Ashton,  supra; 
OoUins  ▼.  Evans,  5  Q.  B.  820; 
Ormrod  v.  Hutk,  14  M.  ft  W.  653. 
See  notes  to  Chanddor  v.  Lopus,  1 
Sm.  L.  G.  174;  Higgins  v.  Samks, 
2  J.  &  H.  460,  466.  If  a  man 
affects  to  contract  as  an  agent 
authorized  by  a  principal,  having  in 


fact  no  authority,  it  has  been  said 
that  he  may  be  sued  on  the  false 
statement  as  a  wrong, "  eventiiongh 
he  does  not  know  it  to  be  false,  bat 
1)eliere8  without  sufficient  grounds 
that  the  statement  will  ultimately 
turn  out  to  be  correct :"  per  Cur. 
Smout  V.  Ilbery,  10  M.  &  W.  1,  9  : 
see  however  1  Sm.  L.  G.  178. 

(f )  Peek  V.  Gnmey,  L.  B.  6  H.  L, 
877,  890,  408. 

(/)  The  right  is  equitable  as  well 
as  legaL  Suits  analogous  to  the 
action  of  deceit  occurred  in  equity 
practice  before  the  Jndicature  Acts, 
as  in  Slim  v.  OroueheTf  1  D.  F.  J. 
518  ;  and  see  ffitt  v.  Lane,  11  £q. 
215,  220  ;  Peek  v.  Oumey,  svpra. 
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must  obyionslj  give  the  lesser  right  of  simply  avoiding  the  con-  not  neces- 
tract.     But  the  two  rights  are  not  therefore  co-extensive.    One  u^^^ 
can  see  no  reason  on  principle  for  assuming  the  oonvcTse  propo-  to  same 
sition  to  be  true,  namely  that  a  contract  cannot  be  rescinded  for  ^*  "  * 
misrepresentation  unless  an  action  of  deceit  could  be  maintained. 
It  is  one  thing  to  say  that  a  man's  conduct  in  inducing  another 
to  contract  with  him  does  not  amount  to  a  substantive  wrong, 
and  another  thing  to  say  that  he  is  entitled  to  enforce  the  con- 
tract.    There  is  no  doubt,  however,  that  it  has  been  at  least  the 
strong  tendency  of  the  common  law  to  ignore  the  distinction. 
In  courts  of  equity  we  find  on  the  other  hand  a  sufficiently 
marked  though  not  whoUy  uniform  disposition  to  recognize  it. 
The  actual  decisions  are  for  the  most  part  on  questions  falling 
under  one  or  other  of  the  special  heads  we  have  already  gone 
through,  and  this  increases  the  difficulty  of  drawing  general  con- 
clusions.    But  the  presence  of  considerations  of  a  more  general 
kind  is  believed  on  the  whole  to  justify  the  statement  of  the  rule 
of  equity  given  above  (p.  464). 

Lord  Brougham  laid  down  in  Attwood  v.  Sniall  (a),  without  I>ictft  in 
any  qualification  or  exception  (beyond  calling  attention  to  the  gniall  too 
distinction  between  a  simple  representation  and  a  warranty) —  narrow, 
that  the  following  things  must  all  concur  if  a  contract  is  to  be 
set  aside  on  the  ground  of  false  representation : 

A  representation  contrary  to  the  fact. 

Knowledge  of  the  party  making  it  that  it  is  contrary  to  the 
fact. 

This  representation  being  the  cause  of  the  other  party's  con- 
tracting {dolus  dans  locum  contradui). 

But  it  is  certain,  as  we  have  just  seen,  that  except  for  the 
purpose  of  establishing  distinct  and  specific  charges  of  fraud, 
the  second  of  these  conditions  is  subject  to  considerable  ex- 
ceptions in  special,  but  large  and  important^  classes  of  cases. 

It  is  also  sufficiently  certain  that  mere  ignorance  as  to  the  Settled 
truth  or  falsehood  of  a  material  assertion  which  turns  out  to  be  ^^^^i 
untrue  must  be  treated  as  equivalent  to  knowledge  of  its  un-^  reokless 
truth.     "  If  persons  take  upon  themselves  to  make  assertions  as  ^fi^®******- 

(cO  6  CL  &  F.  282, 444. 
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to  which  they  are  ignorant  whether  they  are  true  or  nnti-ue, 
they  must  in  a  civil  point  of  view  be  held  as  responsible  as  if 
they  had  asserted  that  which  they  knew  to  be  untrue  "  (a).  In 
other  words,  wilful  ignorance  may  have  the  same  consequences 
as  fraud  (b).  So  may  ignorance  which,  though  not  wilful,  is 
negligent:  as  when  positive  assertions  of  fact  are  made  as  if 
founded  on  the  party's  own  knowledge,  whereas  in  truth  they 
ait)  merely  adopted  on  trust  from  some  other  person.  The  proper 
course  in  such  a  case  is  to  refer  distinctly  to  the  authority  relied 
upon  (c), 

Xegb'gent  It  is  no  less  established  that  a  person  w]io  makes  a  wrong 
IrffikcU**  statement  as  to  a  fact  which  was  once  actually  within  his  own 
once  knowledge,  and  which  it  is  his  business  to  remember,  cannot 

known.       excuse  himself  by  alleging  that  he  had  forgotten  it  at  the  time 
of  making  the  statement  (d). 

General  On  the  general  question  Loixl  Hatherley,  when  Vice-Chancellor, 

in  Bftrrf  ?  ^^^  down  the  following  principles  : 

( 'roskey  :  "  First.  Every  man  must  be  held  responsible  for  tlie  coii- 
rather"      sociueiices  of  a  false  representation  made  by  hiiu  to  another, 

on  the  upon  which  that  other  acts,  and  so  acting  is  injured  or 
question  of  j         'n    t 

iJctionable  damnified. 

wrong.  Secondly.     Every  man  must  be  held  responsible  for  the  con- 

sequences of  a  false  representation  made  by  him  to  another, 
upon  which  a  tliird  person  acts,  and  so  acting  is  injured  or 
damnified — provided  it  appear  that  such  false  representation 
was  made  with  the  intent  that  it  should  be  acted  upon  by  such 
third  person  in  the  manner  that  occasions  the  injury  or  loss  (f»). 
Thirdly.  The  injury  must  be  the  immediate  and  not  the 
remote  consequence  of  tlic  representation  thus  made"  (/). 

But  these  rules,  it  will  be  observed,  are  stated  cliiefly,  and 
tlic  second  of  them  exclusively,  with  reference  to  liability  cj- 
delicto :  and  the  suit  in  which  the  judgment  was  given  "was  in 


(a)  Per  Lord  Cairns,  Beeie  River  p.  611. 

Silver  Mining  Co,  v.  Smtth,  L.  R.  4  (d)  Bturrowti  v.    Lock',    10  Ve». 

H.  L.  79 ;  Rawlins  y.  Wickham,  3  490  ;  Slim  v,  Oroucher,  1  D.  F.  J. 

De  G.  &  J.  804,  316.  51S,  525. 

(ft)  (hven  V.  Homxin,  4  H.  L.  C.  (e)  See  Peek  v.  Gumey^  L.  R.  6 

at  p.  1035.  H.  Ti.  396,  412. 

((■)  Ro/wUm  v.  Wickham,  8  De  G.  (/)  Barry  v.  Crotlkey,  2  J,  &  H. 

&  J.  at  p.  813,  Smiih'i  ca.  2  Gh.  at  122. 
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fact  founded  on  a  liability  of  that  nature  rather  than  a  simple 
right  of  rescission.  It  seems  to  be  assumed  that  the  representa- 
tion is  made  with  knowledge  of  its  untruth. 

In  Jennings  v.  Broughion  (a),  a  suit  to  set  aside  a  purchase  Jemiing« 
of  shares  in  a  mine,  the  L.  J.  Knight  Bruce  said  that  (apai't  t^n. 
from  another  point  to  which  we  shall  come  afterwards)  the 
questions  were  as  follows :  1.  In  the  representations  made  by 
the  defendants  was  there  any  untrue  assertion  material  in  its 
nature,  that  is,  ^' which,  taken  as  true,  added  substantially  to  the 
value  or  promise  of  the  mine,  and  was  not  evidently  con- 
jectural merely  1 "  2.  If  so,  was  it  made  without  a  belief  in 
its  truth  by  the  person  making  it)  3.  If  made  with  such 
belief,  was  the  belief  entertained  without  fair  or  reasonable 
ground  ?  It  is  submitted  that  this,  notwithstanding  the  special 
nature  of  the  case,  was  intended  and  is  to  be  accepted  as  an 
accurate  statement  of  the  general  law.  More  recently  it  has 
been  said  that ''  when  a  representation  in  a  matter  of  business  is 
made  by  one  man  to  another  calculated  to  induce  him  to  adapt 
his  conduct  to  it,"  knowledge  of  the  representation  being  untrue 
is  not  material  (fi)  :  but  it  was  held  in  the  particular  case  that 
there  was  in  fact  no  misrepresentation. 

The  cases  on  misrepresentation  in  family  settlements,  espe-  ^^^  ^^ 
cially  the  late  one  of  Fane  Y,Fans  (c),  seem  also  to  involve  the  gettle- 
general  principle  or  head  of  equity,  that  a  material  statement  of  mentii. 
that  which  is  untrue,  though  innocently  made,  is  ground  for 
avoiding  a  contract :  but  here,  as  we  have  already  seen,  there  is 
held  to  be  a  special  positive  duty  of  communication. 

On  the  whole  we  have  thought  it  best  to  state  the  rule  in  a 
general  form  (p.  464  above),  though  it  must  be  admitted  that 
this  goes  beyond  the  letter  of  the  authorities  in  their  present 
Htate. 

The  subject  was  recently  discussed  in  the  House  of  Lords,  Dicta  in 
but  in  an  indecisive  manner,  in  Westet'n  Bank  of  Scotland  v.  ^f  gcptland 

Afldie  {d),  where  Lord  Chelmsford  said  in  effect  that  a  man  is  r.  Addie 

indecisive. 

(a)  5 1>.  M.  G.  126, 130.  (c)  20  £q.  698. 

(6  )  MaHns,    V.-C,    Ltathtr    y.  (rf)  L.  R.  1  Sa  &  D.  146,  162. 

.Siwpjow,  11  Eq.  898,  406.  168. 
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not  liable  for  an  untrue  statement  made  as  *'  the  result  of  a  Ixma 
fide  belief/'  but  that  this  means  a  belief  held  on  some  reason- 
able grounds.  Lord  Cranworth  seems  to  have  thought^  on  the 
contrary,  that  the  absence  of  reasonable  grounds  is  material 
only  as  evidence  that  there  ivas  no  real  belief.  But  the  authority 
of  the  dicta  in  this  case  is  much  diminished  by  the  positive 
dissent  since  expressed  (though  not  on  this  point,  but  on  that  of 
the  liability  of  a  corporation  ex  delicto  for  the  fraud  of  its  agent) 
by  the  Judicial  Committee  (a). 

Afl  to  the       There  remains  another  general  question  not  wholly  free  from 
Whaving  doubt^  namely,  whether  any  difTerence  is  made  by  the  party 
means  of    misled  having  within  his  reach  means  of  knowledge  by  which, 
ledge  1  im-  ^  ^^  ^^  ^^  them,  he  might  have  ascertained  the  truth, 
material         ij^  the  case  of  active  misrepresentation  it  is  no  answer  in 

in  case  o£  ' 

active  mis-  proceedings  either  for  damages  or  for  setting  aside  the  con- 
represen-  tract  to  say  that  the  party  complaining  of  the  misrepresentation 
had  the  means  of  making  inquiries.  ''  In  the  case  of  Dohdl  v. 
Stevens  {h)  .  .  which  was  an  action  for  deceit  in  falsely  repre- 
senting the  amount  of  the  business  done  in  a  public-house^  the 
purchaser  was  held  to  be  entitled  to  recover  damages,  although 
the  books  weie  in  the  house,  and  he  might  have  had  access  to 
them  if  he  had  thought  proper  "  (c).  The  like  is  held  in  equity. 
It  was  said  of  a  purchaser  to  whom  the  state  of  the  property  he 
bought  was  misrepresented: — '< Admitting  that  he  might  by 
minute  examination  make  that  discovery,  he  was  not  driven  to 
that  examination,  the  other  party  having  taken  upon  him  to  make 
a  representation.  !  .  The  purchaser  is  induced  to  make  a  less 
accurate  examination  by  the  representation,  which  he  had  a  right 
to  believe"  {d). 

The  principle  is  that  ^'  'So  man  can  complain  that  another  has 
too  implicitly  relied  on  the  truth  of  what  he  has  himself 
stated**  (e). 

Otherwise       If  it  is  shown,  indeed,  that  the  person  who  complains  of  having 
on  hit  own  ^^en  misled  not  only  had  the  means  of  information  within  his 

(a)  See   Mackay  v.    Chmmercial  2  H.  L.  121. 

Baiik  of  New  Brunsufick,  L.  B.  6  (d)  Dyer  v.  ffargrave,  10  Vea.  at 

P.  0.  394,   followed  in   Smre  v.  p.  609. 

Francis,  8  App.  Ca.  106.  (e)  JteywU  v.  S^Mye^  1  D.  M.  6. 

(h)  8  B.  ft  0.  628.  at  p.  710 ;  Price  v.  Jfocoulay,  2 

(c)  Per  Lord  Chehnaford,  li.  B.  D  M.  G.  889,  846. 
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reach,  but  actually  used  them,  then  he  is  taken  to  have  acted  InnMction 
not  on  the  statement  of  thb  other  party  but  on  his  own  judgment,  J^^, 
and  he  cannot  claim  relief.  ^*  The  Court  must  be  careful  that 
in  its  anxiety  to  correct  frauds  it  does  not  enable  persons  who 
have  joined  with  others  in  speculations  to  convert  their  specu- 
lations into  certainties  at  the  expense  of  those  with  whom  they 
have  joined  "  (a). 

In  the  case  of  Attwood  v.  Small  (b)  in  the  House  of  Lords 
there  are  various  dicta  on  this  subject  not  very  consistent  with 
one  another.  It  is  in  one  place  (e)  said  that  a  party  would  not 
be  relieved  who  had  the  means  of  ascertaining  the  truth  **  with 
ordinary  prudence " :  on  the  other  hand  Lord  Lyndhurst  fully 
approved  of  Dohdl  v.  Stevens  (d) ;  and  it  can  hardly  be  said  that 
in  that  case  it  would  have  been  any  very  extraordinary  act  of 
prudence  on  the  part  of  the  purchaser  to  go  into  the  house  and 
look  at  the  books  for  himself.  However  the  general  tendency 
of  what  was  said  in  Atttcood  v.  SfiidLl  is  to  show  that  nothing 
short  of  actual  inquiries,  from  which  it  can  be  inferred  that  the 
party  acted  on  his  own  judgment,  will  preclude  him  from  relief. 
And  Lord  Brougham  suggested  that  a  case  might  even  be 
possible  in  which  the  false  representations  of  a  seller  and  the 
actual  inquiries  of  a  buyer  should  be  so  inextricably  mixed  up 
that  the  Court  would  not  refuse  to  interfere  (d).  In  the  principal 
case  the  parties  who  sought  to  impeach  a  sale  of  mining  property 
to  them  had  (according  to  tlie  view  of  the  facts  taken  by  the 
majority  of  the  Lords)  not  only  made  inquiries  by  themselves 
and  their  agents  to  test  the  vendor's  statements,  but  had  con- 
tinued in  possession  and  exercised  acts  of  ownership  after  all  the 
facts  were  within  their  knowledge.  There  was  therefore  no 
positive  decision  on  the  point  now  under  discussion. 

But  the  principle  has  in  a  more  recent  case  (/)  been  positively 
affirmed  by  Lord  Chelmsford.  The  suit  was  instituted  by  a 
shareholder  in  a  railway  company  to  be  relieved  from  his  contract 
on  the  ground  of  misrepresentations  contained  in  the  prospectus. 
Here  it  was  contended  that  the  prospectus  referred  the  intending 

(a)  Jennings  ▼.  Brwtghton,  5  D.M.  (cO  At  p.  395  (see  last  p.). 

G.  126, 140  ;  Dyer  v.  Margrave,  10  (e)  At  p.  448. 

Ve«.  506.  (/)  CenUraX  Bjf,  Co.  of  Venetud^  v. 

(6)  6  CL  ft  F.  232.  Kisch,  L.  R.  9  H.  I^.  89, 120, 

(c)  Per  Karl  of  Devon,  at  p.  340, 
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shareholder  to  other  documents,  and  offered  means  of  further 
information  :  besides,  the  memorandum  and  articles  of  association 
(and  of  these  at  all  events  he  was  bound  to  take  notice)  suffi- 
ciently corrected  the  errors  and  omissions  of  the  prospectit^^. 
But  the  objection  is  thus  answered  : — 

*'  When  once  it  is  established  that  there  has  1>een  any  fraudulent 
misrepresentation  or  wilful  concealment  by  which  a  person  has  been 
induced  to  enter  into  a  contract,  it  is  no  answer  to  Ms  claim  to  be 
relieved  from  it  to  tell  him  that  he  might  have  known  the  truth  by 
proper  inquiry.  He  has  a  right  to  retort  upon  his  objector, '  You  at 
least,  who  have  stated  what  is  untrue,  or  have  concealed  the  truth 
for  the  purpose  of  drawing  me  into  a  contract,  cannot  accuse  me  of 
want  of  caution  because  I  relied  implicitly  upon  your  fairness  and 
honesty.' " 

And  other-      ^^  doctrine  appears,  on  the  same  authority,  not  to  apply  to 
wiw  >a       the  case  of  mere  non-disclosure,  without  ^udulent  intention,  of 

C&80  o£ 

mero  non-  ^  ^^^^  which  ought  to  have  been  disclosed. 

cliscloBare,  "  When  the  fact  is  not  misrepresented  but  concealed  [or  rather 
not  communicated]  (a)  and  there  is  nothing  done  to  induce  the 
other  party  not  to  avail  himself  of  the  means  of  knowledge 
within  his  reach,  if  he  neglects  to  do  so  he  may  have  no  right  to 
complain,  because  his  ignoiunce  of  the  fact  is  attributable  to  his 
own  n^ligence  "  (ft). 

It  appears  also  not  to  apply  to  a  mere  assertion  of  title  by  a 
aawrtioii    vendor  of  land  (c). 

of  title. 

In  a  case  before  Lord  Hatherley  when  V.-C.  the  double  quei^- 
tion  arose  of  the  one  party's  knowledge  that  his  statement  was 
untrue,  and  of  the  other's  means  of  learning  the  truth.  The  suit 
was  for  specific  performance  of  an  agreement  to  take  a  lease  of 
a  limestone  quarry.  The  plaintiff  made  a  distinct  representation 
as  to  the  quality  of  the  limestone  which  was  in  fact  untnie  :  lie 
did  not  believe  it  to  be  felse,  but  he  had  taken  no  pains  to  ascer- 
tain, as  he  might  easily  have  done,  whether  it  was  true  or  not. 
But  then  the  defendant  had  not  relied  exclusively  upon  this 
statement,  for  he  went  to  look  at  the  stone  ;  still  he  was  not  a 


(a)  See  L.  R.  2.  H.  L.  339.  385,  where  however  the  real  oon- 

(h)  New  Brunttndef  <£r.   Co,  v.  tract  was  to  boy  up  a  particniar 

Conyheare,  9  H.  L.  C.  711,  742.  daim  of  title,  whatever  it  mi^t  be 

(r)  Jlumf  V.  Pocockf  1    Ch.  879,  worth. 
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lime  burner  by  trade,  and  could  not  be  supposed  to  have  trusted 
merely  to  what  he  saw,  being  in  feet  not  competent  to  judge  of 
the  quality  of  limestone.  The  result  was  that  the  Coui-t  refused 
specific  performance,  declining  to  decide  whether  the  contract 
was  otherwise  valid  or  not  (a). 

Part  2. — Fraud. 

Fraud  generally  includes  misrepresentation.     Its  specific  mark  Fraud 
is  the  presence  of  a  dishonest  intention  on  the  part  of  him  by  ?«°®™lly 
whom  the  representation  is  made.     In  this  case  we  have  a  mis-  murepre- 
tiike  of  one  party  caused  by  a  representation  of  the  other,  which  *®"****on« 
representation  is  made  by  deliberate  words  or  conduct  with  the 
intention  of    thereby  procuring  consent  to  the  contract,  and 
Avithont  a  belief  in  its  truth. 

There  are  some  instances  of  fraud,  however,  in  which  one  can  But  not 
hardly  say  there  is  a  misrepresentation  except  by  a  forced  use  of  '^'^^^  '• 
language.     It  is  fraudulent  to  enter  into  a  contract  with  the  contract 
design  of  using  it  as  an  instrument  of  wrong  or  deceit  against  "'Ji*^® 
the  other  party.    Thus  a  separation  deed  is  fraudulent  if  the  collateral 
wife's  real  object  in   consenting   or   procuring   the   husband's  ''^'^"8|^^1 
consent  to  it  is  to  be  the  better  able  to  renew  a  former  illicit  ful  pur- 
intercourse  which  has  been  concealed  from  him.     "None  shall  P^*  ^^ 

T^ithout 

be  permitted  to  take  advantage  of  a  deed  which  they  have  intention 
fraudulently  induced  another  to  execute  that  they  may  commit  ?^  ^T'  . 
an  injury  against  morality  to  the  injury  and  loss  of  the  party  by 
whom  the  deed  is  executed "  (6).  So  it  is  fraud  to  obtain  a 
contract  for  the  transfer  of  property  or  posseasion  by  a  represen- 
tation that  the  property  will  be  Hsed  for  some  lawful  purpose, 
when  the  real  intention  is  to  use  it  for  an  unlawful  purpose  (c). 
It  has  been  said  that  it  Ls  not  fraud  to  make  a  contract  without 
any  intention  of  performing  it,  because  i^erad venture  tlie  party 
may  think  better  of  it  and  perform  it  after  all :  but  this  was  in 
a  ease  where  the  question  arose  wholly  on  the  form  of  the 
pleadings,  and  in  a  highly  technical  and  now  happily  impossible 

(a)  Uiggins  v.  Samdsy  2  J.  &  H.  (c)  Peru  v.  HVZ,  15  C.  B.  207, 

460,  468,  469.  23  L.  J.  C.  P.  185,  concedes  this, 

{b)  Eoant  v.  Carrington,  2  D.  F.  deciding  only  that  possession  actually 

J.  481,  501  ;  cp.  Eoam  v.  EdmondSf  given  under  the  contract  cannot  be 

13  C.  B.  777,  where  however  ex-  treated  as  a  mere  trespass  by  the 

press  representation  was  averred.  party  defrauded. 
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mannei  (a).  And  both  before  and  since  it  has  repeatedly  been 
consideied  a  fraud  in  law  to  buy  goods  with  the  intention  of  not 
paying  foi  them  (b).  Here  it  is  obvious  that  the  party  would 
not  enter  into  the  contract  if  he  knew  of  the  fraudulent  intention : 
but  the  fraud  is  not  so  much  in  the  concealment  as  in  the 
character  of  the  intention  itself.  It  would  be  ridiculous  to  speak 
of  a  duty  of  disclosure  in  such  cases.  Still  there  is  ignorance 
on  the  one  hand  and  wrongful  contrivance  on  the  other,  such  as 
to  bring  these  cases  within  the  more  general  description  of  fraud 
given  in  CL  VIII.  p.  382  above. 

Right  of  The  party  defrauded  is  entitled,  and  was  formerly  entitled  at 
^audi^^  law  as  well  as  in  equity,  to  rescind  the  contract  "  Fraud  in  all 
oontTAot  courts  and  kt  all  stages  of  the  transaction  has  been  held  to  vitiate 
all  to  which  it  attaches  "  (c).  It  does  not  matter  whetlier  the 
representation  is  made  by  express  words  or  by  conduct,  nor 
whether  it  consists  in  the  positive  assertion  or  suggestion  of  that 
which  is  false,  or  in  the  active  concealment  of  something  material 
to  be  known  to  the  other  party  for  the  purpose  of  deciding 
whether  he  shall  enter  into  the  contract.  These  elementary 
rules  are  so  completely  established  and  so  completely  assumed 
to  be  established  in  all  decisions  and  discussions  on  the  subject 
tliat  it  seems  almost  idle  to  cite  any  specific  authorities  for  them  : 
but  we  may  give  in  a  general  way  £^  few  instances  of  the  kind  of 
representations  which  are  held  fraudulent. 

Examples  There  may  be  a  false  statement  of  specific  facts  :  this  seldom 
r^trooro-  ^^^^^  ^  *  perfectly  simple  form.  CanJiam  v.  Barry  (d)  is  a 
sentation.  good  example.  There  the  contract  was  for  the  sale  of  a  lease- 
hold. The  vendor  was  under  covenant  with  his  lessor  not  to 
assign  without  licence,  and  had  ascertained  that  such  licence 
would  not  be  refused  if  he  could  find  an  eligible  tenant.  The 
agreement  was  made  for  the  purpose  of  one  M.  becoming  the 


(a)  Htmxngvay  v.  HamiUon^  4 
M.  ft  W.  116. 

(6)  ^erytMon  y.  Camn^n,  9  B.  ft 
C.  69  ;  Load  t.  Qrttny  16  M.  ft  W. 
216, 16  L.  J.  Ex.  118  \W1iiU t.  6^- 
den,  10  G.  B.  919,  928,  20  L.  J.  C. 
P.  166 ; CZoti^A y. Z.  dsN,  W.  Ry.  Co, 
L.  B.  7  Ex.  26  ;  ExparU  WhiUaktr, 
10  Ch.  446,  449,  per  MelliBb,  L.  J.; 


IkmaldBon  v.  Farweil,  3  Otto  (93  U. 
S.)  631.  Butitisnotsucha^falK 
representation  or  other  fraud"  as 
to  constitute  a  misdemeanor  under 
s.  11,  BuK-s.  19  of  the  Debtors  Act, 
1869:  ExparU  Brett,  1  Oh.  D.  161. 

(c)  Per  Wilde,  B.  UdtU  v.  AtAer^ 
ton,  7  H.  ft  N.  at  p.  181. 

((Q 16  C.B.  697,84  L.  J.  C.  P.  100. 
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oocopieiy  and  the  puichaser  and  M.  represented  to  the  vendor 
that  M.  was  a  respectable  person  and  could  give  satisfactory 
references  to  the  landlords,  which  was  contrary  to  the  fact. 
This  was  held  to  be  a  fraudulent  misrepresentation  of  a  material 
fact  such  as  to  avoid  the  contract  A  more  frequent  case  is 
where  a  person  is  induced  to  acquire  or  become  a  partner  in  a 
business  by  false  accounts  of  its  position  and  profits  (a). 

Or  the  representation  may  be  of  a  general  state  of  things : 
thus  it  is  fraud  to  induce  a  person  to  enter  into  a  particular 
arrangement  by  an  incorrect  and  unwarrantable  assertion  that 
such  is  the  usual  mode  of  conducting  the  kind  of  business  in 
hand  (b).  How  &r  it  most  be  a  representation  of  existing  facts 
will  be  specially  considered. 

"  Active  concealment "  seems  to  be  the  appropriate  descrip-  ^i^^*  " 
tion  for  the  following  sorts  of  conduct :   taking  means  appro-  conceal- 
priate  to  the  nature  of  the  case  to  prevent  the  other  party  ^omuU 
from  learning  a  material  fact — such  as  using  contrivances  to 
hide  the  defects  of  goods  sold  (c) :  or  making  a  statement  true 
in  terms  as  far  as  it  goes,  but  keeping  silence  as  to  other  things 
which  if  disclosed  would  alter  the  whole  effect  of  the  statement, 
so  that  what  is  in  fact  told  is  a  half  truth  equivalent  to  a  false- 
hood  (d) :    or  allowing    the  other  party  to  proceed  on  an 
erroneous  belief  to  which  one's  own  acts  have  contributed  (e). 
It  is  sufficient  if  it  appears  that  the  one  party  knowingly  assisted 
in  inducing  the  other  to  enter  into  the  contract  by  leading  him 
to  believe  that  which  was  known  to  be  false  (/).     Thus  it  is 
where  one  party  has  made  an  innocent  misrepresentation,  but  on 
discovering  the  error  does  nothing  to  undeceive  the  other  (g). 
As  to  this  last  point  it  is  to  be  observed  that  in  ordinary  cases  Asto  mere 
it  is  not  the  duty  of  one  party  to  a  contract  to  correct  a  misap-  '^^^'' 


(a)  E,ff,  MowUmy,  Wickham,  8 De 
6.  ^  J.  804.  The  cbmb  where 
oanfaracte  to  take  ahares  have  been 
held  voidahle  for  miarepretentatioii 
in  the  proapeotua  aie  of  the  lame 
kind. 

(b)  MeyntU  v.  %^<,  1  D.  M.  O. 
680. 

{e)  See  Beniamhi  on  Sale,  884. 

(d)  Peek  v.  ihirmy,!,.  R  6  H.  L. 
m,  408. 

(e)  HUl  T.  Cfray,  1  Stark.  484,  ae 


explained  in  Kuala  y.  BaH  Cadogan, 
10  C.  B.  691,  600,  20  L.  J.  C.  P. 
76  ;  $«.  if  the  exi^nation  does  not 
really  overrole  tne  partionlar  de- 
dflion,  per  Lovd  Chelmiford,  L.  R. 
6  H.  L.  891 ;  Benjamin,  886-6. 

if)  Per  Blaokborn,  J.  Lee  v.  /ofi«t, 
17  C.  B.  N.  S.  at  p.  607,  84  L.  J. 
C.  P.  at  p.  140. 

iff)  B^fwU  V.  8]^ry,  1  D,  M.  G. 
at  p.  709, 
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Smith  r.  prehension  of  the  other  to  which  he  has  done  nothing  to  contribute, 
Hughes.  t[iQug]^  ]je  jjiny  1,^  aware  of  it.  "  Passive  acquiescence  in  a  self- 
deception  "  (a)  cannot  be  put  on  the  same  footing  as  an  active 
encouragement  of  it  which  has  the  nature  of  '^  aggressive 
deceit "  {h).  Even  if  the  one  party  asks  the  other  a  question 
as  to  some  coUatcral  matter  on  which  he  is  not  Ix^und  to  give 
information,  mere  silence  on  the  other's  part  is  not  equivalent  to 
Tiaidlaw  v.  a  representation.  This  was  decided  by  the  American  Supreme 
"^"^  Court  in  Laullaw  v.  Organ  (c).  The  contract  there  in  question 
was  a  sale  of  tobacco.  On  the  morning  of  the  sale  the  buyers 
knew,  but  the  sellers  did  not  know,  that  peace  had  been  concluded 
between  tlio  United  States  and  England.  The  sellers  asked  if 
there  was  any  news  affecting  the  market  price.  The  buyers  gave 
no  answer,  and  the  sellers  did  not  insist  on  having  one,  and  it 
was  held  that  the  silence  of  the  buyers  was  not  a  fraudulent 
concealment.  And,  notwithstanding  that  the  decision  has  been 
criticized  (^/),  it  seems  right ;  for  silence  in  such  a  case  is  of  itself 
equivalent  at  most  to  saying,  *'  It  is  not  our  business  to  tell 
you  " ;  wliich  indeed,  as  a  imrt  of  the  general  law,  the  other 
party  may  be  presumed  to  know  already.  The  real  question  in 
such  a  case  is  whether  there  was  nothing  beyond  mere  silence. 
If  there  is  evidence  of  any  departure  from  the  attitude  of  passive 
acc^uiescence,  to  that  extent  there  is  evidence  of  fraud ;  and 
perhaps  it  is  not  too  much  to  say  that  the  Court  shoidd  be  astute 
to  find  it. 


Keckless        Making    an    assertion  with    careless    ignorance    as    to    it« 
wsertioniP.  ^yyy^\^  q^  untruth  is  believed  to  be  equivalent  at  law  {e)  as 


(a)  Smith  v.  Hughu,  L.  R.  6 
Q.  R  697,  608. 

{b)  Keates  v.  Earl  Cadoganf  mpra. 

{e)  2  Wheat  178.  The  case  is 
almoRt  exactly  parallel  to  Stuitk  v. 
Hughes  (last  note  but  one)  but  was 
not  there  cited. 

{d)  Story  Eq.  Jur.  §  149.  On 
the  other  hand  it  is  in  effect  adopted 
as  Illustration  (d)  to  s.  17  of  the 
Indian  Contract  Act :  "  A.  and  B. 
being  traders,  enter  npon  a  contract. 
A.  has  private  information  of  a 
change  in  prices  which  would  affect 
B.'fl    willin$rnes8  to  proceed    with 


the  contract    A.  is  not  b<nmd  to 
inform  B." 

(e)  Per  Maule,  J.  Eraia  t.  Ed- 
wond*,  18  C.  R  777,  786.  "  I  con- 
ceive  that  if  a  man  having  no 
knowledge  whatever  on  the  subject 
takes  upon  himself  to  represent  a 
certain  state  of  facts  to  exist,  he 
does  so  at  his  peril,  and  if  it  be  done 
either  with  a  view  to  secure  some 
benefit  to  himself  or  to  deceive  a 
third  person,  he  is  guilty  of  a  fraud, 
for  he  takes  upon  himself  to  warrant 
his  own  belief  of  the  truth  of  that 
which  he  so  asserts/' 
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well  as  in  equity  (a)  to   making  it   with  knowledge  of   its 
untruth. 

In  this  place  we  may  note  the  special  application  of  the  doc-  S»leb  by 
tiine  of  fi-aud  to  sales  by  auction.  The  courts  of  law  held  the  employ- 
employment  of  a  puffer  to  bid  on  behalf  of  the  vendor  to  be  ™«^*  "^ 
evidence  of  fraud  in  the  absence  of  any  express  condition  fixing 
a  reserved  price  or  reserving  a  right  of  bidding ;  for  such  a  practice 
is  inconsistent  with  the  terms  on  which  a  sale  by  auction  is 
assumed  to  proceed,  namely  that  the  highest  bidder  is  to  be  the 
purchaser,  and  is  a  device  to  put  an  artificial  value  on  the  thing 
offered  for  sale  (h).  There  existed  or  was  supposed  to  exist  (c) 
in  courts  of  equity  the  different  rule  that  the  employment  of  one 
puffer  to  prevent  a  sale  at  an  undervalue  was  justifiable  {d),  with 
the  extraordinary  result  tliat  in  this  particular  case  a  contract 
might  be  valid  in  equity  which  a  court  of  law  would  treat  as 
voidable  on  the  ground  of  fraud.  The  Sale  of  Land  by  Auction 
Act,  1867,  (30  &  31  Vict.  c.  48)  assimikted  the  rule  of  equity 
to  that  of  law.  The  Indian  Contract  Act  (s.  123)  adopts  the 
rule  of  the  common  law  (e). 

It  may  ako  be  mentioned  here  that  marriage  is  an  exception  Fraud  does 
to  the  general  rule  :  but  marriage,  though  including  a  contract,  niarri»gc. 
is  so  much  more  than  a  contract  that  the  exception  is  hardly 
a  real  one.  It  is  the  law  of  England,  and  probably  of  all 
civilized  countries,  that  "unless  the  party  imposed  upon  has 
been  deceived  as  to  the  person  and  thus  has  given  no  consent  at 
all,  there  is  no  degree  of  deception  which  can  avail  to  set  aside 
a  contract  of  marriage  knowingly  made  "  (/). 

!Much  less  is  a  marriage  rendered  invalid  by  the  parties  or  one 
of  them  having  practised  a  fraud  on  the  persons  who  performed 
the  ceremony.  Wliere  a  marriage  had  been  celebrated  in  due 
form  by  Roman  ecclesiastics  at  Rome  between  two  Protestants, 
who  had  previously  made  a  formal  abjuration  (the  marriage  not 
being  otherwise  possible  by  the  law  of  the  place  as  it  then  was), 

{a)  See  p.  484  above.  {e)  '*  If  at  a  sale  by  auction  the 

{b)  Oreen  v.  Baverstochy  14  C.  B.  seller  makes  use  of  pretended  bid- 

N.  S.  204,  82  L.  J.  C.  P.  181.  dings  to  raise  the  price,  the  sale  is 

(c)  Doubt  was  thrown  upon  it  in  voidable  at  the  option  of  the  buyer." 

Mortimer  v.  Bdl,  1  Ch.  10, 16.  (/)  Sw^ft  v.  Kdly,  8  Knapp,  257, 

{<£)  SnUlh  y.  Clarke,  12  Yes.  483  ;  298.     As  to   promises  to  maro', 

Flint  V.  Woodin,  9  Ha.  618.  supra,  p.  481. 
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it  was  held  immaterial  whether  the  abjuration  had  been  sincere 
or  not,  though  as  to  the  woman  there  was  strong  evidence  to 
show  that  it  was  not  (a). 

Coiuent         We  may  also  observe  in  this  place  that  when  the  consent  of  a 
^  *^"^      third  party  is  required  to  give  complete  effect  to  a  transaction 
obtained    between  others,  that  consent  may  be  voidable  if  procured  by 
by  frand.    fjaud^  and  the  same  rules  are  applied,  so  far  as  applicable,  which 
detennine  the  like  questions  as  between  contracting  parties. 
Thus  where  the  approval  of  the  directors  is  necessary  for  the 
transfer  of  shares  in  a  company,  a  false  description  of  the  trans- 
feree's condition,  such  as  naming  him  "  gentleman  "  when  he  is 
a  servant  or  messenger,  or  a  false  statement  of  a  consideration 
paid  by  him  for  the  shares,  when  in  truth  he  paid  nothing  or 
was  paid  to  execute  the  transfer,  is  a  fraud  upon  the  directors, 
the  object  being  to  mislead  them  by  the  false  suggestion  of  a  real 
purchase  of  the  shares  by  a  man  of  independent  position  ;  and 
on  a  winding-up  the  Court  will  replace  the  transferor's  name  on 
the  register  for  the  purpose  of  making  him  a  contributory  (h), 

(a)  Swift  V.  KeUp,  8  Knapp,  257.       Paynes  ca.  and  IfiUianw'  ca.  9  £q. 
(6)  JEx  parU  KifUrea,  6  Oh.  95,       223 ;  Lindley,  2.  1486. 
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CHAPTER  X. 
The  Right  of  Rkscission. 

Wb  have  now  to  examine  a  class  of  conditions  which  apply  Examlna- 
indifferently,  or  very  nearly  so,  to  cases  of  simple  misrepresen-  ^^  ^' 
tation  and  cases  of  fraud.     Some  of  them,  indeed,  extend  to  all  ^  wacS- 
contracts  which  are  or  have  become  voidable  for  any  cause  ■'^  ^f 

whatever  voidable 

wnaiever.  amtracts. 

The  questions  to  be  dealt  with  may  be  stated  as  follows : 
What  must  be  shown  with  regard  to  the  representation  itself 

to  give  a  right  to  relief  to  the  party  misled  1 
What  is  the  extent  of  that  right,  and  within  what  bounds  can 

it  be  exercised  1 

1.  As  to  the  representation  itself. 

A.  It  must  (except^  perhaps,  in  a  case  of  actual  fraud)  be  a  As  to  the 
representation  of  fact,  as  distinguished  on  the  one  hand  from  tioxu^ed 
matter  of  law,  and  on  the  other  hand  from  a  matter  of  mere  on  for 

....  resdndimr 

intention.  ^  ^^^ 

As  to  the  first  branch  of  the  distinction,  there  is  authority  at  I^  ^^^  be 
common  law  that  a  misrepresentation  of  the  legal  e£fect  of  an  ^f  ^^  ' 
instrument  by  one  of  the  parties  to  it  does  not  enable  the  other  ^<^^  o^  Iaw 
to  avoid  it  (a).     And  in  equity  there  is  no  reason  to  suppose  Is'to^"^ 
that  the  rule  is  otherwise,  though  the  authorities  only  go  to  this  deliberate 
extent,  that  no  independent  liability  can  arise  from  a  misrepre-  ^^ 
sentation  of  what  is  purely  matter  of  law  (6).     But  this  probably 

(a)  Lewi$  v.  Jones,  4B.  ft  G.  506.  Beattte  v.  Lord  Ehury,  7  Oh.  777, 

Not  80  if  the  aotoal  contents  or  802,  L.  R.  7  H.  L.  lOS,  180  (the 

nature  of  the  Instrnment  are  mis*  House  of  Lords  held  there  was  no 

represented,  as  we  saw  in  Oh.  YIIL  misrepresentation  at  all). 

(fr)  Bathdafl  v.  Ford,  2  Eq.  750; 
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(Iocs  not  apply  to  a  deliberately  fraudulciit  mis-staiement  of  the 
law  (n).  The  circumstances  and  the  position  of  the  parties  may 
well  be  such  as  to  make  it  not  imprudent  or  unreasonable  for 
the  person  to  whom  the  statement  was  made  to  rely  on  the 
knowledge  of  the  person  making  it:  and  it  would  certainly 
work  injustice  if  it  were  held  necessary  to  apply  to  such  a  case 
the  maxim  that  every  one  is  presumed  to  know  the  law. 

And  nut  As  to  the  second  branch,  we  must  put  aside  the  cases  already 
motive  or  n^entioned  in  which  the  substance  of  the  fraud  is  not  misrepre- 
intention,  sentation,  but  a  wrongful  intention  going  to  the  whole  matter  of 
the  contract.  Apart  from  these  it  appears  to  be  the  rule  that  a 
f idse  representation  of  motive  or  intention,  not  amounting  to  or 
including  an  assertion  of  existing  facts,  is  inoperative.  "  It  is 
always  necessary  to  distinguish,  when  an  alleged  ground  of  £Edsc 
representation  is  set  up,  between  a  representation  of  an  existing 
fact  which  is  untrue  and  a  promise  to  do  something  in  future"  (h). 
On  this  ground  was  put  the  decision  in  Vernoti  v.  Ketjs  (c),  where 
the  defendant  bought  a  business  on  behalf  of  a  partnership  firm. 
The  price  was  fixed  at  4,500/.  on  his  statement  that  his  partners 
would  not  give  more  :  a  statement  afterwards  shown  to  be  false 
by  the  fact  that  he  charged  them  in  account  with  a  greater  price 
and  kept  the  resulting  difference  in  their  shares  of  the  purchase- 
money  for  himself.  It  was  held  that  the  vendor  could  not 
maintain  an  action  of  deceit,  as  the  statement  amounted  only  to 
giving  a  false  reason  for  not  offering  a  higher  price.  The  case 
also  illustrates  the  principle  that  coUateral  fraud  practised  by  or 
against  a  third  person  does  not  avoid  a  contract.  .Here  there 
was  fraud,  and  of  a  gross  kind,  as  between  the  buyer  and  his 
l>artners ;  but  we  must  dismiss  this  from  consideration  in  order 
to  form  a  correct  estimate  of  the  decision  as  between  the  buyer 
and  seUer.  It  must  be  judged  of  as  if  the  buyer  had  communi- 
cated the  whole  thing  to  his  partners  and  charged  them  only 
with  the  price  really  given.  Still  the  decision  is  difficult  to 
accept.     For  the  buyer  was  the  agent  of  the  firm,  and  in  substance 


(a)  Hir tchf My.  London, BrigkUmy  the  Ex.  Ch.  to  the  effect  that  the 

dt*  Siuik  CooMt  Ry.  Co.^  2  Q.  B.  D.  1.  buyer's  liberty  must  be  co-extensive 

(6)  Hellish,  L.  J.,  Ex  parte  Bur-  with  the  seller's,  which  is  to  *'teU 

relly  1  Ch.  D.  at  p.  552.  every  falsehood  he  can  to  indnoe  a 

(c)  12  East  632,  in  Ex.   Ch.   4  buyer  to  purchase,"  is  of  course  not 

Taunt  4SS.    The  language  used  in  to  be  literally  accepted. 
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made  a  false  statement  of  a  distinct  matter  of  fact  touching  the 
extent  of  his  authority,  though  it  was  no  doubt  a  matter  as  to 
which  he  was  not  bound  to  make  any  statement  or  to  answer 
any  questions.  And  it  has  been  lately  held  in  the  Privy  Council 
that  it  is  clearly  fraudulent  for  A.  and  B.  to  combine  to  sell 
property  in  B's  name^  13.  not  being  in  tnith  the  owner  but  only 
an  intermediate  agent,  and  the  nominal  price  not  being  the  real 
price  to  be  paid  *to  the  owner  A.,  but  including  a  commission 
to  be  retained  by  £.  (a).  This  seems  to  shake  the  authority  of 
Vernon  v.  Keys^  though  it  cannot  actually  overrule  the  deci- 
sion {b).  This  difficulty,  however,  aflfects  only  the  particular 
application  of  the  doctrine  on  which  the  Court  proceeded. 

But  there  are  a  series  of  decisions  in  equity  which  establish  Cnses  in 

a  somewhat  different  rule.     Where  a  contract  has  been  entered  ^^^-y  P'* . 

principle  of 

into  upon  the  representations  of  one  party  that  he  will  do  some-  "  making 
thing  material  to  the  other  party's  interest  under  it,  and  he  does  ffP^^cn**- 
not  make  good  that  representation,  he  cannot  enforce  specific  good.** 
performance  of  the  contract  (c) :  and  in  one  case  the  contract  has 
even  been  set  aside  at  the  suit  of  the  party  misled.    No  doubt  it 
woiUd  be  possible  in  most  if  not  in  all  of  these  cases  to  treat  the 
representation  as  amounting  to  a  collateral  agreement,  and  perhaps 
in  the  last  case  to  say  that  the  original  contract  was  conditional 
on  its  |)erformance.    But  the  judgments  seem  studiously  to  avoid 
that  mode  of  handling  the  subject  {(T) :   otherwise  we   should 
ventiure  to  suggest  this  as  the  more  correct  and  convenient  view, 
and  perhaps  it  deeerves  attention  that  the  bearing  of  the  decision 
in  Jordeti  v.  Money  (e)  on  this  particular  question  does  not  appear 


(a)  Lindmiy  Petroleum  Co,  v. 
JIurd,  L.  R.  5  P.  C.  221,  243. 

(&)  The  decisioDB  of  the  Judicial 
Committee,  though  they  carry  great 
iveight,  are  not  binding  in  English 
Courts  :  and  the  Court  of  Appeal 
has  lately  refused  to  follow  the 
Judicial  Committee  on  a  point  of 
considerable  importance :  Leatk  v. 
ScoUy  2  Q.  B.  D.  876. 

(c)  Peacock  v,  Penton,  11  Beav. 
355,  is  perhaps  an  authority  that  the 
other  party  may  sue  for  specific 
performance  with  fulfilment  of  the 
collateral  representation  or  compen- 
sation in  the  alternative.  But  the 
Court  appears  to  have  treated  the 
representation  as  substantially  em- 


bodied or  implied  in  the  contract 
itself. 

id)  Myert  v.  WaUon,  1  Sim.  N.  a 
523,  Lamart  v.  Dixon,  L.  R.  6  H.  L. 
414,  428,  per  Lord  Calms  :  Lord 
Chelmsford  does  use  the  word  agree- 
ment, at  p.  423  ;  and  see  last  note. 

(0  5  H.  L.  C.  185.  The  con- 
sideration of  that  decision  in  Piyyott 
V.  Stratum,  1  D.  F.  J.  33,  is  not 
inconsistent  with  the  statement  in 
the  text.  For  the  case  was  one  of 
equitable  estoppel,  so  far  as  not 
decided  on  the  ground  of  actual 
contract,  and  the  representation 
was  not  of  intention,  but  that  a 
certain  state  of  things  existed  and 
would  continue  to  exist. 

K   K 
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to  have  been  as  yet  seriously  discussed.    In  the  first  set  of  cases, 
where  specific  performance  was  refused,  the  vendor  or  lessor  had 
represented  that  he  would  do  something  for  the  purchaser's  or 
lessee's  benefit,  either  in  the  way  of  repair  or  improvement  on 
the  property  itself  (a),  or  by  executing  works  on  adjoining 
property  as  part  of  a  general  plan  (b).     In  the  one  case  which 
goes  farther  the  contract  was  a  partial  re-insurance  effected  by 
one  insurance  society  (A.)  with  another  (B.)  for  one-third  of 
the  original  risk,  on  the  understanding  that  one-third  was  to  be 
re-insured  in  like  manner  with  another    office   C,   and  the 
remaining  one-third  retained  by  A.,  the  first  insurers.     This  last 
one-third  was  afterwards  re-insured  by  A.  with  C.  without  com- 
munication with  £.     It  was  held  that  society  B.  was  entitled  to 
set  aside  the  policy  of  re-insurance  given  by  it  on  the  faith  that 
society  A.  would  retain  part  of  the  liability.     And  it  was  said 
to  make  no  difference  that  such  an  intention  was  really  enter- 
tained at  the  time  :  for  the  change  of  intention  ought  to  have 
been  communicated.     ''  If  a  person  makes  a  representation  by 
which  he  induces  another  to  take  a  particular  course,  and  the 
circumstances  are  afterwards  altered  to  the  knowledge  of  the 
party  making  the  representation,  but  not  to  the  knowledge  of 
the  party  to  whom  the  representation  is  made,  and  are  so  altered 
that  the  alteration  of  the  circumstances  may  affect  the  course  of 
conduct  which  may  be  pursued  by  the  party  to  whom  the  repre- 
sentation is  made,  it  is  the  imperative  duty  of  the  party  who  has 
made  the  re2)resentation  to  communicate  to  the  party  to  whom 
the  representation  has  been  made  the  alteration  of  those  circum- 
stances "  (c).     On  the  whole  the  view  taken  in  the  cases  appears 
They  seem  to  be  that  the  representation  of  a  definite  thing  or  state  of 
theasser^  things  as  existing  or  about  to  exist,  though  it  may  not  amount 
tion  of  a     to  an  agreement,  gives  a  person  to  whom  it  was  made  and  who 
Sve  riffht,  '^  acted  upon  it  a  substantive  right  in  equity  to  have  the 
eYeniwikere  representation  made  good  (d)  :   and  then,  on  the  principle  of 
BenuSoQ    avoiding  circuity  of  action,  this  right  involves  that  of  resisting 

is  not  an    the  enforcement  of  a  contract  obtained  by  such  representation  if 
agreement. 

(a)  Laniare  v.  Dixotif  9v,pra.  D.  F.  J.  518.     Where  the  repro* 

\b)  Beawnont  v.  Dukea,  Jac  422,  sentation  is  fraudulent,  the  remedy 

Myers  v.  WcUton,  supra,  in  equity  becomes  parallel  to  the 

(c)  TraUl  V.  Banng,  i  D.  J.  S.  legal  remedy  by  action  of  deceit  : 
818,  829,  per  Turner,  L.  J.  but  this  element  is  not  neoeaiary. 

(d)  As  in  Slim  v.   Qroucher,   1 
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the  representation  has  not  been  fulfilled,  or  even  of  preventing 
it  by  a  suit  for  rescission.  A  eomplete  exposition  of  the  subject 
by  a  Court  of  Appeal  is  much  to  be  desired. 

B.  The  representation  must  be  such  as  to  induce  the  contract  ^®  repn- 

flenuttion 
((lans  locum  eoniraciui)  (a).  must  in- 

This  proposition  is  illustrated  by  the  cases  already  referred  to  ^^^  ^^® 
in  the  last  chapter,  showing  that  a  party  can  have  no  relief  on  but  a 
the  sround  of  misrepresentation  or  fraud  if  in  truth  he  has  acted  n^terial 
not  on  the  representations  of  the  other  but  on  his  own  judgment  tion  is 
of  facts  fully  before  him  or  on  the  results  of  inquiries  made  by  Framim^ 
himself.     The  case  of  Horrfdll  v.  Thomas  {h)  was  decided  on  induced  it 
the  same  principle ;  there  a  contrivance  was  used  to  conceal  a 
defect  in  a  gun  manufactured  to  a  purchaser's  order,  but  the 
purchaser  took  it  without  any  inspection,  and  therefore  in  the 
judgment  of  the  Court  could  not  say  he  had  been  in  fact 
deceived. 

It  might  also  be  given  as  a  rule  that  the  representation  must 
be  material.  But  to  make  this  quite  accurate  it  should  be  stated 
in  the  converse  form,  namely  that  a  material  representation  may 
be  presumed  to  have  in  fact  induced  the  contract :  for  a  man 
who  has  obtained  a  contract  by  false  representations  cannot 
afterwards  be  heard  to  say  that  those  representations  were  not 
material.  The  excuse  has  often  been  put  forward  that  for  any- 
thing that  appeared  the  other  party  might  no  less  have  given  his 
consent  if  the  truth  had  been  made  known  to  him,  and  the  Court 
has  always  been  swift  to  reject  it.  When  a  falsehood  is  proved, 
the  Court  does  not  require  positive  evidence  that  it  was  success- 
ful (r)  ;  it  rather  presumes  that  assent  would  not  have  been  given 
if  the  facts  had  been  known  (d).  Those  who  have  made  false 
statements  cannot  ask  the  Court  to  speculate  on  the  exact  share 
they  may  have  had  in  inducing  the  transaction  («) ;  or  on  what 
might  have  been  the  result  if  there  had  been  a  full  communication 
of  the  truth  (/)  :  it  is  enough  that  an  untrue  statement  has  been 

• 

(a)  Per  Lord  Brougham,  AUwood  (c)  WilUama*  ca.  9  £q.  225,  ». 

▼.  Small,  6  CL  ft  F.  444 ;  per  Lord  (cQ  Ek  parte  Kinttw,  6  Ch.  at 

Wensleydale,  SmUh  v.  JToy,  7  H.  Lb  p.  101. 

C.  776-6.  («)  Meifndly.  Sprye,  1  P.  M.  G. 

(h)  1  H.  ft  C.  90,  81  Lb  J.  Ex.  at  p.  708. 

882,  bat  see  p«r  Cookbnni,  C.  J.  (/)  StnUk  v.  JToy,  7  H.  L.  C.  at 

SmUk  Y.  Hughu,  L.  B.  0  Q.  B.  at  p.  759. 

P.60B.  "    ' 
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made  which  was  likely  to  induce  the  party  to  enter  into  the  con- 
tract, and  that  he  hat)  done  so  (a). 

In  like  manner,  if  there  has  been  an  omission  even  without 
fraud  to  communicate  something  which  ought  to  have  been  com- 
municated, it  is  too  late  to  discuss  whether  the  communication 
of  it  would  probably  have  made  any  difference  (b). 

If  it  be  asked  in  general  terms  what  is  a  material  fact,  we  may 
answer,  by  an  (extension  of  the  language  adopted  by  the  Queen's 
I^nch  in  a  case  of  marine  insurance  (c),  tliat  it  is  anything  which 
would  affect  the  judgment  of  a  reasonable  man  governing  himself 
by  the  principles  on  which  men  in  practice  act  in  the  kind  of 
business  in  hand. 

And  con-  There  is  an  exception,  but  only  an  apparent  one,  to  the  rule 
cideniiJ~to  ^^^^  ^®  representation  must  be  the  cause  of  the  other  party's 
fraudulent  contracting.  A  contract  arising  directly  out  of  a  previous  trans- 
tionJueelf  ^^^^^  between  the  same  parties  which  was  voidable  on  the  ground 
treated  m  of  fraud  is  itself  in  like  manner  voidable.    A.  makes  a  contract 

lent.  ^  ^^^^^  "^•»  ^^^^  ^^®  fraudulent  intention  of  making  it  impossible 
by  a  secret  scheme  for  B.  to  perform  the  contract.  B.  idtimately 
agrees  to  pay  and  does  pay  to  A.  a  sum  of  money  to  be  released 
from  the  contract :  if  he  afterwards  discovers  the  scheme  B.  can 
rescind  this  last  agreement  and  recover  the  money  back  (d), 

"  If  the  pronfoter  of  a  company  procures  a  company  to  be  formed 
by  improper  and  fraudulent  means,  and  for  the  purpose  of  securing 
a  profit  to  himself,  which,  if  the  company  was  successfal,  it  would  be 
unjust  and  ineqtdtable  to  allow  him  to  retain  [in  the  particular  case 
a  secret  payment  to  the  promoter  out  of  purchase-money]  and  the 
company  proves  abortive  and  is  ordered  to  be  wound  up  without 
doing  any  business,  the  promoter  cannot  be  allowed  to  prove  against 
the  company  in  the  winding  up,  either  in  respect  of  his  services  in 
f  onning  the  company  or  in  respect  of  his  services  as  an  officer  of  the 
company  after  the  company  was  registered"  (e).  ' 

So  it  is  where  the  pai'ties  really  interested,  though  not  the 
nominal  parties,  are  the  same.     Thus  where  a  sale  of  goods  is 


(a)  Per    Lord  Denmim,    C.    J.  589  ;  tiipro,  p.  i6Q, 

Wat9on  V.  Earl  of  Chartenumt,  12  (rf)  Barry  v  Crotkey^  2  J.  ft  H.  ]. 

Q.  B.  866,  864.  (e)  Per  Cur.  Hereford  A  S.  WaUs 

(6)  TraiU  v.  Baring,  4  D.  J.  S.  Waggon  <£?  Engineering  Co,  2  Ch. 

at  p.  380.  D.  621,  626. 

(c)  Ionide9  v.  Pender,  L.  R.  9  Q.  B. 


^1  ■.>■>.«>  V  — ->-iaH        i»-^^iv**     I  m  Ml  I  I  — ^■a^aasqHH^WQM^HMWiVBHiKBaHlVVHHPI 
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procured  by  fraud,  and  the  vendors  forward  the  goods  by  railway 
to  the  purchaser's  agent,  and  afterwards  reclaim  them,  indemni- 
fying the  railway  company,  these  facts  constitute  a  good  defence 
to  an  action  by  the  purchaser's  agent  against  the  railway  company, 
though  the  re-delivery  to  the  vendors  was  before  the  discovery 
of  the  fraud  and  arose  out  of  an  unsuccessful  attempt  to  stop  the 
goods  in  transitu  (a), 

C.  The  representation  must  be  made  by  a  party  to  the  contract.  Must  be 
This  rule  in  its  simple  form  is  elementary.     It  is  obvious  that  j^  p^rty^ 
A.  cannot  be  allowed  to  rescind  his  contract  with  B.  because  he  to  the 
has  been  induced  to  enter  into  it  by  some  fraud  of  C.  to  which  *^"  ^^ 
]>.  is  no  party  (b).     Thus  in  St  urge  v.  Starr  (c)  a  woman  joined 
with  her  supposed  husband  in  dealing  with  her  interest  in  a  fund. 
The  marriage  was  in  fact  void,  the  man  having  concealed  from 
her  a  previous  marriage.    It  was  held  that  this  did  not  affect  the 
rights  of  the  purchaser.    And  so  if  A.  effects  an  insurance  on  the 
life  of  B.,  false  statements  made  by  B.  to  the  insurance  office  con- 
cerning his  own  health,  but  not  known  by  A.  to  be  false,  do  not 
in  the  absence  of  special  conditions  avoid  the  contract  (d), 

Bui  when  we  come  to  deal  with  contracts  made  by  agents  the  As  to 
question  arises  to  what  extent  the  representations  of  the  agent  i[^S^^* 
are  to  be  considered  as  the  representations  of  the  principal  for  mftde  by 
the  purposes  of  this  rule.     And  this  question,  though  now  prac-  **^ 
tically  if  not  absolutely  set  at  rest  by  recent  decisions,  is  one 
which  has  given  rise  to  some  difficulty.    A  false  statement  made 
by  an  agent  with  his  principal's  express  authority,  the  principal 
knowing  it  to  be  false,  is  obviously  equivalent  to  a  falsehood  told 
by  the  principal  himself ;  and  we  do  not  know  that  this  has  ever 
been  disputed,  or  that  it  has  been  ever  supposed  to  make  any 
difference  whether  the  agent  knows  the  statement  to  be  false  or 
not.    But  we  may  also  have  the  following  cases.    The  statement 
may  be  not  expressly  authorized  by  the  principal,  nor  known  to 
be  untrue  by  him,  but  known  to  be  untrue  by  the  agent ;  or  con- 


[a)  Clough  V.  L.  <k  N.  W.  Ry.  Co.  Wright*s  ca.  7  Ch.  55. 

(Ex.  Ch.)  L.  R.  7  Ex.  26,  an  ex-  [b)  See  per  Lord  CairnB,  Sniith^s 

oeediDglj  mstructive  case  :  as  to  the  ca.  2  Ch.  at  p.  616. 

miflconceived  act  being  justified  by  (c)  2  My.  &  K.  195. 

reference  to  the  tnie  ground  of  re-  [d)  WhedUm  v.HatdUty,  8  E.  &B. 

scission  afterwa^rds  discovered,  cp.  232,  285,  27  L.  J.  Q.  B.  241, 
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rvnAjf  the  statement  may  be  not  known  to  the  agent  to  be 
untnie,  and  not  expiesely  authorized  by  the  prindpaly  the  true 
state  of  the  f aets  being,  howeyer,  known  to  the  principaL  There 
is  no  doubt  that  in  the  first  case  the  principal  is  responsible  both 
at  law  and  in  equity,  subject  only  to  the  limitation  to  be  pre* 
sently  stated.  In  the  second  case  there  is  every  reason  to 
believe  that  the  same  rule  holds  good.  At  common  law  there  has 
been  a  much  canvassed  decision  to  the  contrary  (a),  which, 
however,  has  been  practically  overruled  by  the  remarks  since 
made  upon  it  (6),  or  at  any  rate  cut  down  to  a  decision  on  a 
point  of  pleading  which  perhaps  cannot,  and  certainly  need  not^ 
ever  arise  again. 

The  only        iff^  can  at  once  see  that  the  above  distinctions  are  material, 
U  wheSier  ^  ^^  ^^>  ^^^J  when  there  is  a  question  of  fraud  in  the  strict 
the  repre-  sense,  and  then  chiefly  when  it  is  sought  to  make  the  principal 
was  within  ^^^®  ^  (fe/tcto.      Where  a  non-fraudulent  nusrepreeentation 
the  agent's  suffices  to  avoid  the  contract,  there  it  is  clear  that  the  only  thing 
^       ^'  to  be  ascertained  is  whether  the  representation  was  in  fact  within 
^^^HA  *^®  8Cope  of  the  agent's  authority.     But  it  may  be  now  taken 
Joint         as  the  law  that  this  is  the  only  question  even  in  a  case  of  fraud. 
Sto<^        It  was  so  laid  down  in  a  recent  case  by  a  considered  judgment 
Macluiy  v.  of  the  Exchequer  Chamber  (c),  fully  approved  by  more  recent 
^dTEbunk   ^®^^^^^  ^^  *^®  Judicial  Committee  (d).    According  to  this  the 
of  New      rule  is  ''  that  the  master  is  answerable  for  every  such  wrong,'' 
^^*       including  fraud,  "  of  the  servant  or  agent  as  is  committed  in  the 
course  of  the  service  and  for  the  master's  benefit,  though  no 
express  command  or  privity  of  the  master  be  proved."  Although 
the  master  may  not  have  authorized  the  particular  act,  yet  if 
''  he  has  put  the  agent  in  his  place  to  do  that  class  of  acts  "  he 
must  be  answerable   for  the   agent's  conduct.      It  makes  no 
difiTerence  whether  the  principal  is  a  natural  person  or  a  corpora- 
tion (a).      In  both  of  these  cases,  accordingly,  a  banking  cor- 
poration was  held  to  be  liable  for  a  false  representation  made  by 


{a)  Oamfooty.Fowhef6lLkWMS,  {d)  Mackay  v.  Ckmmercial  Bank 

(()  2  Sm.  L.  C.  88 :  and  see  es«  of  New  Brun9¥M,  L.  &  5  P.  C. 

peoUUy  per  Willes,  J.  in  Barvfick  v.  894,  411.    Swire  v.  FrancU,  8  App. 

JBnglm  Joint  Stock  Bafik,  L.  R.  2  Ca.  106. 

Ex.  262.  (e)  L.  B.  6  P.  0.  418-6  ;  Sw^  v. 

(c)  Barwidk:    v.    En^i$k    Joint  JewOmry,  (Bz.  Ch.)  L.  R  9  Q.  B.  at 

Stock  Bank,  L.  B.  a  Kz,  259,  p.  812,  per  Lor4  Coleridge^  O.  J. 
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one  of  its  officers  in  the  course  of  the  business  usually  conducted 
by  him  on  behalf  of  the  bank ;  and  this  of  course  involves  the 
proposition  that  the  party  misled  is  entitled  to  rescind  the  con- 
tract induced  by  such  representation.  On  the  whole  there  seems 
to  be  no  room  for  serious  doubt  that  the  law  of  England  as  now 
settled  is  correctly  expressed  by  s.  238  of  the  Indian  Contract 
Act : — 

**  Misrepresentations  made,  or  frauds  committed,  by  agents  acting 
in  the  course  of  their  business  for  their  principals,  have  the  same 
e&ct  on  agreements  made  by  such  agents  as  if  siich  misrepresenta- 
tions or  frauds  had  been  made  or  committed  by  the  principals  ;  but 
misrepresentations  made  or  frauds  committed  by  agents  in  matters 
which  do  not  fall  within  their  authority  do  not  lUfect  their  prin- 
cipals." 

The  directors  and  other  officers  of  companies,  acting  within  Direetom 
the  functions  of  their  offices,  are  for  this  purpose  agents,  and  ^^  ^^' 
the  companies  are  bound  by  their  acts  and  conduct  Conversely, 
where  directors  employ  an  agent  for  the  purposes  of  the  company, 
and  that  agent  commits  a  fraud  in  the  course  of  his  employment 
without  the  personal  knowledge  or  sanction  of  the  directors,  the 
remedy  of  persons  injured  by  the  frauds  is  not  against  the  direc- 
tors, who  are  themselves  only  agents,  but  against  the  company  as 
idtimate  principal  (a).  And  reports  made  in  the  first  instance  to 
a  company  by  its  directors,  if  afterwards  adopted  by  a  meeting 
and  "  industriously  circulated,"  must  be  treated  as  the  represen- 
tations of  the  company  to  the  public,  and  as  such  will  bind  it  (h). 
Statements  in  a  prospectus  issued  by  promoters  before  the  com- 
pany is  in  existence  cannot  indeed  be  said  with  accuracy  to  be 
made  by  agents  for  the  company :  for  one  cannot  be  an  agent  even 
by  subsequent  ratification  for  a  principal  not  in  existence  and 
capable  of  ratifjring  at  the  time  (c).  But  such  statements  also,  if 
afterwards  expressly  or  tacitly  adopted,  become  the  statements  of 
the  company.  It  is  a  principle  of  general  application,  by  no 
means  confined  to  these  cases,  that  if  A.  makes  an  assertion  to 
B.,  and  B.  repeats  it  to  C.  in  an  unqualified  manner,  intending 
him  to  act  upon  it,  and  C.  does  act  upon  it,  B.  makes  that  asser 
tion  his  own  and  is  answerable  for  its  consequences.  If  he  would 

(a)   Weir  y.  BameUt  8  £x.  D.  82.  (c)  P.  288  above.     Ckmtrti  SpiUer 

(6)  Per    Loid   Wertbtuy,    New  v.  ParU  ShtOing  Bink  Co.,  7  Ch.  D 

Bruntwidc  Ac,  Oo,  v.  Cfonybeare^  9  868, 

«.  L.  0.  711,  725. 
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must  be  in 
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tion. 


Western 
Pankof 
Scotland 
V.  Addie. 


guard  himself,  it  is  easy  for  him  to  say :  "  This  is  what  A.  tells 
me,  and  on  his  authority  I  repeat  it ;  for  my  own  part  I  believe 
it,  but  if  you  want  any  further  assurance  it  is  to  him  yon  must 
look  "  («). 

It  is  to  be  borne  in  mind  that  in  a  case  of  actual  fraud  on  the 
part  of  an  agent  the  responsibility  of  the  principal  does  not  in 
any  way  exclude  the  pes2)onsibility  of  the  agent  "  AU  persons 
directly  concerned  in  the  commission  of  a  fraud  are  to  be  treated 
as  principals  " ;  and  in  this  sense  it  is  true  that  an  agent  or 
servant  cannot  be  authorized  to  commit  a  fraud.  He  cannot 
excuse  himself  on  the  ground  that  he  acted  only  as  agent  or 
servant  (h), 

D.  The  representation  must  be  made  as  part  of  the  same 
transaction. 

It  is  believed  that  the  statement  of  the  rule  in  this  form, 
though  at  first  sight  vague,  is  really  more  accurate  than  that 
which  presents  itself  as  an  alternative,  but  is  in  fact  included  in 
tliis — namely  that  the  representation  must  be  made  to  the  other 
party  or  with  a  view  to  his  acting  upon  it.  The  effect  of  the 
rule  is  that  the  untruth  of  a  representation  made  to  a  thinl 
person,  or  even  to  the  party  himself  on  some  former  occasion, 
in  the  course  of  a  different  transaction  and  for  a  different 
purpose,  cannot  be  relied  on  as  a  ground  either  for  rescinding 
a  contract  or  for  maintaining  an  action  of  deceit.  Thus  in 
Westam  Bank  of  Scotland  v.  Addie  (c)  the  directors  of  the 
bank  had  made  a  series  of  flounshing  but  untrue  reports  on  the 
condition  of  its  affairs,  in  which  bad  debts  were  counted  as 
good  assets.  The  sliareholder  who  sought  relief  in  the  action 
had  taken  additional  shares  on  the  faith,  as  he  said,  of  these 
reports.  But  it  was  not  shown  that  they  were  issued  or  circulated 
for  the  purpose  of  inducing  existing  shareholders  to  take  more 
shares,  or  that  the  local  agent  of  the  bank  whp  effected  this 


(a)  Smithes  ca.  2  Oh.  604,  611  ; 
p.  484  above ;  and  further,  aa  to 
the  application  of  the  doctrines  of 
agency  to  partners  and  directors  on 
these  points,  Lindley,  1.  338 ;  but 
note  the  effect  of  Mackay  v.  C7om- 
merciaJ'  Bank  of  Neio  Bruimoickf 
L.  K.  5  P.  C.  894,  on  the  law  as 


there  stated  and  the  dicta  there 
cited. 

(6)  Per  Lord  Westbury,  Cuffen  v. 
Thamson^s  Tnutees  and  Kerr,  4 
Maoq.  424,  432  ;  Stnft  v.  Winter- 
bothamy  K  R.  8  Q.  B.  244,  254. 

(r)  L.  R.  1  Sc  &  D.  145. 
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particular  sale  of  shares  used  them  or  was  authorized  to  use 
them  for  tliat  piupose.  Thus  the  case  rested  only  on  the 
purchaser  having  acted  under  an  impression  derived  from  these 
reports  at  some  former  time ;  and  that  was  not  such  a  direct 
connexion  between  the  false  representation  and  the  conduct 
induced  by  it  as  must  be  shown  in  onler  to  rescind  a  contract. 
This,  however,  was  not  the  only  ground  of  the  decision. 

In  Peek  v.  Gtmiey  (a)  the  important  point  is  decided  that  the  Peek  r. 
sole  office  of  a  prospectus  is  to  invite  the  public  to  take  shares  in  ^^*"*®y' 
the  company  in  the  first  instance.  Those  who  take  shares  in 
reliance  on  the  pros^mctus  are  entitled  to  their  remedy  if  the 
statements  in  it  are  false.  But  those  statements  cannot  be 
taken  as  addressed  to  aU  persons  who  may  hereafter  become 
purchasers  of  shares  in  the  market;  and  such  persons  cannot 
claim  any  relief  on  the  ground  of  having  been  deceived  by 
the  prospectus  unless  they  can  show  that  it  was  specially  com* 
municated  to  them  by  some  further  act  on  the  part  of  the 
company  or  the  directors.  Some  former  decisions  the  other 
way  {b)  are  expressly  overruled.  The  proceeding  there  in  hand 
was  in  the  nature  of  an  action  of  deceit,  but  the  doctrine  must 
equally  apply  to  the  rescission  of  a  contract. 

In  Way  v.  Heaim  (c)  the  action  was  on  a  promise  by  the  Way  r. 
defendant  to  indemnify  the  plaintiff  against  half  of  the  loss  he  ^'"^ 
might  sustain  by  having  accepted  a  bill  drawn  by  one  B. 
Shortly  before  this,  in  the  course  of  an  investigation  of  R.'s 
affairs  in  which  the  defendant  took  part,  R  had  at  the  plaintiff's 
request  concealed  from  the  accountant  employed  in  the  matter 
the  fact  that  he  owed  a  larger-  sum  to  the  plaintiff ;  the  plaintiff 
said  his  reason  for  this  was  that  he  did  not  wish  his  wife  to 
know  he  had  lent  so  much  money  upon  bad  security.  At  this 
time  the  bill  which  was  the  subject  of  the  indemnity  was  not 
thought  of;  it  was  in  fact  given  to  get  rid  of  an  execution 
afterwards  put  in  by  another  creditor.  Here  a  misrepresenta- 
tion as  to  R.'s  solvency  was  made  by  R.  in  concert  with  the 


(a)  L.  B.  6  H.  L.  377,  395  :  and  Otrhard  [v.  B<Ue$,   2  £.  &  B.  476, 

see  the  case  put  by  Lord  Cairns  as  22  L.  J.  Q.  B.  364,  is  saved  by  a 

an  lllostFation  at  p.  41 1.  rather  fine  distinction  :  L.  B.  6  H. 

(6)  Btdford  v.  Boffthaw,  4  H.  &  L.  399. 

N.  538,  29  L.  J.  Ex.  59  ;   Bagthaw  (c)  IS  C.  B.  N.  S.  292,  32  L.  J. 

v.  Seymour,  18  C.   B.  90S,  29   L.  C.  P.  S4. 
J.  Ex.   62,    n.      The  authority  of 
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plaintiff,  and  oommunicated  to  the  defendant ;  but  it  was  in  a 
transaction  unconnected  with  the  subsequent  contract  between 
the  plaintiff  and  the  defendant,  and  the  defendant  was  therefore 
not  entitled  to  dispute  that  contract  on  the  ground  of  fraud. 


Ab  to  2.  As  to  the  right  of  the  party  misled.     This  right  is  one 

^irty  ^      which  requires,  and  in  several  modern  cases  of  importance  has 

misled:      received,   an  exact  limitation  and  definition.     It  may  be  thus 
general         ,        .,    j 
statement  desonbed : 

The  party  who  has  been  induced  to  enter  into  a  contract  by 
firaud  or  misrepresentation  may  affirm  the  contract  and  insist,  if 
that  IB  possible,  on  being  put  in  the  same  position  as  if  the 
representation  had  been  true  : 

Or  he  may  at  his  option  rescind  the  contract  within  a  reason- 
able time  (a)  after  discovering  the  misrepresentation,  unless  it 
has  become  impossible  to  restore  the  parties  to  the  position  in 
which  they  would  have  been  if  the  contract  had  not  been  made, 
or  unless  any  third  person  has  in  good  faith  and  for  value 
acquired  any  interest  under  the  contract. 

It  will  be  necessary  to  dwell  separately  on  the  several  points 
involved  in  this.  And  it  is  to  be  observed  that  the  principles 
here  considered  are  not  confined  to  any  particular  ground  of 
rescLBsion,  but  apply  generally  when  a  contract  is  voidable, 
either  for  fraud  or  on  any  other  ground,  at  the  option  of  one  of 
the  parties ;  on  a  sale  of  land,  for  example,  it  is  constantly  made 
a  condition  that  the  vendor  may  rescind  if  the  purchaser  takes 
any  objection  to  the  title  which  the  vendor  is  unable  to  remove ; 
and  then  these  rules  apply  so  far  as  the  nature  of  the  case 
admits. 

Of  affixma-      A.  As  to  the  nature  of  the  riglit  in  general,  and  what  is  an 

tion  and     affirmation  or  rescission  of  the  contract, 

rescission 

in  general. 

**  A  contract  induced  by  fraud  is  not  void,  but  voidable  only 

at  the  option  of  the  party  defifauded ;  '*  in  other  words,  valid 

until  rescinded  (6). 

Where  the  nature  of  the  case  admits  of  it,  the  party  misled 


(a)  But  qu,  whether  time  is  in         (6)  Oakes  v.  Twrquand^  L.  R.  S 
itself  material :  see  L.  R,  7  Ex.  85,      H.  U  846  875-6. 
9  Ex.  205, 
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may  affinn  the  contract  and  insist  on  having  the  lepi^esentation 
made  good.  If  the  owner  of  an  estate  sells  it  as  uninoumberedi 
concealing  from  the  purchaser  the  existence  of  incumbrances, 
the  purchaser  may  if  he  thinks  fit  call  on  him  to  perform  his 
contract  and  redeem  the  incumbrances  (a).  If  promoters  of  a 
partnership  undertaking  induce  persons  to  take  part  in  it  by 
imtruly  representing  that  a  certain  amount  of  capital  has  been 
already  subscribed  for,  they  will  themselves  be  put  on  the  list  of 
conlaibutories  for  that  amount  (b). 

It  is  to  be  remembered  that  the  right  of  election,  and  the 
possibility  of  having  the  contract  performed  with  compensation, 
does  not  exclude  the  option  of  having  the  contract  wholly  set 
aside.  "  It  is  for  the  party  defrauded  to  elect  whether  he  will 
be  bound  "  (c).  But  if  he  does  affinn  the  contract,  he  must 
affirm  it  in  all  its  terms.  Thus  a  vendor  who  has  been  induced 
by  fraud  to  sell  goods  on  credit  cannot  sue  on  the  contract  for 
the  price  of  the  goods  before  the  expiration  of  the  credit :  the 
proper  course  is  to  rescind  the  contract  and  sue  in  trover  (d). 
When  the  contract  is  once  affirmed,  the  election  is  completely  Whatshall 
determined ;  and  for  this  purpose  it  is  not  necessary  that  Ihe  election, 
affirmation  should  be  express.  Any  acts  or  conduct  which 
unequivocally  treat  the  contract  as  subsisting,  after  the  facts 
giving  the  right  to  rescind  have  come  to  the  knowledge  of 
the  party,  will  have  the  same  effect  (e).  Taking  steps  to  enforce 
the  contract  is  a  conclusive  election  not  to  rescind  on  account  of 
anything  known  at  the  time  (/).  A  shareholder  cannot  repu- 
diate his  shares  on  the  ground  of  misrepresentations  in  the  pro- 
spectus if  he  has  paid  a  call  without  protest  or  received  a  dividend 
after  he  has  had  in  his  hands  a  report  showing  to  a  reader  of  ordi- 
nary intelligence  that  the  statements  of  the  prospectus  were  not 
true  (ff),  or  if  after  discovering  the  true  state  of  things  he  has 
taken  an  active  part  in  the  affitirs  of  the  company  (7i)  or  has 


{a)  Per  Bomillj,  M.  B.  in  Puls- 
ford  ▼.  JSicAaftb,  17  Beav.  96.  Cp. 
Ungley  y.  Unglejf,  6  Cb.  D.  887. 

(5)  Moore  and  De  la  Torr^M  ca. 
18  Eq.  661. 

{e)  jRawUm  v.  Wickhamt  8  De 
6.  k  J.  804,  822. 

{d)  Fergu9on  v.  OarringUm,  9  B. 
&  C.  59.  This  Ib  nnimportant  in 
|«actioe  now  that  the  old  f onufl  of 
tud&an  are  abolished,  Imt  it  is  re* 


tained  as  a  good  illustration  of  the 
principle. 

(e)  Clough  V.  Z.  A  N.  W,  Ry,  Co. 
Ex.  Ch.)  L.  R.  7  Ex.  at  p.  84. 

(/)  Gray  v.  Foukr  (Ex.  Ch.), 
L.  B.  8  Ex.  249,  280. 

{g)  ScKoiey  ▼.  Central  My,  Co,  oj 
Veneauda,  9  Eq.  266,  n. 

(h)  Skarpley  ▼.  LouihdiEaH  Coatt 
Ry.  Oq.  (C.  A)  2  Ch.  D.  668. 
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affirmed  bis  ownership  of  the  shares  by  taking  steps  to  sell  them  (a) ; 
and  in  general  a  party  who  voluntarily  acts  upon  a  contract 
which  is  voidable  at  his  option,  having  knowledge  of  all  the 
facts,  cannot  afterwards  repudiate  it  if  it  turns  out  to  his  disad- 
vantage (h).  And  when  the  right  of  repudiation  has  once  been 
waived  by  acting  upon  the  contract  as  subsisting  with  knowledge 
of  facts  establishing  a  case  of  fraud,  the  subsequent  discovery  of 
further  facts  constituting  ''  a  new  incident  in  the  fraud  "  cannot 
revive  it  (c).  The  exercise  of  acts  of  ownership  over  property 
acquired  under  the  conti-act  precludes  a  subsequent  repudiation, 
but  not  so  much  because  it  is  evidence  of  an  affirmative  election 
as  because  it  makes  it  impossible  to  replace  the  parties  in  their 
former  position  ;  a  point  to  which  we  shall  come  presently. 

When  the  acts  done  are  of  this  kind  it  seems  on  principle 
immaterial  whether  there  is  knowledge  of  the  true  state  of  affairs 
or  not,  unless  there  were  a  continuing  active  concealment  or 
misrepresentation  practised  with  a  view  to  prevent  the  jMirty 
defrauded  from  discovering  the  truth  and  to  induce  him  to  act 
upon  the  contract :  for  then  the  affirmation  itself  would  be  as 
open  to  repudiation  as  the  original  transaction.  Something  like 
this  occurs  not  unfrequently  in  cases  of  undue  influence,  as  we 
shall  see  in  the  next  chapter. 

Omission  to  repudiate  within  a  reasonable  time  is  evidence,  and 
may  be  conclusive  evidence,  of  an  election  to  affirm  the  contract ; 
and  this  is  in  truth  the  only  effect  of  lapse  of  tima  Still  it 
will  be  more  convenient  to  consider  this  point  separately 
afterwards. 

Election  If  on  the  other  hand  the  party  elects  to  rescind,  he  is  to 
***iu^be^  manifest  that  election  by  distinctly  communicating  to  the  other 
communi-  pnrty  his  intention  to  reject  the  contract  and  claim  no  interest 
^^^  ^  under  it.  One  way  of  doing  this  is  to  institute  proceedings  to 
party.  have  the  contract  judicially  set  aside,  and  in  that  case  the 
judicial  rescission,  when  obtained,  relates  back  to  the  date  of  the 

(a)  £x  parU  Briggt,  1  Kq.  4S3  ;  {b)  Ormet  ▼.  Btadel,  2  D.  F.  J. 

this    however  was   a  case  not    of  S32, 886. 

miBstated   facta    but    of    material  {c)  CampbeU  v.  Fleming,  1  A.  ft 

departure  from  the  objects  of  the  £.  40.     This  does  not  a^^y  where 

company  as  stated  in  the  prospectus,  a  new  and  distinct  cause  of  rescission 

As  to  which  Bee  Lindley,  1.   109,  arises  :  (rtwy  ▼.  Fattier,  L.  B.  8  Ex. 

118.  249, 
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commencement  of  such  proceedings  (a).  Or  if  the  other  party 
is  the  first  to  sue  on  the  contract,  the  rescission  may  be  set  up  an 
a  defence,  and  this  is  itself  a  sufficient  act  of  rescission  without 
any  prior  declaration  of  an  intention  to  rescind  (6).  For  the 
purposes  of  pleading  the  allegation  that  a  contract  was  procured 
by  fraud  has  been  held  to  import  the  allegation  that  the  party 
on  discovering  it  disaffirmed  the  contract  (c).  Where  tlie 
rescission  is  not  declared  in  judicial  proceedings,  no  further  rule 
can  be  laid  down  than  that  there  should  be  ''  prompt  repudiation 
and  restitution  as  far  as  possible  ^  (c2).  The  communication  need  What 
not  be  formal,  provided  it  is  a  distinct  and  positive  rejection  of  the  ^JJ^" 
contract,  not  a  mere  request  or  inquiry,  which  is  not  enough  (e),  safficient. 
Thus  in  the  case  of  shares  in  a  company  a  repudiation  expressed 
by  word  of  mouth  to  the  secretary  at  the  company's  office  will 
do  (/).  But  it  seems  that  if  notwithstanding  an  express 
repudiation  the  other  party  persists  in  treating  the  contract  as 
in  force,  then  judicial  steps  should  be  taken  in  order  to  make 
the  rescission  complete  as  against  rights  of  third  persons  which 
may  subsequently  intervene  (g).  Where  the  original  contract 
was  made  with  an  agent  for  the  other  party,  communication  of 
the  rescission  to  that  agent  is  sufficient,  at  all  events  before  the 
principal  is  disclosed  {7i).  And  where  good  grounds  for  rescission 
exist,  and  the  contract  is  rescinded  by  mutual  consent  on  other 
grounds,  those  grounds  not  being  such  as  to  give  a  right  of 
rescission,  and  the  agent's  consent  being  in  excess  of  his  authority, 


-  {a)  Reut  Rietr  Silver  Mininff  Co, 
V.  Situthy  L.  R  4  H.  L.  73-5.  What 
if  proceedings  were  commenced  in 
an  incompetent  conrt?  On  prin- 
ciple there  seenu  no  reason  why 
that  also  should  not  be  effective  as 
an  act  of  rescission  in  pais.  The 
proposition  that  in  equity  **  the  mere 
assertion  of  a  claim  unaccompanied 
by  any  act  to  give  effect  to  it "  is 
not  enough  (CUgg  v.  EdnKyndson,  8 
D.  M.  G.  787,  810)  refers  only  to 
substantive  original  rights,  and  must 
not  be  extended  to  acts  of  repudia- 
tion.  In  the  particular  case  it  was 
a  claim  to  share  in  certain  partner- 
ship  profits. 

(6)  Olouffh  V.  L.  <fc  N,  W,  Ry.  Co, 
(Ex.  Ch.),  L.  B.  7  Ex.  86. 

(c)  I>awe»  V.  Sameu,  L.  R.  10  C. 
P.  166.  The  earlier  cases  there  cited. 


especially  Depoiit  Life  Auwrance  Co. 
V.  Aywmtgh,  6  E.  ft  B.  761,  26  L.  J. 
Q.  B.  29,  are  not  whoUy  consiBtent. 

{d)  Per  Bramwell,  B.  BwUh-y- 
Plwvh  Lead  Minitiff  Co,  v.  Baynet, 
L.  B.  2  Ex.  326. 

(e)  Ashley's  ca.  9  Eq.  263,  may 
perhaps  be  supported  on  this  ground. 
Otherwise  the  distinction  of  it  from 
Pawle's  ca.  (next  note  but  one) 
seems  untenable. 

(/)  McNidVs  ca.  10  Eq.  503. 

{g)  Kent  v.  Freehold  Land  <tc  Cj. 
8  Ch.  493.  8ed  qu.  At  any  rate,  if 
there  are  several  repudiating  share- 
holders  in  a  like  position,  proceedings 
taken  by  one  of  them  and  treated 
by  the  company  as  representative 
mdll  enure  for  the  benefit  of  sXL : 
Pawle*s  ca.  4  Ch.  497. 

(h)  Maynard  v.  JBatoJiy  9  Ch.  414. 
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yet  the  rescission  stands  good.  There  is  nothing  more  that  the 
party  can  do,  and  when  he  discovers  the  facts  on  which  he  might 
haye  sought  rescission  as  a  matter  of  right  he  is  entitled  to  nse 
them  in  support  of  what  is  already  done.  In  Wnghfs  (a)  case 
the  prospectus  of  a  company  contained  material  misrepresenta- 
tions.  The  directors  had  at  a  shareholder's  request,  and  on 
other  grounds,  professed  to  cancel  the  allotment  of  his  shares, 
which  they  had  no  power  to  do,  though  they  had  power  to 
accept  a  surrender.  Afterwards  the  company  was  wound  up, 
and  then  only  was  the  misrepresentation  made  known  to  him. 
But  it  was  held  that  as  there  was  in  fact  a  sufficient  reason  for 
annulling  the  contract,  which  the  directors  knew  at  the  time 
though  he  did  not,  the  contract  was  effectually  annulled,  and  he 
could  not  be  made  a  contributory  even  as  a  past  member  {b). 

Right  of  Inasmuch  as  the  right  of  rescinding  a  voidable  contract  is 
^^^jljj^  alternative  and  co-extensive  with  the  right  of  itffirim'ng  it,  it 
able  by  follows  that  a  voidable  contract  may  be  avoided  by  or  against 
repi^^a!  *'^®  personal  representatives  of  the  contracting  parties  (c).  And 
tives.  further,  as  a  contract  for  the  sale  of  land  is  enforceable  in  equity 
by  or  against  the  heirs  or  devisees  of  the  parties,  so  it  may  be 
avoided  by  or  against  them  where  grounds  of  avoidance  exist  {d). 

No  resets-  B.  The  contract  cannot  be  rescinded  after  the  position  of  the 
piu^ies       parties  has  been   changed  so  that  the  former  state  of  things 

can  be        cannot  be  restored, 
restored 

poeition,  This  may  happen  in  various  ways.  The  party  who  made  the 
Wbere  the  misrepresentation  in  the  first  instance  may  have  acted  on  the 
^smlt  ^  faith  of  the  contract  being  valid  in  such  a  manner  that  a  sub- 
acted  on  sequent  rescission  would  work  irreparable  injury  to  him.  And 
*f  \h"*^  here  the  rule  applies,  but  with  the  important  limitation,  it  seems, 
contract,    that  he  must  have  so  acted  to  the  knowledge  of  the  party  misled 


(a)  7  Ch.  65.  Cp.  ClougK  v.  Z.  dL-  iV. 
W.  Ry.  Co.  aupra^  p.  481. 

(6)  Bat  Wickens,  Y.-C.  thought 
otherwise  in  tiie  conrt  below  (12  Eq. 
881)  and  the  correctness  of  the 
reversal  is  doubted  by  Mr.  Justice 
Lindley  (2. 1458). 

(c)  Including  assignees  in  bank- 
ruptcy :  Load  v.  Gr^,  15  M.  &  W. 
216, 15  L.  J.  Ex.  118 ;  Donaldson 


V.  Fanodl,  3  Otto  (98  U.  8.)  681. 

id)  Qrtdq/  Y,Moiuie^,  4  De  G.  & 
J.  78 :  and  see  cases  dted  in  next 
chapter,  ad  fin.,  and  Charter  v.  Tre* 
vtlyany  11  CI.  &  F.  714,  where  the 
parties  on  both  sides  were  ultimately 
representatives,  and  as  to  the  defen- 
diuits  through  more  than  one  soooefl- 
sion. 
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and  without  protest  from  him,  so  that  his  conduct  may  be  said 
to  be  induced  by  the  other's  delay  in  repudiating  the  contract 
Thus  where  a  policy  of  marine  insurance  is  voidable  for  the  non- 
disclosure of  a  material  fact,  but  the  delay  of  the  underwriters 
in  repudiating  the  insurance  after  they  know  the  fact  induces 
the  assured  to  believe  that  they  do  not  intend  to  dispute  it,  and 
he  consequently  abstains  from  effecting  any  other  insurance,  it 
would  probably  be  held  that  it  is  then  too  late  for  the  imder- 
writers  to  rescind  (a).  Or  the  interest  taken  under  the  contract  Common 
by  the  party  misled  may  have  been  so  dealt  with  that  he  cannot  ,^Jh*" 
give  back  the  same  thing  he  received.  On  this  principle  a  eubject- 
shareholder  cannot  repudiate  his  shares  if  the  character  and  con-  contract, 
stitution  of  the  company  have  in  the  meantime  been  altered. 
This  was  the  case  in  Clarke  v.  Dickson  (6),  where  the  plaintiff 
had  taken  shares  in  a  cost-book  mining  company.  The  company 
was  afterwards  registered  under  the  Joint  Stock  Companies  Act 
then  in  force,  apparently  for  the  sole  purpose  of  being  wound 
up.  In  the  course  of  the  winding  up  the  plaintiff  discovered 
that  fraudulent  misrepresentations  had  been  made  by  the  direc- 
tors. But  it  was  by  this  time  impossible  for  him  to  return  what 
he  had  got ;  for  instead  of  shares  in  a  going  concern  on  the  cost- 
book  principle  he  had  shares  in  a  limited  liability  company 
which  was  being  wound  up  (e).  It  was  held  that  it  was  too 
late  to  repudiate  the  sliares,  and  his  only  remedy  was  by  an 
action  of  deceit  against  the  directors  personally  responsible  for 
the  false  statements  (d).  As  Crompton,  J.,  put  it,  ''You  cannot 
both  eat  your  cake  and  return  your  cake"  {e).  A  similar  case 
on  this  point  is  Western  Bank  of  Scotland  v.  Addie  (/).  There 
the  company  was  an  unincorporated  joint  stock  banking  company 
when  the  respondent  took  his  shares  in  it.  As  in  Clarke  v. 
Dickson,  it  was  afterwards  incorporated  and  registered  for  the 
purpose  of  a  voluntary  winding  up.     It  was  held  as  a  probable 


(a)  Per  Cur.  Morrimm  ▼.  UnivencU 
Marmt  Insurance  Co,  (Ex.  Ch.)  L. 
B.  8  Ex.  at  p.  205 ;  cp.  Clough  v. 
L.  &  N,  W.  Mjf.  Co,  (Ex.  Ch.)  L.  R. 
7  Ex.  at  p.  85. 

(6)  E.  B.  &  E.  148, 27  L.  J.  Q.  B. 
228. 

(c)  The  fact  of  the  winding-up 
having  begun  before  the  repudiation 
of  the  sharee  is  of  itself  decisire 


according  to  the  later  caies  under 
Uie  preeent  Companies  Act :  but 
here  the  point  was  hardly  made. 

(flO  Which  course  was  accordingly 
taken  with  success  :  Clarke  ▼.  iMk* 
son,  6  C.  B.  N.  8.  458,  28  L.  J. 
C.  P.  225. 

{€)  E.  B.  &  E.  at  p.  152. 

(/)  L.B.  ISc.  &D.  145. 
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Conduct 
of  party 
misled. 


No  re- 

■dsdon 

against 


opinion  by  Lord  Glielmsford,  and  more  positively  by  Lord 
Cranworth,  that  the  change  in  the  condition  of  the  comj[>auy 
and  of  its  shares  was  such  as  to  make  restitution  impossible,  and 
therefore  the  contract  could  not  be  rescinded  (a).  The  case  is 
simpler  where  the  party  misled  has  himself  chosen  to  deal  vrith 
tlie  subject-matter  of  the  contract,  by  exercising  acts  of  owner- 
ship or  the  like,  in  such  a  manner  as  to  make  restitution 
impossible  ;  and  it  is  of  course  still  plainer  if  he  goes  on  doing 
this  with  knowledge  of  all  the  facts ;  if  the  lessee  of  mines,  for 
example,  goes  on  working  out  the  mines  after  he  has  full  infor- 
mation of  the  circumstances  on  which  he  relies  as  entitling  him 
to  set  aside  the  lease  (b).  So  a  settlement  of  partnership  accounts 
cannot  be  disputed  by  one  of  the  parties  if  in  the  meantime  the 
concern  has  been  completely  wound  up  and  he  has  taken  posses- 
sion of  and  sold  the  partnership  assets  made  over  to  him  under 
the  arrangement  (c) ;  and  an  arrangement  between  a  company 
and  one  of  its  directors  which  has  been  acted  upon  by  the  com- 
pany so  as  to  change  the  director's  position  cannot  afterwards  be 
repudiated  by  the  company  (d).  So  a  purchaser  cannot  after 
taking  possession  maintain  an  action  to  recover  back  his 
deposit  (e). 

The  right  to  recover  back  money  paid  under  an  agreement  on 
the  ground  of  mistake,  failure  of  consideration,  or  default  of  the 
other  party  is  also  subject  to  the  same  rule.  Thus  a  lessee  who 
has  entered  into  possession  cannot  recover  back  the  premium 
])aicl  by  him  on  the  ground  of  the  lessor  s  default  in  executing 
the  lease  and  doing  repairs  to  be  done  by  him  under  the  agree- 
ment (/) :  nor  can  a  party  recover  back  an  excessive  payment 
after  his  own  dealings  have  made  it  impossible  to  ascertain  what 
was  really  due  {g)» 

C.  The  contract  cannot  be  rescinded  after  third  persons  have 
acquired  rights  under  it  for  value. 


(a)  It  would  seem,  but  it  does  not 
clearly  i^ypear,  that  in  this  case  also 
the  misrepresentations  were  not  dis- 
covered tall  after  the  commence- 
ment of  the  winding-up. 

(6)  Vi^eri  v.  Pil%  8  CL  &  F.  562, 
650. 

(c)  SabObeck  v.  HUton,  2  £q.  587. 

{d)  Sh^M  Nickel  Co,  y.  I'nrcin, 
2  Q.  B.  D.  214. 


<e)  Blackburn  ▼.  Smith,  2  Ex. 
783, 18  L.  J.  Ex.  187  ;  but  it  was 
also  held  that  apart  from  this  the 
objection  came  too  late  under  the 
conditions  of  sale  in  the  particttlar 
case. 

(/)  HuiU  V.  SUky  5  East  449. 

{g)  Freeman  v,  Jeffriti,  L.  B.  4 
Ex.  189,  197. 
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Tlie  present  rule  is  altogether,  as  the  last  one  is  to  some  extent,  'nnoc«nt 
a  corollary  from  the  main  principle  that  a  contract  induced  by  f^j,  valu*. 
fraud  or  misrepresentation  is  as  such  not  void  but  only  voidable. 
The  result  is  that  when  third  persons  have  acquired  rights  imder 
the  transaction  in  good  faith  and  for  value,  those  rights  are  inde- 
feasible. 

Thus  when  a  sale  of  goods  is  procured  by  fraud,  the  property  Frandu- 
in  the  goods  is  transferred  by  the  contract  (a),  subject  as  between  *"**  "^^ 
the  seller  and  the  buyer  to  be  revested  by  the  seller  exercising 
his  option  to  rescind  when  he  discovers  the  fraud.  A  purchaser 
in  good  faith  from  the  fraudulent  buyer  acquires  an  indefeasible 
title  (h).  And  a  person  who  takes  with  notice  of  the  fraud  is  a 
lawful  possessor  as  against  third  persons,  and  as  such  is  entitled 
to  sue  them  for  all  injuries  to  the  property,  unless  and  until  the 
party  defrauded  exercises  his  right  of  rescission  (r). 

The  same  rule  holds  good  as  to  possession  or  other  partial 
interests  in  property.  The  following  curious  and  somewhat 
complex  case  was  decided  some  years  ago  by  the  Judicial 
f/ommittee.  A.  sells  goods  to  B.,  but  resumes  the  posses- 
sion, by  arrangement  with  B.,  as  a  security  for  the  price. 
Afterwards  B.  induces  A.  to  re-deliver  possession  of  the  goods 
to  him  by  a  fraudulent  misrepresentation,  and  thereupon 
pledges  the  goods  to  C,  who  advances  money  upon  them  in 
good  faith  and  in  ignorance  of  the  fraud.  This  pledge  is  valid, 
and  ('.  is  entitled  to  the  possession  of  the  goods  as  against 
A.  (d). 

It  must  be  carefully  observed   that  a   fraudulent  possessor  DiBtinc- 
cannot  give  a  better  title  than  he  has  himself,  even  to  an  inno-  Jl^re^^no 
cent  purchaser,  if  the  possession  has  not  been  obtained  under  a  contract., 
contract  with  the  true  owner,  but  by  mere  false  pretences  as  to  ^^^  S^elv 
some  matter  of  fact  concerning  the  true  owner's  contract  with  a 


(a)  Load  v.  Green,  15  M.  &  W. 
216,  15  L.  J.  Ex.  113  ;  where  it 
was  lield  that  a  fraudulent  buyer 
becoming  bankrupt  had  not  the 
goods  in  his  order  and  disposition 
with  the  consent  of  the  true  owner  ; 
for  the  vendors  became  the  true 
owners  only  when  they  elected  to 
rescind  and  demanded  the  goods  from 
the  aasigneeB. 

(&)  White  V.  Oardetiy  10  C.  B. 
919,  20  L.  J.  C.  P.   167  ;  Sterenson 


V.  Newnham  (Ex.   Ch.),  13  C.  B. 
285,  303,  22  L.  J.  C.  P.  110, 115. 

(c)  Stevenson   v.   NewnhaMj    see 
last  note. 

(d)  Peate  v.  Gloahec,  L.  R.  1 
P.  C.  219.  The  dealings  were  in 
fact  with  the  bill  of  lading ;  but  ah 
this  completely  represented  the 
goods  for  the  purposes  of  the  case, 
the  statement  in  the  text  is  simpli- 
fied in  order  to  bring  out  the  general 
principle  more  clearlJ^ 

L  L 


514 


CHAP.   Z.    THl  BIGHT  Or  BB8(!II810H. 


h^^^  third  person.  To  put  a  simple  ease,  A*  sells  goods  to  B.  and 
lent  pre.  '  desires  B.  to  send  for  them.  0.  obtains  the  goods  from  A.  by 
tences.  falsely  representing  himself  as  B.'s  servant :  now  C.  aoquires 
neither  property  nor  lawful  possession,  and  cannot  make  any  sale 
or  pledge  of  the  goods  which  will  be  valid  against  A.,  though 
the  person  advancing  his  money  have  no  notice  of  the  fraud. 
The  result  is  the  same  if  A.  means  to  sell  goods  to  B.  <&  Co., 
and  C.  gets  goods  from  A.  by  falsely  representing  himself  as  a 
member  of  the  firm  and  authorized  to  act  for  them  (a),  or  if  B., 
a  person  of  no  credit,  gets  goods  from  A.  by  trading  under  a 
name  and  address  closely  resembling  those  of  C,  who  is  known 
to  A.  as  a  respectable  trader  (().  It  is  also  the  same  in  the  lees 
simple  case  of  a  third  person  obtaining  deUveiy  of  the  goods  by 
falsely  representing  himself  as  a  sub-purchaser ;  for  here  there 
is  no  contract  between  him  and  the  seller  which  the  seller  can 
affirm  or  disaffirm ;  what  the  seller  does  is  to  act  on  the  mis- 
taken notion  that  the  property  is  already  his  by  transfer  from  the 
original  buyer.  This  was  in  effect  the  decision  of  the  Exchequer 
Chamber  in  Kingiford  v.  Merry  (e),  though  the  case  was  a  little 
complicated  by  the  special  consideration  of  the  effect  of  delivery 
orders  or  warrants  as  *'  indicia  of  title." 
holder  ^^  decision  of  the  House  of  Lords  in  Odkea  v.  Tur^pMxnd  (d), 

oan't  repii-  which  settled  that  a  shareholder  in  a  company  cannot  repudiate 
windin^-"  his  shares  after  the  commencement  of  a  winding-up,  proceeded 
up :  Oakee  to  a  considerable  extent  upon  the  language  of  the  Companies 
r.  Tur-       ^^^  1862^  in  the  sections  defining  who  shall  be  contributoriee. 
But  the  broad  principles  of  the  decision,  or  if  we  prefer  to  say 
so,  of  the  Act  as  interpreted  by  it,  are  these.     The  rights  of  the 
company's  creditors  are  fixed  at  the  date  of  the  winding-up  and 
are  not  to  be  afterwards  varied.     They  are  entitled  to  look  for 
payment  in  the  first  instance  to  all  persons  who  are  actually 
members  of  the  company  at  the  date  of  the  winding-up.    And 
this  class  includes  shareholders  who  were  entitled  as  against  the 
company  to  repudiate  their  shares  on  the  ground  of  fraud  but 
have  not   yet  done  so.    For  their   obligations  under   their 

(a)  ffardman  v.  Booth,  1  H.  ft  0.  («)  1  H.  ft  N.  008, 96  L.  J.  Bk. 

808,  82  L.  J.  Ex.  106 ;  ffoUw  ▼.  88  (bm  per  Srle  J.  st  p.  %^\  revip. 

FowUr,  L.  R.  7  H.  L.  767,  796.  •.  a  in  oourt  Wow,  11  Ex.  677,  26 

(h)  Ciindy  ▼.  Lindtay,  in  H.  L^  L.  J.  Ex.  166. 

Mar.  4,  1878,  affirming  «.  o.  nom.  (<i)  L.  R.  8  H,  li.  886. 
lindaay  y.  Oundy,  8  Q.  B.  D.  96, 
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contracts  with  the  company,  including  the  duty  to  contribute  in 
the  winding-up,  wore  valid  until  rescinded,  and  the  creditors  in 
the  winding-up  must  be  considered  as  being,  to  the  extent  of 
their  claims,  purchasers  for  value  of  the  company's  rights  against 
its  members.  They  are  not  entitled  to  any  different  or  greater 
rights :  no  shareholder  can  be  called  upon  to  do  more  than 
perform  his  contract  with  the  company  (a). 

On  the  other  hand  persons  who  have  taken  any  gratuitous  Pctsods 
benefit    under    a   fraudulent    transaction,   though    themselves  ^^j^^^ 
ignorant  of    the  fraud,   are  in  no   better  position  than   the  under 
original  contriver  of  it.     Thus  where  a  creditor  was  induced  c""ract  "* 
to  give  a  release  to  a  surety  by  a  fraud  practised  on  him  by  though 
the  principal  debtor,  of  which  the  surety  was  ignorant,  and  ^°^^^ 
the  surety  gave  no  consideration  for  the  release,  it  was  held  off  than 
that  this  release  might  be  disaffirmed  by  the  creditor  on  dis-  ^efrwuder 
covering  the  fraud.     But  third  persons  who  on  the  faith  of  the 
release  being  valid  had  advanced  money  to  the  surety  to  meet 
other  liabilities  would  be  entitled  to  assert  a  paramount  claim  (&). 

D.  The  contract  must  be  rescinded  within  a  reasonable  time.  Rescission 
that  is,  before  the  lapse  of  a  time  after  the  true  state  of  things  is  "."?*  ^ 

/\  1-1  1  1.  X  *i      within 

known  (c),   so  long    that    under    the  circumstances    of    the  reasonable 
particular  case  the  other  party  may  fairly  infer  that  the  right  of  *""^- 
rescission  is  waived. 

It  is  believed  that  the  statement  of  the  rule  in  some  such  form  Explana- 
as  this  will  reconcile  the  substance  and  language  of  all  the  leading  *!^^  ®J, 
authorities.     On  the  one  hand  it  is  often  said  that  the  election  import- 
must  be  made  within  a  reasonable  time,  while  on  the  other  hand  ff  ^®  ?^    ^ 

'  time  18  lint 

it  has  several  times  been  explained  that  lapse  of  time  as  such  has  per  se,  but 
no  positive- effect  of  its  own.     The  Court  is  specially  cautious  •■®®"*^ 


(a)  WaUrhmue  v.  JanUuon,  L.  R. 
2SC.&D.  29.  In  Hall  Y.  Old  Tatar- 
goch  Lead  Mining  Co,  8  Ch.  D.  749, 
an  action  for  rescission  and  in- 
demnity commenced  bv  a  share- 
holder after  a  resolution  for  winding- 
up  but  in  ignorance  of  it  was  allowed 
to  proceed.  Here  however  relief 
was  claimed  against  the  directors 
personally  as  well  as  the  company. 

(6)  Sehol^fUld  T.  TempleTt  Johns. 
155,  165,  4  De  a.  &  J.  429.  The 
Court  bdow  endeavoured  to  provide 
for  the  payment  of  the  third  persons 


in  question,  John&  171,  but  the 
Court  of  Appeal  varied  the  decree  by 
making  it  simply  without  prejudice 
to  their  rights,  4  De  G.  &  J.  436. 

(c)  Perhaps  we  might  add  "or 
after  it  might  have  been  known 
with  reasonable  diligence":  but 
authority,  so  far  as  it  goes,  and  the 
analogy  of  other  branches  of  the 
law  where  the  same  question  arises, 
are  in  favour  of  considerine  meann 
of  knowledge  as  only  endcnco  of 
either  actual  knowledge  or  a  deter- 
mination to  waive  all  inquiry. 
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ties  in 
equity. 


of  acquicB-  ill  entertaining  cliarg(V4  of  fraud  or  misrepreaontation  brought 
AuShi  pi-  forward  after  a  long  inter\'al  of  time ;  it  will  anxiously  weigh  tlie 
circumstances,  and  consider  wliat  evidence  may  have  been  lofit 
in  consequence  of  the  time  that  has  oUijisod  (a),  lUit  time  alone 
is  no  bar  to  the  right  of  rescinding  a  voidable  transaction ;  and 
the  House  of  I-,ords  in  one  case  set  aside  a  purchase  of  a  prin- 
cipal's estate  by  his  agent  in  another  name  after  the  lapse  of 
more  than  half  a  century,  the  facts  having  remained  unknown  to 
the  princii>al  and  his  representatives  for  thirty-seven  years  (//). 
In  a  later  case  the  Lonl  Justice  Turner  stated  expressly  that  "  the 
two  propositions  of  a  Imr  by  length  of  time  and  by  acquiescence 
are  not  distinct  propositions."  Length  of  time  is  evidence  of 
acquiescence,  but  only  if  there  is  knowledge  of  the  &cts,  for  a 
man  cannot  be  said  to  have  acquiesced  in  what  he  did  not 
know  (<•).  Lord  Campbell  slightly  qualified  this  by  adding  that 
although  it  is  for  tlie  i>arty  relying  on  acquiescence  to  prove  the 
facts  from  which  consent  is  to  be  inferred,  "it  is  easy  to  con- 
ceive cases  in  which,  from  great  lapse  of  time,  such  facts  might 
and  ought  to  be  presumed  "  (d). 

The  rule  has  lately  been  laid  down  and  acted  upon  by  the 
Judicial  Committee  in  this  form :  "  In  order  that  the  remedy 
should  be  lost  by  laches  or  delay,  it  is,  if  not  universally, 
at  all  events  ordinarily  .  .  necessary  that  there  should  be  suffi- 
cient knowledge  of  the  facts  constitutii^  the  title  to  relief  "  (e). 
Acquiescence  need  not  be  manifested  by  any  positive  act ;  the 
question  is  whether  there  is  sufficient  evidence  either  from  lapso 
of  time  or  from  other  circumstances  of  ^*  a  fixed,  deliberate  and 
unT)iassod  determination  that  the  transaction  sliould  not  1k> 
impeached  *'  (/).  In  estimating  the  weight  to  be  given  to  length 
of  time  as  evidence  of  acquiescence  the  nature  of  the  property 


(a)  Cp.  Bright  v.  Ijefjerton^  2 
D.  F.  J.  606,  617. 

(6)  Charter  v.  Trevelyan,  11  CI. 
&P.  714,  740. 

(c)  Life  Association  of  Seotiand  v. 
SieUlal!,  8  D.  F.  J.  58,  72,  74  :  on 
the  point  that  there  cannot  be 
acquiescence  without  knowledge, 
cp.  Lloyd  V.  Att'ipood,  3  I>e  Gr.  &  J. 
614,  650  ;  jier  Aldenon,  B.  Load  v. 
Green,  15  M.  &  W.  at  p.  217  :  "A 
man  cannot  peinnit  who  does  not 
know  that  he  has  a  ripht  to  refuse; " 


and  per  Jessel,  M.  R  1  Ch.  D.  528. 

(d)  3  D.  F.  J.  at  p.  77.  The  case 
was  one  not  of  rescinding  a  contract 
but  of  a  breach  of  trust ;  but  the 
principles  are  the  same. 

(c)  Lindsay  Petroleum  Co.  v.  Hurd, 
L.  R.  5  P.  C.  221,  241. 

(/)  Per  Turner,  L.  J.  Wright  v. 
Vanderj^ank,  8  D.  M.  G.  138,  147. 
The  epithets,  however,  are  more 
specially  appropriate  to  the  parti- 
cular ground  of  rradssion  (undue 
influence)  then  before  the  Court. 
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concerned  is  material  (a).  And  other  s()ecial  circumstances  may 
prevent  lapse  of  time  even  after  everything  is  known  from  being 
evidence  of  acquiescence  ;  as  when  nothing  is  done  for  some  years 
because  the  other  party's  affairs  are  in  such  a  condition  that 
j>roceedings  against  him  would  be  fruitless  (h). 

If  a  party  entitled  to  avoid  a  transaction  has  precluded  himself 
by  his  own  acts  or  acquiescence  from  disputing  it  in  his  lifetime, 
his  representatives  cannot  come  forward  to  dispute  it  after- 
wards (r). 

It  is  said  that  holder's  of  shares  in  companies  arc  under  a  Special 
special  obligation  of  diligence  as  to  making  their  election,  but  ^1  j§****^^ 
the  dicta  relate  chiefly  if  not  wholly  to  objections  apparent  on  gence  in 
the  face  of  the  memorandum  or  articlas  of  association.     With  ^^. 
the  contents  of  these  a  shareholder  is  lx)und  to  make  himself  holders, 
acquainted,  and  must  be  deemed  to  become  acquainted,  when 
his  shares  are  allotted  (d).     But  objections  which  can  be  taken 
ui)on  these  must  proceed  on  the  ground,  not  of  fraud  or  misre- 
presentation as  such,  but  of  the  undertaking  in  which  shares  are 
allotted  being  substantially  a  different  thing  from  that  which  the 
prospectus  described  and  in  which  the  applicant  offered  to  take 
shares.     Nor  are  we  aware  of  any  case  in  which  the  nde  lias 
been  applied  to  a  rci)udiatioii  of  shares  declared  before  a  winding 
up  and  on  the  ground  of  fraud  or  misrepresentation  not  apparent 
on  the  articles.     Still  it  seems  quite  reo.sonablc  to  hold  that  in 
the   case   of    a   shareholder's   contract   lapse   of   time  without 
repudiation  is  of  greater  importance  as  evidence  of  assent  than 
in  most  other  cases. 

Tlius  much  of  the  exposition  of  the  rule  in  equity.     The  same  Saine 
general  principle  has  recently  been  laid  down  in  the  Exchequer  g«"«ral 
Chamber.    "  We  think  the  party  defrauded  may  keep  the  question  i^^^  per 

oi)en  so  long  as  he  does  nothing  to  af!u*m  the  contract S^^^V^u 

In  such  cases  the  question  is,  has  the  2>erson  on  whom  the  fraud 
was  practised,  having  notice  of  the  fmud,  elected  not  to  avoid 
the  contract  1  or  has  he  elected  to  avoid  it  ?  or  has  he  made  no 


(rt)  8  D.  M.  G.  at  p.  150.  (d)  Central  Hy,  Co,  qf  Venezuela  v. 

(6)  Schol^field  v.  Templtr,  4  De  KUch^  L.    R.  2  H.  L.  at  p.  125, 

G.  &  J.  429.  Oakes  v.  Turquand,  ib.     .  p.  352  ; 

(r)  SkoUawe  v.  WiUiamt,  3  D.  F.  and  see  Ch.  VIII.  p.  418^    ve. 
J.  535,  541. 
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election  ]  We  think  that  so  long  as  he  has  made  no  election  he 
retains  the  right  to  determine  it  either  vr&y,  subject  to  this,  that 
if  in  the  interval  whilst  he  is  deliberating  an  innocent  third 
party  has  acquired  an  interest  in  the  property,  or  if  in  conse- 
quence of  his  delay  the  position  even  of  the  wrongdoer  is  affected, 
it  will  preclude  him  from  exercising  his  right  to  rescind.  And 
lapse  of  time  without  rescinding  will  furnish  evidence  that  he 
has  determined  to  affirm  the  contract,  and  when  the  lapse  of 
time  is  great  it  probably  would  in  practice  be  treated  as  conclusive 
evidence  to  show  that  he  has  so  determined  "  (a). 

Fixed  The  French  law  treats  the  right  of  having  a  contract  judicially 

limitation  ^*  *®^^®  ^^'  fraud,  &c.,  as  a  substantive  right  of  action,  and 
by  Fr.  law.  limits  a  fixed  period  of  ten  years,  running  from  the  discovery  of 
the  truth,  within  which  it  must  be  exercised  (6). 

Unfouud.       One  or  two  points  remain  to  be  mentioned,  which  we  have 

^^^5^  reserved  to  the  last  as  being  matter  of  procedure,  but  which 

difl-  depend  upon  general  principles.     Courts  of  justice  are  anxious 

MiS^       to  discover  and  discourage  fraud  in  every  shape,  but  they  are  no 

making      less  anxious  to  discourage  and  rebuke  loose  or  unfounded  charges 

pay^Mto^^^   fi»ud  and  personal  misconduct.      The  facts  reUed  on  as 

establishing  a   case   of  fraud   must  be  distinctly  alleged  and 

proved  (c).     Where  such  charges  are  made  and  not  proved,  this 

will  not  prevent  the  party  making  them  from  having  any  relief 

to  which  he  may  otherwise  appear  to  be  entitled,  but  he  must 

pay  the  costs  occasioned  by  the  unfounded  charges  ((/)•     And 

in  one  recent  case,  where  the  plaintiff  made  voluminous  and 

elaborate  charges  of  fraud  and  conspiracy  which  proved  to  be 

unfoimded,  the  Court  of  Appeal  not  only  made  him  pay  the 

costs  of  that  part  of  the  case,  but  refused  to  allow  him  the  costs 

oven  of  the  part  on  which  he  succeeded.     It  was  held  that  he 

had  so  mixed  up  unfounded  and  reckless  aspereions  upon  cliaracter 


(a)  Per  Cur.  Clcugh  v.  Z.  <fe  N.  W, 
Rtf,  Co.  Ll  R.  7  Ex.  at  p.  34,  rroeated 
in  Morrison  v.  Uhwertal  Marine 
Itmtranee  Co.  K  R  8  Ex.  at  p.  203. 

{b)  Code  Civ.  1804. 

(c)  In  equity  pleading  a  charge 
of  fraud  in  general  tenns  would  not 
support  a  biU  on  demurrer :  Gilbert 
V.  Lewis,  1  D.  J.  S.  at  p.  49,  per 


Ix)rcl  Westbury. 

(rf)  jyiWtarrf  v.  iFife  L.  R.  7  H.  L. 
39,  51, 52  ;  London  Chartered  Bank 
of  AustraUa  v.  LemprUre^  L.  R.  4 
P.  C.  at  p.  597  ;  CUnch  v.  Fimmcial 
Corporation,  5  E.  Q.  at  p.  4S8  ;  per 
Lonl  Cairns,  Tkommm  r.  Btutfoood, 
2  App.  Ca.  at  p.  243. 


OAKOSLLATtOK.  Mi) 

with  the  rest  of  the  suit  as  to  forfeit  his  title  to  the  costs  which 
he  otherwise  would  have  been  entitled  to  receive  (a). 

The  special  jurisdiction  of  courts  of  equity  to  order  the  cancel-  Indepeu- 
lation  of  an  instrument  obtained  by  fraud  or  misrepresentation  ^J^^j^j^"'?' 
is  not  affected  by  the  probability  or  practical  certainty  that  the  t^uity  to 
plaintiff  in  equity  would  have  a  good  defence  to  an  action  on  Jj^^,^^^^ 
the  instrument,  nor  is  it  the  less  to  be  exercised  even  if  the  for  fraud, 
iustrument  is  already  in  his  possession.     He  is  entitled  not  only     * 
not  to  have  the  contract  enforced  against  him,  but  to  have  it 
judicially  annulled  (b), 

{a)  Parker  y.  MeKenna,  10  Oh.  aJlqpM  to  be  voidable  may  properly 

96,123,125.  add  to  his  defence  a  oounterclaim 

(6)  London  and  Provincial   In'  for  the  cancellation  of  the  iniitra- 

marance  Co,  r.  Seynwur,  17  £q.  80  :  ment  and,  if  the  action  is  not  in  the 

and  see  Hoare  v.  Bremridge,  S  Ch,  Chancery  Division,  a  tnnsf er  of  it 

22,    there   explained   and    distin-  to  the  Chancery  Division  for  that 

goished.     Therefore   a   defendant  ptopose. 
sued  on  an  instrument  whioh  he 
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CHAPTER  XL 


Duress  and  Undue  Influence. 


Cuutrftct 
voidable 
if  consent 
Lot  free. 


If  the  consent  of  one  party  to  a  contract  is  obtained  by  the 
other  under  such  circumstances  that  the  consent  is  not  free,  the 
contract  is  voidable  at  the  option  of  the  party  whose  consent  is 
so  obtained.  It  is  quite  clear  that  it  is  not  merely  void  (a).  Tlie 
tninsaction  might  indeed  be  void  if  the  party  were  under  actual 
physical  constraint,  as  if  his  hand  were  forcibly  guided  to  sign 
liis  name  ;  or  perhaps  if  he  werc  so  prostrated  by  fear  as  not  to 
know  what  he  was  doing  (I/) ;  but  this  would  be  not  becau.se 
his  consent  w^as  not  free,  but  because  there  was  no  consent 
at  all. 

What  then  are  the  circumstances  wliich  are  held  by  English 
courts  to  exclude  freedom  of  consent  ?  The  treatment  of  this 
(juestion  has  at  common  law  been  singularly  narrow  and  in  equity 
singularly  comprehensive. 


I.  Duress  at  Common  Law, 

The  com-        At  common  law  the  coercion  which  ^dll  be  a  sufficient  cause 

di)^triue  of  ^^^  avoiding  a  conti-act  may  consist  in  duress  or  menace  ;  that 

Duress.       is,  either  in  actual  compulsion  or  in  the  threat  of  it.     In  motleni 

books  the  term  duress  is  used  to  include  both  species.     It  is  said 

that  there  must  be  some  threatening  of  life  or  meml>er,  or 

of   imprisonment,    or    some    imprisonment   or   beating  itself. 

Threatening  to  destroy  or  detain,  or  actually  detaining  property, 


(a)   Co.    2   Inst.   482,  and    2nd  (&)  Savigny,  Syst.  3.   109.     But 

resolution  in  WhelpdMs  ca.  5  Rep.      the  analogy  of  Mattheict  v.  Baxter^ 
119.  I^  R.  8  Ex.  182,  is  against  this. 


DURB8S  AT  COMMON   LAW.  o2l 

does  not  amount  to  duress  (a).  And  this  applies  to  agreements 
not  under  seal  as  well  as  to  deeds  (b),  **  It  must  be  a  threatening, 
heating,  or  imprisonment  of  the  party  himself  that  doth  make 
the  deed,  6r  his  wife  "  (a)  or  (it  seems)  parent  or  child  (c).  And  In  a  case 
a  threat  of  imprisonment  is  not  duress  unless  the  imprisonment  ?*/  "tt^* 
would  be  Tinlawful.  This  is  illustrated  by  two  rather  curious  mast  be  of 
modem  cases  in  both  of  which  the  party's  consent  was  deter-  "^^^i^^j**' 
mined  by  the  fear  of  confinement  in  a  lunatic  asylum.  In 
Camming  v.  Ince  (d)  the  plaintiff  had  been  taken  to  a  lunatic 
asylum  and  deprived  of  the  title  deeds  of  certain  property  claimed 
by  her.  Proceedings  were  commenced  under  a  commission  of 
lunacy,  but  stayed  on  the  terms  of  an  arrangement  signed  by 
counsel  on  both  sides,  under  which  the  deeds  wore  to  be  dejw- 
sited  in  certain  custody.  The  plaintiff  afterwards  repudiated 
this  arrangement  and  brought  detinue  for  tlic  deeds.  On  an 
issue  directed  to  try  the  right  to  tlie  i)ossessiou  of  the  deeds  as 
between  herself  and  the  other  parties  the  Court  lield  that  in  any 
view  the  defendants  were  wrong.  For  if  their  own  proceedings 
under  the  commission  were  justified,  tliey  could  not  say  the 
plaintiff  was  competent  to  bind  herself,  and  if  not,  the  agree- 
ment was  obtained  by  tlie  fear  of  a  merely  unlawful  imprison- 
ment and  therefore  voidable  on  the  ground  of  duress.  And  it 
made  no  difference  that  the  plaintiff's  counsel  was  party  to  the 
arrangement.  His  assent  must  be  considered  as  enforced  by  the 
same  duress  :  for  as  her  agent  he  might  well  have  feared  for  her 
the  same  evils  that  she  feared  for  herself.  In  Biffin  v.  Bujnell  (t), 
on  the  otlier  liand,  the  defendant  was  sued  for  necessaries 
supplied  to  his  wife.  Slie  had  been  in  a  lunatic  asylum  under 
treatment  for  delirium  tremens,  and  on  her  discharge  the 
husband  promised  her  12^.  a  week  to  live  apart  from  him, 
adding  that  if  she  would  not  he  would  send  her  to  another 
iisylum.  The  wife  was  accordingly  living  apart  from  the 
husband  under  this  agreement.  It  was  held  that  her  consent 
Uy  it  was  not  obtained  by  duress,  for  under  these  circumstances 
"  the  threat,  if  any,  was  not  of  anything  contrary  to  law,  at 
least  not  so  to  be  understood  "  :  consequently  the  presumption 

(a)  Shepp.  Touch.  61.  {d)  11  Q.  B.  112,  17  L.  J.  Q.  B. 

{b)  AUtt  v.  Backhouse,  3  M.  &  W.  105. 

638,  Sheate  y.  Beale,  11  A.  &  K  983.  (e)  7  H.  ft  N.  877,  81  L.  J.  Ex. 

(c)  Ra  Ab.  1.  687,  pL  5;  Bac  189. 
lA.b.  Jhtrets  (B). 
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Money 
paid  under 
circum* 
Htanoes  of 
uompal- 
Hion  re* 
coverable 
back. 


But  on  the 
ground  not 
of  coercion 
in  itself 
but  of 
failure  of 
cx>n8idera- 
tion. 


of  authority  to  pledge  the  husband's  credit  was  elfectually 
excluded,  and  the  plaintiff  could  not  recorer  (a). 

The  narrowness  of  the  conunon  law  doctrines  above  stated  is 
considerably  mitigated  in  practice,  for  when  money  has  been 
paid  under  circumstances  of  practical  compulsion,  though  not 
amounting  to  duress,  it  can  generally  be  recovered  back.  This 
k  m  when  the  payment  is  made  to  obtain  the  possession  of 
property  wrongfully  detained  (b) ;  and  the  property  need  not  be 
goods  for  which  the  owner  has  an  immediate  pressing  necessity, 
nor  need  the  claim  of  the  party  detaining  them  be  manifestly 
groundless,  to  make  the  payment  for  this  purpose  involuntary  in 
contemplation  of  law  (c).  So  it  is  where  excessive  fees  are 
taken  under  colour  of  office,  though  it  be  usual  to  pay  them  (d)  ; 
or  where  an  excessive  charge  for  the  performance  of  a  duty  is  paid 
under  protest  (e).  The  person  who  actually  receives  the  money 
may  properly  be  sued,  though  he  receive  it  only  as  an  agent  (/). 
The  case  of  one  creditor  exacting  a  fraudulent  preference  from 
a  debtor  as  the  price  of  his  assent  to  a  composition  (g)  is  to  a 
certain  extent  analogous.  But  in  all  these  cases  the  foundation 
of  the  right  to  recover  back  the  money  is  not  the  involuntary 
character  of  the  payment  in  itself,  but  the  fact  that  the  party 
receiving  it  did  no  more  than  he  was  bound  to  do  already,  or 
something  for  which  it  was  unlawful  to  take  money  if  he  chose 
to  do  it,  though  he  had  his  choice  in  the  first  instance.  Such 
payments  are  thus  regarded  as  made  without  consideration. 
The  legal  effect  of  their  being  practically  involuntaiy,  though 
important,  comes  in  the  second  place ;  the  circumstances  explain 
and  excuse  the  conduct  of  the  party  making  the  payment  Simi- 
larly in  the  kindred  case  of  a  payment  under  mistake  the  actual 
foundation  of  the  right  is  a  failure  of  consideration,  and 
ignorance  of  material  facts  accounts  for  the  payment  having  been 
made.     The  common  principle  is  that  if  a  man  chooses  to  give 


(a)  Qu,  whether  in  any  case  he 
could  have  raoovered  without  show- 
ing  that  the  wife  had  repudiated  the 
arrangement. 

(6)  Wahtfidd  v.  Ne¥fb<m,  6  Q.  B. 
276,  280,  18  L.  J.  Q.  B.  268. 

(c)  Shawr.  Woodcock, 6K& 0.79. 

{d)  Dew  V.  Par»n$,  2  B.  ft  Aid. 
562  ;  Stedc  v   WUliatMy  8  Ex.  625, 


22  L.  J.  £x.  225. 

(e)  Parker  v.  Q.  W.  Sy.  Co.  7  M> 
&  Gr.  253,  292.  And  see  other 
authorities  collected  in  notes  to 
MarrioU  v.  JffanMm,  2  Sm.  L.  C. 

(/)  StctU  V.  WiOiams,  iupra. 

ig)  JClMMcm  V.  Jkmbf,  e  H.  ft  K 
778,  in  Ex.  Gh.  7  «&.  M4,  81  L.  J' 
Ex.  862.    ^iipra,  Ob.  yL»  pu  m.  * 
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away  his  money,  or  to  take  his  chance  whether  he  is  giving  it 
away  or  not,  he  cannot  afterwards  change  his  mind ;  but  it  is 
open  to  him  to  show  that  he  supposed  the  facta  to  be  otherwise 
or  that  he  really  had  no  choice.  The  difference  between  the  right 
to  recover  money  back  under  circumstances  of  this  kind  and  the 
right  to  rescind  a  contract  on  the  ground  of  coercion  is  further 
shown  by  this,  that  an  excessive  payment  is  not  the  less  recoverable 
if  both  parties  honestly  supposed  it  to  be  theproper  payment  (a). 
We  therefore  dwell  no  farther  on  this  topic,  but  proceed  to  con- 
sider the  more  extensive  doctrines  of  equity. 

II.  T/ie  equitable  doctrine  of  Undue  Infltienct, 
In  equity  there  is  no  rule  defining  inflexibly  what  kind  or  The 
amount  of  compulsion  shall  be  sufficient  ground  for  avoiding  a  dootrioe 
transaction,  whether  by  way  of  agreement  or  by  way  of  gift.  <>'  Undue 
The  question  to  be  decided  in  each  case  is  whether  the  party 
was  a  free  and  voluntary  agent  (h). 

Any  influence  brought  to  bear  upon  a  person  entering  into  an 
agreement,  or  consenting  to  a  disposal  of  property,  which,  having 
regard  to  the  age  and  capacity  of  the  party,  the  nature  of  tho 
transaction,  and  all  the  circumstances  of  the  case,  appears  to  have 
Ijcen  such  as  to  preclude  the  exercise  of  free  and  deliberate 
judgment,  is  considered  by  courts  of  equity  to  be  undue  in- 
fluence, and  is  a  ground  for  setting  aside  the  act  procured  by  its 
employment. 

'^  The  principle  applies  to  every  case  where  influence  is  acquii-ed  GeneraUty 
and  abused,  where  confidence  is  reposed  and  betrayed  '*  (r).  o^.t^^f  , 

rf  \  /   prmciple. 

And  if  it  is  once  established  that  a  person  who  stands  in  a  posi-  Exercise  of 

tion  of  commanding  influence  towards  another  has  obtained  an  ^>^^^<>e 

,  need  not 

advantage  from  him  while  in  that  position,  it  will  be  presumed,  be  proved 

in  the  absence  of  rebutting  proof,  that  the  advantage  was  obtained  "^detail 

by  means  of  that  influence  :  and  it  is  not  necessary  for  the  party  relation  of 

complaining  to  show  the  precise  manner  in  which  the  influence  j^^Wtual 

was  exerted.    Indeed  one  chief  object  of  the  rules  which  will  estab- 

presently  be  discussed  is  to  prevent  those  who  undiQy  obtain  H«^«d. 

benefits  from  persons  under  their  dominion  from  making  them- 

\fl)  Dem  V.  Par$oni,  2  B.  &  Aid.  H.  L.  200,  210. 

562.  {e)  Per  Lord  Kingsdown,  Smith 

(b)  WUliami  v.  BayUy^  L.  R.  1       v.  Kay,  7  H.  L.  C.  al  p.  779. 
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General 
influence 


selves  safe  by  the  secrecy  of  the  particular  transaction  (a).  It 
is  very  possible  that  the  circumstances  would  in  many  such  cases, 
if  they  could  be  fully  brought  out,  amount  to  proof  of  actual 
compulsion  or  fraud  ;  so  that  it  may  perhaps  be  said  that  undue 
influence,  as  the  term  is  used  in  courts  of  equity,  means  an 
influence  in  the  natiure  of  compulsion  or  fraud,  the  exercise  of 
which  in  the  particular  instance  to  determine  the  will  of  the  one 
party  to  the  advantage  of  the  other  is  not  specifically  proved, 
but  is  inferred  from  an  existing  relation  of  dominion  on  the  one 
part  and  submission  on  the  other  (b).  Given  a  position  of 
general  and  habitual  influence,  its  exercise  in  the  particular  case 
is  presumed. 

But  again,  this  habitual  influence  may  itself  be  presumeil  to 

presum^    exist  as  a  natural  consequence  of  the  condition  of  the  parties, 

from  though  it  be  not  actually  proved  that  the  one  habitually  acted  as 

rekU^     if  under  the  domination  of  the  other.     There  are  many  relations 

of  common  occurrence  in  life  from  which  "  the  Court  presumes 

confidence  put  [i.e.  in  the  general  course  of  affairs]  and  influence 

exerted  "  [i.e.  in  the  particular  transaction  complained  of]  (c). 

Pei-sons  may  therefore  not  only  be  proved  by  direct  evidence 
of  conduct,  but  presumed  by  reason  of  standing  in  any  of  these 
suspected  relations,  as  they  may  be  called,  to  be  in  a  ])osition  of 
commanding  influence  over  those  from  whom  they  take  a  benefit. 
In  either  case  they  are  called  upon  to  rebut  the  pi'esumption 
that  the  particular  benefit  was  procured  by  the  exeition  of  that 
influence,  and  was  not  given  with  due  freedom  and  delibera- 
tion. They  must  "  take  upon  themselves  the  whole  proof  that 
the  thing  is  righteous  "  (d).  We  shall  here  observe  that  this, 
like  several  other  of  tlie  peculiar  rules  of  equity,  is  not  a  nde 
of  substantive  law  but  a  rule  of  evidence.  The  distinction 
is  well  show^n  in  the  arrangement  of  the  Anglo-Indian  codes. 


{a)  See  Dent  v.  Bennettf  4  My.  & 
Cr.  at  p.  277. 

(6)  In  Bo^ae  v.  lioMhoi'ouyh,  6 
H.  L.  C.  at  p.  48,  it  is  said  that, 
taking  the  words  in  a  wide  sense, 
aU  undue  influence  may  be  resolved 
into  coercion  and  fraud  :  but  the 
case  there  considered  is  that  of  a 
wiU,  in  which  undue  influence  has 
a  more  restricted  meaning  than  in 
transactions  inter  rirot :  see  note  (r), 


p.  626,  infra. 

(c)  Per  Lord  Kingsdown,  Smith 
V.  Art^,  7  H.  L,  C.  750,  779. 

[d)  (Wilson  V.  Je^eSy  6  Ves.  266, 
276.  The  like  burden  of  proof  is 
cast  upon  those  who  take  any  bene- 
fit under  a  wUl  which  they  have 
themselves  been  instrumental  in 
preparing  or  obtaining:  Fulton  v. 
Andrae,  L.  R.  7  H.  L.  448,  472. 
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"We  find  the  rule  of  law  laid  down  in  tlie  Contract  Act  (»eo 
Appendix  H  at  end  of  this  chaptor).  But  the  ndo  of  evidence 
j»roperly  finds  its  place,  not  here,  "but  in  the  Evidence  Act  (1.  of 
1872,  s!  Ill):— 

"  Ai\Tiere  there  is  a  question  as  to  the  good  faith  of  a 
transaction  between  parties,  one  of  whom  stands  to  the 
other  in  a  position  of  active  confidence,  the  bur<lon  of 
l)roving  the  good  faith  of  the  tmnsaction  is  on  the  party 
who  is  in  a  position  of  active  confidence." 

"  Wherever  two  ])ersou8  stand  in  such  a  relation  that,  while  it 
continues,  confidence  is  necessarily  reposed  by  one,  and  the  influence 
which  naturally  grows  out  of  that  confidence  is  possessed  by  the  other, 
and  this  confidence  is  abused,  or  the  influence  is  exerted  to  obtain  an 
advantage  at  the  expense  of  the  confiding  party,  the  person  so  availing 
himself  of  his  position  will  not  be  permitted  to  retain  the  advantage, 
although  the  transaction  could  not  have  been  impeached  if  no  such 
confidential  relation  had  existed"  («)• 

"  Nothing  can  be  more  important  to  maintain  "  (it  has  been 
recently  said)  "  than  the  jurisdiction,  long  asserted  and  upheld 
by  the  Court,  in  watching  over  and  jirotecting  those  who  are 
placed  in  a  situation  to  requiro  protection  as  against  acts  of  those 
who  have  influence  over  them,  by  which  acts  the  i>erson  having 
such  influence  obtains  any  benefit  to  himself.  In  such  cases 
the  Court  has  always  regarded  the  transaction  with  jealousy  "  (h) 
—  a  jealousy  almost  invincible,  in  Ix)rd  Eldon's  words  (c). 

''In  equity  persons  standing  iu  certain  relations  to  one  another, 
finch  as  parent  and  child  (rf),  man  and  wife  («),  doctor  and  patient  (/), 


(a)  Per  Lord  Chelmsford,  Tate  v. 
WiUiamson,  2  Ch.  65,  61. 

{h)  Per  Lord  Hatherley,  Turner 
V.  ColHnt,  7  Ch.  329,  838. 

(c)  Hatch   V.   Hatch,   9  Ves.  at 
p.  296. 

(rf)   Archer  v.    Hudson,  7  Beav. 
551  ;  Turner  v.  ColUns,  7  Ch.  329. 

{e)  Lord  Hardwicke's  remarks  in 
Grighy  v.  Cox,  1  Ves.  sen.  51 7  (though 
not  the  dedisioQ,  for  it  was  not  a 
gift  but  a  purchase,  and  apparently 
there  was  no  evidence  to  bear  out 
the  charge  of  collusion)  and  the 
decision  in  Nedby  v.  Nedby,  5  De  G., 
&  Sm.  377,  seem  contra;  but  see 
Cohheit  V.  Brock,  20  Beav.  524 ;  Page 
V.   Home,   11  Beav.  227;  «howing 


that  there  is  a  fiduciary  relation 
between  persons  engaged  to  be 
married ;  and  Coulson  v.  Allison 
2  D.  F.  J.  521,  524,  the  like  as  to 
persons  living  together  as  man  and 
wife  though  not  lawfully  married. 
In  all  these  cases  the  burden  of 
proof  was  held  to  be  on  the  man  (as 
holding  under  such  circumstances  a 
position  of  influence)  to  support  the 
transaction.  It  may  not  be  so  how- 
ever  in  a  case  of  mere  illicit  inter- 
coune  :  see  Farmer  v.  Farmer,  1  H. 
L.  C.  724,  752. 

(/)  Dent  V.  Bennett,  4  My.  & 
Cr.  269  ;  Aheame  v.  Hogan,  Dm. 
310;  s.r.  Blackie  v.  Clark,  15  Beav. 
at  p.  603. 
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Rules  in 
Hunter  t* . 

Atkins. 


attorney  and  client  (a),  oonfeBsor  and  penitent,  guardian  and  ward  (&), 
are  subject  to  certain  presumptions  when  transactions  between  them 
are  brought  in  question ;  and  if  a  gift  or  contract  made  in  favour  of 
him  who  holds  the  position  of  influence  is  impeached  by  him  who  is 
sabject  to  that  influence,  the  courts  of  equity  cast  upon  the  former 
the  burthen  of  proving  that  the  transaction  was  fairly  conducted  as  if 
between  strangers,  that  the  weaker  was  not  unduly  impressed  by  the 
natural  influence  of  the  stronger,  or  the  inexperienced  overreached 
by  him  of  more  mature  intelligence  "  (o). 

Lord  Brougham  in  Hunter  v.  Athiiis  (d)  made  the  following 
distinctions  between  the  various  kinds  of  relations  as  affecting 
the  burden  of  proof  in  respect  of  the  validity  of  the  act. 

(a).  If  it  is  not  shown  that  special  confldence  was  reposed  in 
the  person  taking  the  benefit,  specific  proof  is  required  of  in- 
capacity, fraud,  [or  compulsion]  vitiating  the  particular  tranfi- 
action. 

(b).  If  a  confidential  relation  is  proved  (not  being  one  of 
those  next  mentioned)  proof  is  required  of  circumstances  making 
it  likely  that  some  advantage  was  taken  of  such  relation  [though 
not  of  the  precise  circumstances  under  which  the  act  impeachcil 
took  place]. 

(c).  But  if  the  party  taking  the  benefit  stands  towards  the 
other  ''  in  any  of  the  known  relations  of  guardian  and  ward, 
attorney  and  client,  trustee  and  cestui  que  trust,  &c.  [this  ^e.  is 
important,  as  will  immediately  appear]  then  in  order  to  support 
the  [act]  he  ought  to  show  that  no  such  advantage  was  taken 
.  .  .  the  proof  lies  upon  him  that  he  has  dealt  with  the  other 
party,  the  client,  ward,  &c.,  exactly  as  a  stranger  would  have 
done." 

If  it  is  asked,  what  are  the  classes  of  persons  who  fall  within 
this  last  description,  the  answer  is  that  as  the  Court  of  Chancery 


(a)  Oib»on  v.  Jeyesj  6  Ves.  266  ; 
Hohnan  v.  Loynes,  4  D.  M.  6.  270  ; 
OretUy  r.  Moudey^  4  De  G.  &  J. 
78  94. 

(6)  Haich  V.  Hatch,  »  Ves.  292  ; 
MaUland  v.  Irving,  15  Sim.  487. 

(c)  Per  Lord  Penzance,  Parfitt  v. 
Zawltsa,  L.  B.  2  P.  &  D.  462,  468. 
It  is  to  be  noted  that  this  does  not 
apply  to  wills,  as  to  which  undue 
influence  is  never  presumed:  ib.; 
Boyat  V.  Rottboroug?ij  6  H.  L.  C.  2, 
49 ;  ffindton  v,  Weatherill,  5  D,M.G. 


801,  811,818  :  though  a  dispodtion 
by  will  may  be  set  aside  aa  wdl  as 
an  aot  inter  vivot  when  undue  in- 
fluence is  actually  proved  :  but 
then,  it  seems,  the  influence  must 
he  such  as  to  "  overpower  the  voli- 
tion without  oonvincihg  the  judg- 
ment : "  HaU  V.  JSToW,  L.  R.  1  P.  &  D. 
482.  See  Walker  v.  ami;Ui,  29  Beav. 
894,  where  between  the  same  partiei 
gifts  by  will  were  supported  and  a 
gift  inter  rivoi  set  aside, 
(d)  3  My.  &  K.  118, 184. 
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has  never  ventured  to  define  fraud  (a),  so  it  has  refused  to  com- 
mit itself  to  any  enumeration  of  the  description  of  persons 
against  whom  the  jurisdiction  now  in  question  ought  to  be  most 
freelj  exercised.  The  cases  in  which  it  has  been  actually  exer- 
cised are  considered  as  merely  instances  of  the  application  of  a 
principle  '^  applying  to  all  the  variety  of  relations  in  which 
dominion  may  be  exercised  by  one  person  over  another"  (6). 
Therefore  Lord  Brougham's  distinction  between  the  cases  in 
which  influence  must  be  proved,  and  those  in  which  it  is  pre- 
sumed, afifords  no  certain  guide  :  the  ^c.  of  his  enumeration  i^ 
a  term  of  indefinite  extent.  At  most  it  can  be  said  that  as 
to  certain  well-known  relations  the  Court  is  now  bound  by 
authority  to  presume  influence,  and  that  as  to  any  other  relation 
which  the  Court  judges  to  be  of  a  confidential  kind  it  is  free 
to  presume  that  an  influence  founded  on  the  confidence  exist<9, 
or  to  require  such  proof  thereof  as  it  may  think  fit. 

Another  general  proposition  of  much  importance  was  laid  7^^^^  f^ 
down  by  Lord  Eomilly  in  Cooke  v.  Larnotte  (c),  and  again  soon  ton  r. 
afterwards  in  Hoghton  v.  Hoghtan  {d)  which,  if  it  could  beHoghton; 
relied  on   to  its  full  extent,  would  considerably  modify  the  fartenable. 
doctrine  of  Huvier  v.  Atkim.     This  proposition  is  in  substance 
as  follows. 

Li  every  case  where  "  one  person  obtains,  by  voluntary  dona- 
tion, a  large  pecuniary  benefit  from  another,**  the  person  taking 
the  benefit  is  bound  to  show  "  that  the  donor  voluntarily  and 
deliberately  performed  the  act,  knowing  its  nature  and  effect.'* 

For  this  purpose  a  voluntary  donation>  means  any  transaction 
in  which  one  person  confers  a  large  pecuniary  benefit  on  another, 
though  it  may  be  in  form  a  contract  («) ;  and  the  rule  is  said  to 
obtain  whether  there  is  any  confidential  relation  or  noi     And 


(o)  10  Ves.  806 ;  1  D.  M.  G. 
691. 

(()  Sir  S.  Bomilly,  org.  Huguenin 
T.  Battle^,  14  Vei.  280,  adopted  by 
Lord  Cottenhftm,  Dent  r,  BtnneU^ 
4  My.  k  Cr.  269,  277;  BiOage 
▼.  Sauihee,  9  Ha.  584,  540.  Op. 
D'AgQefl8e«u((£nvre8, 1. 299)  "Par- 
oeque  la  raison  de  Vordonnanoe  est 
g^^rale,  et  qu'eUe  oomprend  6gale- 
mefnt  totu  oeux  qui  penvent  avoir 
qnelqiie    empire    mr    Vesprit    den 


douatenrs,  voe  arrets  en  ont  6tendu 
la  dispontioii  atix  maltres,  anx  m^- 
deciiw,  anx  confesseurs." 

(e)  16  Bear.  284,  240. 

\d)  15  Beav.  275,  298  :  the  most 
important  passage  of  the  judgment  Is 
also  set  out  in  the  notes  to  ffugitenin 
V.  Boideif,  2  Wh.  &  T.  L.  C. 

(e)  E,  O,  Coohe  v.  Lamotte,  15 
Beav.  234  ;  Dent  v.  BenneU,  4  My. 
A;  Or.  269, 278. 
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further,  if  the  case  is  one  of  those  iii  which  "  the  Court,  from 
the  relations  existing  between  the  parties  to  the  transaction, 
infers  the  probability  of  undue  influence  having  been  exerted," 
the  presumption  thus  raise<l  has  to  be  rebutted  by  proving,  not 
only  "  that  the  person  likely  to  be  so  influenced  fully  under- 
stood the  act  he  was  performing,  but  also  that  his  consent  to 
l)erform  that  act  was  not  obtained  by  reason  of  the  influence 
possessed  by  the  person  receiving  the  benefit.** 

There  is  also' a  recent  dictum  of  Lord  Hatherley  in  favour 
of  this  extended  doctrine  :  **  It  is  clear  that  any  one  taking 
any  advantage  under  a  voluntary  deed,  and  setting  it  up 
against  the  donor,  must  show  that  he  thoroughly  understoo<l 
what  he  was  doing,  or,  at  all  events,  was  protected  by  inde- 
pendent advice  "  (a). 

It  is  nevertheless  very  doubtful  whether  these  wide  statements, 
which  (except,  perhaps,  as  to  Cooke  v.  Lamotte)  go  beyond  wliat 
was  required  for  the  decisions  that  gave  occasion  for  them,  can 
l>e  accepted  as  law.  Tliey  have  not  been  contradicted  in  any 
reported  case,  but  the  present  writer  has  reason  to  know  that 
they  cannot  be  relied  on  in  practice.  Carried  to  their  full 
extent,  they  would  make  an  irrevocable  gift  almost  impossible. 
Xo  man  could  confer  a  boon  with  grace  or  enjoy  it  without 
misgiving. 

It  has  been  suggested  in  the  Irish  Court  of  Chancery  that  if 
Hunt 67'  V.  Atlciiis  goes  too  far  in  one  direction,  Cooke  v.  Lamaife 
and  Hogliton  v.  Hoghion  go  too  far  in  the  other,  and  it  may 
finally  be  established  that  the  true  rule  lies  between  these  {h). 
The  supposed  middle  course  would  however  be  difficiUt  to 
define. 


Burden 
of  proof 
where  no 
special 
relation. 


At  all  events,  in  the  absence  of  any  special  relation  from 
which  influence  is  presumed,  and  when  it  is  shown  that  the 
grantor  fully  understood  the  eff^ect  of  his  act,  the  burden  of 
proof  is  on  the  person  impeaching  the  transaction  (r),  and  he 
must  show  affirmatively  that  pressure  or  undue  influence  was 
employed. 


(a)  PhUUpi  V.  MxaUng$,  7  Ch.  at 
p.  246. 

(b)  Kinean  v.  Ctifleriy  4  Ir.  Ch. 
322,  828. 


(f)  Blackie  v.  Ciaril-,  1 5  Beav.  591); 
Toker  v.  Toler,  81  B«av,  629,  3 
D.  J,  S.  487. 


"■•  ■  ■  ^" 
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Having  thus  stated  the  fundamental  rules,  we  may  proceed  to  Auxilim 
say  something  more  of  doctri^ 

(1)  The  auxiUaiy  rules  applied  by  courts  of  equity  to  volun-  on  special 
tary  gifts  in  general :  *^°^ 

(2)  The  like  as  to  the  influence  presumed  from  special 
relations,  and  the  evidence  required  in  order  to  rebut  such 
presumption : 

(3)  What  are  the  continuing  relations  between  the  parties 
from  which  influence  has  been  presumed : 

(4)  From  what  circumstances,  apart  from  any  continuing 
relation,  undue  influence  has  been  inferred :  and  herein  of  the 
doctrine  of  equity  as  to  sales  at  an  undervalue  and  **  catching 
baigains  " : 

(5)  The  limits  of  the  right  of  rescission. 

1.  As  to  voluntary  dispositions  in  general.     (Cp.  Dav.  Conv.  Y^]^***'^ 
3.  pt.  1.  Appx.  No.  4.)  tiona 

A  voluntary  settlement  which  deprives  the  settlor  of  the  generally, 
immediate  control  of  the  property  dealt  with,  though  it  bo 
made  not  for  the  benefit  of  any  particular  donee,  but  for  the 
benefit  of  the  settlor's  children  or  family  generally,  and  free 
from  any  suspicion  of  unfair  motive,  is  not  in  a  much  better 
position  than  an  absolute  and  immediate  gift.  It  seems  indeed 
doubtful  whether  the  Court  does  not  consider  it  improvident  to 
make  in  general  indefinite  contemplation  of  marriage  the  same 
kind  of  settlement  which  in  contemplation  and  consideration  of 
a  definitely  intended  marriage  it  is  thought  improvident  not  to 
make  (a). 

It  is  conceived  that  the  ground  on  which  such  diBpositions  are 
readily  set  aside  at  the  instance  of  the  settlor's  representatives  is 
not  the  imprudence  of  the  thing  alone,  but  an  inference  from 
that^  coupled  with  other  circumstances — ^such  as  the  age,  sex, 
and  capacity  of  the  settlor — that  the  eflect  of  the  act  cannot 
have  been  really  considered  and  understood  at  the  time  when  it 
was  done  (h). 


(a)  EveriU  v.  Bveritt,  10  Eq.  405  :  or  mistake  of  both  parties  as  to  the 
bat  here  some  of  the  usual  pro-  effect  of  an  instmment  may  some- 
visions  were  omitted.  times  be  inferred  on  the  face  of  it 

(6)  lb, ;  Prideaux  v.  Lon$dalef  1  from  its  unreasonable  or  unusual 

D.  J.  S.  433.    So  common  ignorance  character:  see  p.  435  tupra, 

M  H 
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As  to  The  absence  of  a  power  of  revocation  has  often  been  insisted 

JJIJJI^jUjj^^  upon  as  a  mark  of  improvidence  in  a  voluntary  settlement; 
and  it  has  been  even  held  to  be  in  itself  an  almost  fatal  objec- 
tion :  but  the  doctrine  now  settled  by  the  Court  of  Appeal  is 
that  it  is  not  conclusive,  but  is  only  to  be  taken  into  account  as 
matter  of  evidence,  and  is  of  more  or  less  weight  according  to  the 
other  circumstances  of  each  case  (a). 

It  was  a  rule  of  Chancery  practice  that  a  voluntary  settlement 
could  not  be  set  aside  at  the  suit  of  a  defendant.  The  person 
impeaching  it  had  to  do  so  by  a  substantive  proceeding  in  either 
an  original  or  a  cross  suit  (b).  Under  the  new  practice  he 
will  proceed  by  counter-claim  if  sued  on  the  deed. 


Special 
rdatioxui 


2.  Auxiliary  rules  as  to  the  influence  presumed  from  special 
relations. 


Ageftc 

not 

materiftl. 


Influence 
presumed 
to  con- 
tinue. 


Evidence 


The  principle  on  which  the  Court  acts  in  such  cases  is  not 
affected  either  by  the  age  or  capacity  of  the  person  conferring 
the  benefit,  or  by  the  nature  of  the  benefit  conferred  (c). 

"  Where  a  relation  of  confidence  is  once  established,  either 
some  positive  act  or  some  complete  case  of  abandonment  must  be 
shown  in  order  to  determine  it : "  it  will  not  be  considered  as 
determined  whilst  the  influence  derived  from  it  can  reasonably 
be  supposed  to  remain  (c). 

Where  the  influence  has  its  inception  in  the  legal  authority  of 
a  parent  or  guardian,  it  is  presumed  to  continue  for  some  time 
after  the  termination  of  the  legal  authority,  until  there  is  what 
may  be  called  a  complete  emancipation,  so  that  a  free  and  un- 
fettered judgment  may  be  formed,  independent  of  any  sort  of 
control  {d).  It  is  sufficiently  obvious  that  without  this  extension 
the  rule  would  be  practically  meaningless.  It  is  said  that  as  a 
general  rule  a  year  should  elapse  from  the  termination  of  the 
authority  before  the  judgment  can  be  supposed  to  be  wholly 
emancipated :  this  of  course  does  not  exclude  actual  proof  of 
imdue  influence  at  any  subsequent  time  (e).     With  regard  to  the 


(a)  IfaU  ▼.  HaU,  8  Ch.  430,  where 
the  former  cases  are  reviewed. 

(b)  Way's  tr.  2  D.  J.  S.  866»  872  ; 
ffaU  V.  IfaU,  14  £q.  865,  377. 

(c)  Per  Turner,   L.  J.  Ithode$  v. 
Bate,  1  Ch.  252,  257,  260  ;  Hdman 


V.  Loynes,  4  D.  M.  G.  270,  283. 

(d)  Ar<^^  V.  ffudton,  7  Bear. 
551,  560;  Wright  v.  Vandkrplank, 
8  D.  M.  G.  133, 187, 146. 

(e)  See  per  Lord  Graaworth,  7 
H.  L.  C.  at  p.  772. 
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evidence  to  be  adduced  to  rebut  the  presumption  in  a  transaction  required 
between  a  father  and  a  son  who  has  recently  attained  majority,  pregump- 
the  father  is  bound  "  to  show  at  all  events  that  the  son  was  reallv  tlon  of 
a  free  agent,  that  he  had  adequate  independent  advice  .  .  .  that 
he  perfectly  understood  the  nature  and  extent  of  the  sacrifice  he  ^nd  son. 
was  making,  and  that  he  was  desirous  of  making  it." 

"  So  again,  where  a  Bolidtor  purchases  or  obtains  a  benefit  from  a  Solicitor 
client,  a  court  of  equity  expects  him  to  be  able  to  show  that  he  has  *""  cHent. 
taken  no  advantage  of  bis  professional  position  ;  that  the  client  was 
so  dealing  with  him  as  to  be  free  from  the  influence  which  a  solicitor 
must  necessarily  possess,  and  that  the  solicitor  has  done  as  much  to 
protect  his  client's  interest  as  he  would  have  done  in  the  case  of  a 
client  dealing  with  a  stranger  "  (a). 

He  must  give  all  the  reasonable  advice  against  himself  that 
he  would  have  given  against  a  third  person  (b). 

The  result  of  the  decisions  has  been  thus  summed  up  by  the 
Judicial  Committee  of  the  Privy  Council  "  The  Court  does  not 
hold  that  an  attorney  is  incapable  of  purchasing  from  his-client ; 
but  watches  such  a  transaction  with  jealousy,  and  throws  on 
the  attorney  the  onus  of  showing  that  the  bargain  is,  speaking 
generally,  as  good  as  any  that  could  have  been  obtained  by  due 
diligence  from  any  other  purchaser  "  (c).  He  is  not  absolutely 
bound  to  insist  on  the  intervention  of  another  professional 
adviser.  But  if  he  does  not,  he  must  not  be  surprised  at  the 
transaction  being  disputed,  and  may  have  to  pay  his  own  costs 
even  if  in  the  result  it  is  upheld. 

"  The  broad  principle  on  which  the  Court  acts  in  cases  of  this  Fiduciary 
description  is  that,  wherever  there  exists  such  a  confidence,  of  what-  >^«latioiiB 
ever  character  that  confidence  may  be,  as  enables  the  person  in  whom  ^* 

confidence  or  trust  is  reposed  to  exert  influence  over  the  person  trust- 
ing him,  the  Court  will  not  allow  any  transaction  between  the  parties 


(a)  Savory  v.  Kimg,  5  H.  L.  C. 
at  p.  666.  CatXxymt  r.  Bvrsham,  2 
Beav.  76,  seems  not  quite  consistent 
with  this,  but  there  tiie  plaintiff  was 
not  the  client  himself,  but  his 
Msignee  in  insoWency,  and  'the 
client's  own  evidence  was  rather 
favourable  to  the  solicitor. 

if)  Oib9on  ▼.  Jeyt$f  6  Yes.  266, 
27S.    As  to  BoUoitor's  charges  see 


Lyddon  v.  Mo99y  4  De  G.  &  J.  104. 
(c)  Puani  v,  A,'0.  far  OtbraUarf 
L.  R.  6  P.  0.  616,  636,  640.  Ac- 
cording to  the  recent  case  of  Morgan 
V.  Minett,  6  Ch.  D.  63S,  there  is  a  still 
more  stringent  rule  as  to  ffifti — an 
absolute  rnle  of  law  "  that  while  the 
relation  of  solicitor  and  client  sub- 
sists the  solicitor  cannot  take  a  gift 
from  his  client."    8$d  qu, 

M   II   2 
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to  stand  unless  there  has  been  the  fullest  and  fairest  explanation  and 
communication  of  every  particular  resting  in  the  breast  of  the  one 
who  seeks  to  establish  a  contract  with  the  person  so  trusting 
liim  "  (a). 

In  other  words,  every  contract  entered  into  by  persons  standing 
in  such  a  relation  is  treated  as  being  uberrimae  Jidd,  and  may  be 
vitiated  by  silence  as  to  matters  which  one  of  two  independent 
parties  making  a  similar  contract  would  be  in  no  way  bound  to 
communicate  to  the  other;  nor  does  it  matter  whether  the 
omission  is  deliberate,  or  proceeds  from  mere  error  of  judgment 
or  inadvertence  (b). 

Thus  a  medical  attendant  who  makes  with  his  patient  a 
contract  in  any  way  depending  on  the  length  of  the  patient's  life 
is  bound  not  to  keep  to  himself  any  knowledge  he  may  have 
professionally  acquired,  whether  by  forming  his  own  opinion 
or  by  consulting  with  other  practitioners,  as  to  the  probable 
duration  of  the  life  (r).  Perhaps  the  only  safe  way,  and 
certainly  the  best,  is  to  avoid  such  contracts  altogether. 

In  Grosvenar  v.  Sherratt  (cf),  where  a  mining  lease  had  been 
granted  by  a  young  lady  to  her  brother-in-law  (the  son  of  her 
father's  executor)  and  uncle,  at  the  inducement  of  the  said 
executor,  "in  whom  she  placed  the  greatest  confidence,'' 
it  was  held  that  it  was  not  enough  for  the  lessees  to  show 
that  the  terms  of  the  lease  were  fair;  they  ought  to  have 
shown  that  no  better  terms  could  possibly  have  been  obtained  ; 
and  as  they  failed  to  do  this,  the  lease  was  set  aside  (e). 

This  comes  very  near  to  the  case  of  an  agent  dealing  on  his 
own  account  with  his  principal,  when  "it  must  be  proved 
that  full  information  has  been  imparted,  and  that  the  agreement 
lias  been  entered  into  with  perfect  good  faith  "  {b),  Nor  is  the 
agent's  duty  altered  though  the  proposal  originally  came  from 


(a)  Per  Page  Wood,  V.-C.  TcAew, 
WUUanhion,  1  Eq.  at  p.  536. 

(b)  Molony  v.  Aertian,  2  Dr.  &  W. 
at  p.  39. 

(c)  Papham  ▼.  Brooke,  6  Buss.  8. 

(d)  28  Bear.  669, 668. 

(e)  This  18  an  extreme  case.  The 
Indiw  Contraot  Act,  b.  16  (see 
^pendix  to  this  ohapter)  does  not 
seem  to  go  so  far.  It  does  make  it 
the  duty  of  a  contracting  party  in 


loco  parentU  to  the  other  to  disclose 
all  material  facts :  **  A.  sells  by 
aaction  to  B.  a  horse  which  A. 
knows  to  be  tmsoond.  A.  says 
nothing  to  B.  about  the  horae*a 
unsoundness.  This  is  not  fraud  in 
A."  (b.  17,  iUnst.  a) :  but  if  **  B.  is 
A.'8  daughter  and  is  just  oome  of 
age,  here  the  relation  of  the  parties 
would  make  it  A.'8  duty  to  tell  B.  if 
the  hone  Is  unsound  '*  {ib»  iUost.  6). 
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the  principal,  and  the  principal  shows  himself  anxious  to 
complete  the  transaction  as  it  stands  (a).  The  same  rules  apply 
to  an  executor  who  himself  becomes  the  purchaser  of  part  of  his 
testator^s  estate  (b).  But  this  obligation  of  agents  and  trustees 
for  sale  appears  (as  we  have  already  considered  it,  p.  252  above) 
to  be  incidental  to  the  special  nature  of  their  employment,  £tnd 
to  be  a  duty  founded  on  contract  rather  than  one  imposed  by 
any  rule  of  law  which  guards  the  freedom  of  contracting  parties 
in  general 

The  duty  cast  upon  a  solicitor,  or  other  person  in  a  like  posi- 
tion of  confidence,  who  deals  on  his  own  account  with  his  client, 
of  disclosing  all  material  circumstances  within  his  knowledge, 
does  not  however  bind  him  to  communicate  a  *^  speculative  and 
consequential "  possibility  which  may  affect  the  future  value  of 
the  subject-matter  of  the  transaction,  but  which  is  not  more  in 
his  own  knowledge  than  in  the  client's  (c). 

It  must  not  be  forgotten  that  the  suspicion  with  which  Familj 
dealings  between  parents  and  children  presumably  still  under  ^,J^f^x. 
parental  influence  are  regarded  by  courts  of  equity  is  to  a  certain  oeptionally 
extent  counteracted  by  the  favour  with  which  dispositions  of  the 
kind  known  as  family  arrangements  are  treated.  In  many  cases 
a  balance  has  to  be  struck  between  these  partly  conflicting 
presumptions.  "Transactions  between  parent  and  child  may 
proceed  upon  arrangements  between  them  for  the  settlement  of 
property,  or  of  their  rights  in  property  in  which  they  are 
interested.  In  such  cases  this  Court  regards  the  transactions 
with  favour.  It  does  not  minutely  weigh  the  considerations  on 
one  side  or  the  other.  Even  ignorance  of  rights,  if  equal  on 
both  sides,  may  not  avail  to  impeach  the  transaction  (d).  On 
the  other  hand,  the  transaction  may  be  one  of  bounty  from  the 
child  to  the  parent,  soon  after  the  child  has  attained  twenty-one. 
In  such  cases  this  Court  views  the  transaction  with  jealousy,  and 

[a)  IMlff  v.   WonhtnUf  88  Beav.  the  ''almost  invincible  jealousy" 

154.  of   the    Court    is  reduced  to    *'a 

{h}  Baker  v.  Bead,  18  Beav.  898  ;  reasonable  degree  of  jealousy : "  cp. 

where  however  relief  was  refused  Lord  Eidon's  language  in  Hatch  v. 

on  the  ffronnd  of  17  years'  delay.  ffcUch,   19  Ves.    at   p.    296,    and 

{e)  SkoartU  v.  Meyrick^  2  Ha.  60,  TweddcU  v.  Twedddl,  Turn.  &  R.  at 

74  ;  Holman  v.  Loyfyu^  4  D.  M.  G.  p.   18.     On  the  question  of   con- 

at  p.  280.  sideration  see  WUliams  v.  WiUiams^ 

{d)  Perhaps  it  is  safer  to  say  that  2  Ch.  294,  804. 


534 


CHAP.    XI.    DURB88  AKD   UNDUS   INFLUENCE. 


anxiously  interposes  its  protection  to  guard  the  child  from  the 
exercise  of  parental  influence  "  (a). 

It  must  be  observed  that  the  rules  concerning  gifts,  or  trans- 
actions in  the  form  of  contract  which  are  substantially  gifts, 
from  a  son  to  a  father,  do  not  apply  to  the  converse  case  of  a 
gift  from  an  ancestor  to  a  descendant :  there  is  no  presumption 
against  the  validity  of  such  a  gift,  for  it  may  be  made  in  dis- 
charge of  the  necessary  duty  of  providing  for  descendants  (6). 

RelationB        3.  delations  between  the  parties  from  which  influence  has 

presumed.       It  would  be  useless  to  attempt  an  exact  classification  of  that 

which  the  Court  refuses  on  principle  to  define  or  classify ;  but 

it  may  be  convenient  to  follow  an  order  of  approximate  analogy 

to  the  cases  of  well-known  relations  in  which  the  presumption  is 

^     fully  established. 


CMeB 
analogoQs 
to  parent 
and  child. 


A.  Eelations  in  which  there  is  a  power  analogous  to  that  of 
parent  or  guardian. 

Uncle  in  loco  parentis  and  niece :  Archer  v.  Hiulson,  7  Beav, 
561 ;  Maitland  v.  Irving^  15  Sim.  437.  Step-father  in  loco 
parentis  and  step-daughter:  Kenipson  v.  Ashhee^  10  Ch.  15; 
Eapey  v.  Lahe^  10  Ha.  260.  Executor  of  a  will  (apparentlyin 
a  like  position)  and  the  testator's  daughter:  Oro9venor  v. 
Sh^rratt,  28  Beav.  659. 

Husband  of  a  minor's  sister  with  whom  the  minor  had  lived 
for  some  time  before  he  came  of  age :  Qriffin  v.  DeveuUlej  3  P. 
Wms.  131,  n. 

Two  sisters  living  together,  of  whom  one  was  in  all  respects 
the  head  of  the  house,  and  might  be  considered  as  in  loco 
parentis  towards  the  other,  though  the  other  was  of  mature 
years :  Harvey  v.  Mount,  8  Beav.  439.  Brother  and  sister, 
where  the  sister  at  the  age  of  46  executed  a  voluntaiy  settlement 


(a)  Baker  v.  Bradley,  7  D.  M.  G. 
697,  620.  See  also  WaUucc  v. 
Wallace,  2  Dr.  &  W.  452,  470; 
Bellamy  v.  Sabine,  2  Ph.  425,  439  ; 
Hoghion  v.  Hoghton,  15  Beav.  278, 
300  ;  and  on  the  doctrine  of  family 
arrangement  not  applying  when  a 
8on  without  oonBtderation  gives  up 
valuable  rights  to  his  father,  Savery 


V.  King,  5  H.  L.  C.  at  p.  667.  A 
sale  by  a  nephew  to  his  [great] 
unde  of  his  lerersionary  intoest  in 
an  estate  of  which  the  unde  Is 
tenant  for  life  is  not  a  family 
arrangement:  Talbot  v.  Stawforth, 
IJ.  ft  H.  484,  601. 

(6)  Beanland  t.  Bradley,  2  De  G. 
&  Sm«  889. 
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nnder  the  biother^s  adyioe  and  for  his  benefit :  ^arp  v.  Leach^ 
31  Beav.  491. 

Husband  and  wife  on  the  one  part,  and  aged  and  infirm  aunt 
of  the  wife  on  the  other :  Griffiths  v.  Eobins,  3  Mad.  191. 

Distant  relationship  by  marriage  :  the  donor  old,  infirm,  and 
his  soundness  of  mind  doubtful ;  great  general  confidence  in  the 
donee,  who  was  treated  by  him  as  a  son:  Steed  v.  Callei/f 
1  Kee.  620.  This  rather  than  the  donor's  insanity  seems  the 
true  ground  of  the  case,  see  p.  644. 

Keeper  of  lunatic  asylum  and  recovered  patient :  Wright  v. 
Proud,  13  Ves.  136. 

There  are  also  cases  of  general  control  obtained  by  one  person 
over  another  without  any  tie  of  relationship  or  lawful  authority : 
Bridgman  v.  Qreen,  2  Ves.  Sr.  627,  Wilm.  58,  where  a  servant 
obtained  complete  control  over  a  master  of  weak  understanding ; 
Kay  V.  Smithf  21  Beav.  522,  affirmed  nom.  Smith  v.  Kay, 
7  H.  L.  C.  750,  where  an  older  man  living  with  a  minor  in  a 
joint  course  of  extravagance  induced  him  immediately  on  his 
coming  of  age  to  execute  securities  for  bills  previously  accepted 
by  him  to  meet  the  joint  expenses. 

In  Lloyd  v.  Olark,  6  Beav.  309,  the  influence  of  an  officer 
over  his  junior  in  the  same  regiment  was  taken  into  account  as  i 
increasing  the  weight  of  other  suspicious  circumstances ;  but 
there  is  nothing  in  the  case  to  warrant  including  the  position  of 
a  superior  officer  in  the  general  category  of  "  suspected  rela- 
tions." 

B.  Positions  analogous  to  that  of  solicitor.  Cases 

Certificated    conveyancer    acting    as    professional    adviser  :  J'"*^**,?^^' 
Rhodes  v.  Bate,  1  Ch.  252.      Counsel  and  confidential  adviser :  and  client. 
Broun  v.  Kejinedy,  33  Beav.  133,  148,  4  D.  J.  S.  217. 

Confidential  agent  substituted  for  solicitors  in  general  manage- 
ment of  affairs  :  Eug^ienin  v.  Baseley,  14  Ves.  273  (a). 


(a)  A  fwiiori,  where  characten 
of  steward  and  attorney  are  com- 
bined :  Hamt  v.  Tremenheere^  15 
Ves.  84.  A  flagnnt  case  is  Baker 
r.  Loader,  16  Eq.  49.  As  to  a  land 
agent  poroliaainff  or  taking  a  lease 
from  his  principu,  see  also  Mdony  y. 
Kenan,  2VT.kW,^l;  Lord  SOtey 


V.  Hhoadea,  2  Sim.  &  Si  41, 1  BUgh 
1.  In  RoitUer  v.  Walsh,  4  Dr.  and 
W.  485|  where  the  transaction  was 
between  an  agent  and  a  sub-agent 
of  the  same  principals,  the  case  was 
pnt  by  the  biU  (p.  487),  but  not 
decided,  on  the  ground  of  fiduciary 
relation.    Bee  p.  582  above. 
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A  person  deputed  by  an  elder  relation^  to  whom  a  jomig  man 
applied  for  advice  and  assistance  in  pecuniary  difficulties,  to 
ascertain  tlie  state  of  his  affairs  and  advise  on  relieving  him 
from  his  debts  :  Tate  v.  Williamson,  1  £q.  528,  2  Ch.  55. 

The  relation  of  a  medical  attendant  and  his  patient  is  treated 
as  a  confidential  relation  analogous  to  that  between  solicitor  and 
client ;  Dent  v.  Bennett,  4  My.  &  Cr.  269 ;  BiUage  v.  Sauihee, 
9  Ha.  534  ;  AJieame  v.  Hogan,  Dm.  310 ;  though  in  Blackie  v. 
Clark,  15  Beav.  595,  603,  somewhat  less  weight  appears  to  be 
attached  to  it.  It  does  not  appear  in  the  last  case  whether  the 
existence  of  ''  anything  like  undue  persuasion  or  coercion  " 
(p.  604)  was  merely  not  proved  or  positively  disproved :  on  the 
supposition  that  it  was  disproved  there  would  be  no  inconsistency 
with  the  other  authorities.  For  another  unsuccessful  attempt  to 
set  aside  a  gift  to  a  medical  attendant  see  Pratt  v.  Barker,  1  Sim. 
1, 4  JRuss.  507 ;  there  the  donor  was  advised  by  his  own  solicitor, 
who  gave  positive  evidence  that  the  act  was  free  and  deliberate. 

Spiritual         G.  Spiritual  influence. 

influence:        j^  ^  g^j^  ^'^^^  influence  would  be  presumed  as  bet^veen  a 

mixed  '^ 

character    clergyman  or  any  person  in  the  liabit  of  imparting  religious  in- 

^'  ^®  struction  and  another  person  placing  confidence  in  him :  Dent  v. 
Bennett,  7  Sim.  at  p.  546.  There  have  been  two  remarkable 
modem  cases  of  spiritual  influence  in  which  there  were  claims  to 
spiritual  power  and  extraordinary  gifts  on  the  one  side,  and 
implicit  belief  in  sucli  claims  on  the  other ;  it  was  not  necessary 
to  rely  merely  on  the  presumption  of  influence  resulting  there- 
from, for  the  evidence  which  proved  the  relation  of  spiritual 
confidence  also  went  far  to  prove  as  a  fact  in  each  case  that  a 
general  influence  and  control  did  actually  result :  Nattidge  v. 
PriThce,  2  Giff.  246 ;  Lyon  v.  Home,  6  Eq.  655  (a),  In  the 
former  case  at  all  events  there  was  gross  imposture,  but  the  spiritual 
dominion  alone  would  have  been  sufficient  ground  to  set  aside 
the  gift :  for  the  Court  considered  the  influence  of  a  minister  of 
religion  over  a  person  under  his  direct  spiritual  chaige  to  be 
stronger  than  that  arising  from  any  other  relation  (5).    There 


(a)  In  Lyrni  v.  Home  the  evidence  condoaion  :   the   case  is  therefore 

appears  to  h^ye  been  in  a  vexy  nn-  more  cnrions  than  instructive, 
aatisfactory  condition,  and  on  many  {h)  2  Giff.  269,  270. 

particulars  to  have  led  to  no  definite 


•  I    ■  ' "  fl 
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seems  to  have  been  also  in  Norton  v.  Relly^  2  Eden  286,  the 
earliest  reported  case  of  this  class,  a  considerable  admixture  of 
actual  fraud  and  imposition. 

The  authority  of  Hugueiun  v.  Basdeij,  14  Yes.  273,  as  to  this 
particular  kind  of  influence,  is  to  be  found  not  in  the  judgment, 
whieh  proceeds  on  the  ground  of  confidential  agency,  but  in 
Sir  S.  Eomilly's  argument  in  reply,  to  which  repeated  judicial  * 
approval  has  given  a  weight  scarcely  if  at  all  inferior  to  that  of 
the  decision  itself. 

It  may  perhaps  be  conveniently  observed  in  this  place  that  Tnutees 
trustees  have  no  business  to  make  themselves  partisans  as  ^^  tevoA, 
between  their  cestuis  que  trust  in  case  of  differences  ansing : 
and  if  they  put  any  pressure  on  one  cestui  que  trust  to  make 
him  concede  advantages  to  others,  though  without  obtaining  any 
personal  benefit  for  themselves,  they  are  considered  to  have 
committed  a  breach  of  trust  and  are  liable  to  pay  the  costs  of 
setting  aside  the  arrangement  (a). 

The  semi-judicial  arguments  of  D^Aguesseau  which  have  been 
died  on  this  head  in  our  courts  {(Euvres  cFAguesieaUy  1.  284,  5.  514  ; 
6  £q.  671),  were  both  in  testamentary  cases,  and  rested  partly  on  the 
policy  of  the  French  law  being  unfavourable  to  charitable  bequests 
generally,  as  "  inofficious  "  towards  the  natural  successors :  the  follow- 
ing passage  from  the  case  of  the  Religieuses  dti  SaiiU-Sacrement  (vol. 
1.  p.  295)  puts  this  in  a  striking  light : — 

'*  Ces  dispositions  universelles,  contraires  auz  droits  du  sang  et  de 
la  nature,  qui  tendent  k  frustrer  les  h^ritiers  d'une  succession  legitime, 
sent  en  elles-mdmes  pen  favorables ;  noD  que  ce  seul  moyen  soit  peut- 
6tre  suffisant  pour  an^antir  un  tel  legs  :  mais  lorsqu  11  est  soutenn 
par  les  ciroonstances  du  fait  .  .  .  lorsque  la  donation  est  immense, 
qu'elle  est  excessive,  qu'elle  renferme  toute  la  succession  .  .  . 
dans  tontes  oes  ciroonstances  la  justice  s'est  tonjours  61ev6e  oontre 
oes  actes  odieux  ;  elle  a  pris  les  h^tiers  sous  sa  protection  ;  elle  a 
casB6  oes  donations  inofficieuses,  exoessives  et  contraires  &  Tutillt^ 
publiqne.'* 

We  have  seen  that  in  England,  on  the  contrary,  it  is  much  more 
difficult  to  dispute  a  bequest  than  a  gift  inter  vivos.  The  analogy  of 
these  cases  is  therefore  to  be  used  with  caution. 

4.  Circumstances  held  to  amount  to  proof  of  undue  influence,  Undue 
apart  from  any  continuing  relation.  inflaenoe 

(a)  BiNs  V.  Barker,  7  Ch.  104. 
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without  In  a  case  where  a  father  gave  security  for  the  amount  of  certain 

reUU^  notes  believed  to  have  been  forged  bj  his  son,  the  holders  giving 
Secaritiai  ^^  ^  understand  that  otherwise  the  son  would  be  prosecuted 
obtained  for  the  felony,  the  agreement  was  set  aside,  as  weU  on  the  ground 
sure :  '  ^^^^  ^^®  &ther  acted  under  undue  pressure  and  was  not  a  free 
WilliAiiLB  and  voluntary  agent,  as  because  the  agreement  was  in  itself 
^'  illegal  as  being  substantially  an  agreement  to  stifle  a  criminal 
prosecution  (a). 

In  EllU  V.  Barker  (h)  the  plaintifiTs  interest  under  a  will  was 
practically  dependent  as  to  part  of  its  value  on  his  being  accepted 
as  tenant  of  a  farm  the  testator  had  occupied  as  yearly  tenant. 
One  of  the  trustees  was  the  landlord's  steward,  and  in  order  to 
induce  the  plaintiff  to  carry  out  the  testator's  supposed  intentions 
of  providing  for  the  rest  of  the  family  he  persuaded  the  landlord 
not  to  accept  the  plaintiff  as  his  tenant  unless  he  would  make 
such  an  arrangement  with  the  rest  of  the  family  as  the  trustees 
thought  right.  Under  this  pressure  the  arrangement  was 
executed :  it  was  practically  a  gift,  as  there  was  no  real  question 
as  to  the  rights  of  the  parties.  Afterwards  the  deeds  by  which 
it  was  made  were  set  aside  at  the  suit  of  the  plaintifl^  and  the 
trustees  had  to  pay  the  costs. 

These  are  the  most  distinct  cases  we  have  met  with  of  a  trans- 
action being  set  aside  on  the  ground  of  undue  influence  specifically 
proved  to  have  been  used  to  procure  the  party's  consent  to  that 
particular  transaction  (c). 

Smith  r.         In  Smith  v.  Kay  (d)  a  young  man  completely  under  the 
^'  influence  and  control  of  another  person  and  acting  under  that 

influence  had  been  induced  to  execute  securities  for  bills  which 
he  had  accepted  during  his  minority  without  any  independent 
legal  advice ;  and  the  securities  were  set  aside.  There  was  in 
this  case  evidence  of  actual  fraud ;  but  it  was  distrucUy  affirmed 
that  the  decision  would  have  been  the  same  without  it,  it  being 
incumbent  on  persons  claiming  under  the  securities  to  give 
satisfactory  evidence  of  fair  dealing  (e), 

m 

(a)  WiUiama  ▼.  Bayley,  L.  B.  1  with  a  knowledge  of  all  the  facts. 

H.|L.  200 ;  cp.  p.  290  above.  {d)  7  H.  L.  C.  750. 

(6)  7  Oh.  104.  (e)  Pp.  761,  770.    The  tecuritiet 

(c)  Cp.  Omei  y.  Beadd,  2  Giff.  given  were  for  an  amount  very  much 

166,  revd.  2  D.  F.  J.  SSS,  on  the  exceeding  the  whole  of  Uie  soma 

ground  that  the  agreement  had  after-  really  advanced  and  the  interest 

wards  been  voluntarily  acted  upon  upon  them :  p.  778. 
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This  comes  very  near  to  the  peculiar  class  of  cases  on ''  catching 
bargains  "  with  which  we  shall  deal  presentl j. 

Undue  influence  may  be  inferred  when  the  benefit  is  such  as  2^^ 
the  taker  has  no  right  to  demand  [t.e,  no  natural  or  moral  claim]  atanoes 
and  the  grantor  no  rational  motive  to  give  (a).  fpomwhich 

,  .       influenoe 
Inadequacy  of  the  consideration,  though  in  itself  not  decisive,  infemd. 

may  be  an  important  element  in  the  conclusion  arrived  at  by  a  Ab  to 
court  of  equity  with  respect  to  a  contract  of  sale.  value." 

The  general  rule  of  equity  in  this  matter  has  been  thus  stated  General 
by  Lord  Westbury :  **It  is  true  that  there  is  an  equity  which  dervalue' 
may  be  founded  upon  gross  inadequacy  of  consideration.     But  it  hag  of 
can  only  be  where  the  inadequacy  is  such  as  to  involve  the  con*  ^^^ 
elusion  that  the  party  either  did  not  understand  what  he  was 
about  or  was  the  victim  of  some  imposition  "  (5). 

The  established  doctrine  is  that  mere  inadequacy  of  price  is  in 
itself  of  no  more  weight  in  equity  than  at  law  (c).  It  is  evidence 
of  fraud,  but  standing  alone,  by  no  means  conclusive  evidence  (d). 
Even  when  coupled  with  an  incorrect  statement  of  the  con- 
sideration it  will  not  alone  be  enough  to  vitiate  a  sale  in  the 
absence  of  any  fiduciary  relation  between  the  parties  (e). 

But  if  there  are  other  circumstances  tending  to  show  that  But  c(m« 
the  vendor  was  not  a  free  and  reasonable  agent,  the  fact  of  ^^  ^^ 
the  sale  having  been  at  an  undervalue  may  be  a  material  element  onmstan* 
in  determining  the  Court  to  set  it  aside.  Thus  it  is  ^^®i^  ^i^i^i  «■ 
one  member  of  a  testator's  feunily  conveys  his  interest  in  the  eTldence 
estate  to  others  for  an  inadequate  consideration,  &nd  it  is  doubt-  ^^^  ^^ ' 


(a)  PurceUy.  Maenamara,  14  Ves. 
91, 115. 

(b)  Tennent  y.  TenMenU,  L.  R  2 
Sc.  &  D.  6,  0.  For  a  modem  in- 
ttaaee  of  mch  a  conduBioii  being 
actually  drawn  by  the  Court  from  a 
■ale  at  a  groes  undenralue,  see  lUee 
V.  Oordon,  ll^Beav.  265,  270:  q>. 
UnderhtU  v.  Harwood,  10  Yes.  at 
p.  219;  Summers  v.  Qriphs^  85 
Bear.  27, 8S,  and  the  earlier  dictum 
there  referred  to  of  Lord  Thurlow 
in  Owynne  ▼.  ffeaian  (1  Bro.  0.  0. 
1,  9)  that  ''to  set  aside  a  oonyeyance 


there  must  beanlnequallty  bo  strong, 
grosB,  and  manifest,  that  it  must  be 
impossible  to  state  it  to  a  man  of 
common  sense,  without  producing 
an  exclamation  at  the  inequality 
of  it" 

{e)  Wood  V.  Abrey,  8  Mad.  417, 
428  ;  Peocodb  y.  Evantj  16  Yes.  512, 
517  ;  StUwdl  v.  WUkim,  Jac.  280, 
282. 

((i)  OoiAeli  V.  Taylor,  15  Bear. 
105, 115. 

(€)  ffarriion  t.  Cfuett^  0  D.  M.G. 
424, 8-H.  L.  0.  481. 


J 
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freedom  of  f ul  if  he  fully  undeistood  the  extent  of  his  rights  or  the  effect  of 

wMwuit-'  ^^  *^^  ^^)"     ^^  property  is  bought  at  an  inadequate  price  from 
iDg.  an  uneducated  man  of  weak  mind  (b)  or  in  liis  last  illness  {e)^ 

who  is  not  protected  by  independent  advice,  the  burden  of  proof 
is  on  the  purchaser  to  show  that  the  vendor  made  the  bargain 
deliberately  and  with  knowledge  of  all  the  circumstances.  Nay 
more,  when  the  vendor  is  infirm  and  illiterate  and  employs  no 
separate  solicitor,  '^  it  lies  on  the  purchaser  to  show  affirmatively 
that  the  price  he  has  given  is  the  value,"  and  if  he  cannot  do 
this  the  sale  will  be  set  aside  at  the  suit  of  the  vendor  (cQ. 
And  a  late  case  in  the  Court  of  Appeal  was  decided  on  the 
ground  that  '^  if  a  solicitor  and  mortgagee. .  .obtains  a  conveyance 
[of  the  mortgaged  property]  from  the  mortgagor,  and  the  mort- 
gagor is  a  man  in  humble  circumstances  without  any  legal 
advice,  then  the  onus  of  justifying  the  transaction,  and  showing 
that  it  was  a  right  and  fair  transaction,  is  thrown  upon  the 
mortgagee  "  (e). 

Similarly  if  a  purchase  is  made  at  an  inadequate  price  from 
vendors  in  great  distress,  and  without  any  professional  assistance 
but  that  of  the  purchaser's  attorney,  "  these  circumstances  are 
evidence  that  in  thb  purchase  advantage  was  taken  of  the  dis- 
tress of  the  vendors,"  and  the  conveyance  will  be  set  aside  (/). 


between 
tin  oon- 
tractiiig 
parties.'* 


It  has  even  been  said  that  to  sustain  a  contract  of  sale  in 
equity  <'  a  reasonable  degree  of  equality  between  the  contracting 
parties "  is  required  (g).  But  such  a  dictum  can  be  accepted 
only  to  this  extent :  that  when  there  is  a  very  marked  inequa- 
lity between  the  parties  in  social  position  or  intelligence,  or  the 
transaction  arises  out  of  the  necessities  of  one  of  them  and  is  of 
such  a  nature  as  to  put  him  to  some  extent  in  the  power  of  the 
other,  a  Court  of  Equity  will  be  inclined  to  give  much  more 


(a)  Simye  v.  Stwrffe,  12  Beav. 
229  ;  q>.  Dunnoffe  v.  WkUe,  1 
Swanst.  187,  150. 

(ft)  Longmate  v.  Ltdger^  2  Giff. 
157,  168  (affimed  on  appeal,  see 
4  D.  F.  J.  402.) 

(e)  Clairk  v.  Mdlfoi,  81  Bear.  80, 
4  D.  F.  J.  401. 

(d)  Baker  v.  M<mk,  88  Beav.  419, 
4  D.  J.  8.  888,  891. 

(e)  Lord  Hatherley,  0.  Prist  v. 
Coiv,  6  Ch.  646,  649  :   though  in 


general  there  is  no  rule  against  a 
mortgagee  bnving  from  his  mort- 
gagor ;  Knigkt  y.  Maayoribankt,  2 
Mae.  &  6.  10  :  and  see  Ford  v. 
Oiden,  8  £a.  461. 

(/)  Wood  T.  Abrey,  8  Mad.  417, 
424. 

iff)  Longmate  r.  Ledger^  2  Giff.  at 
p.  168,  by  Stnart,  V.-C.  :  ep.  the 
same  judge's  remarks  In  Barrett  v. 
Hartley,  2  £q.  at  p.  794. 
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'Weight  to  any  suspicious  circumstances  attending  the  fonnatioR 
of  the  contract,  and  will  be  much  more  exacting  in  its  demands 
for  a  satisfactory  explanation  of  them,  than  when  the  parties  arc 
on  such  a  footing  as  to  be  presumably  of  equal  competence  to 
understand  and  protect  their  respective  interests  in  the  matter  in 
hand.  Compare  the  more  guarded  statement  in  Wood  v. 
Ahrey  (a):  "A  Court  of  Equity  will  inquire  whether  the 
parties  really  did  meet  on  equal  terms ;  and  if  it  be  found  tlutt 
tJie  vetidor  teas  in  digressed  circumstances,  and  that  advantage 
was  ttjJcen  of  that  distress,  it  will  avoid  the  contract."  The  true 
doctrine  is  well  expressed  in  the  Indian  Contract  Act,  s.  25, 
expL  2.  ''  An  agreement  to  which  the  consent  of  the  promisor 
is  freely  given  is  not  void  merely  because  the  consideration  is 
inadequate ;  but  the  inadequacy  of  the  consideration  may  bo 
taken  into  account  by  the  Court  in  determining  the  question 
whether  the  consent  of  the  promisor  was  freely  given."  A  sale 
made  by  a  person  of  inferior  station,  and  for  an  inadequate  price, 
was  upheld  by  the  Court  of  Appeal  in  Chancery,  and  ultimately 
by  the  House  of  Lords,  when  it  appeared  by  the  evidence  that 
the  vendor  had  entered  into  the  transaction  deliberately,  and 
had  deliberately  chosen  not  to  take  independent  professional 
advice  (b). 

It  is  not  so  clear  however  that  a  degree  of  inadequacy  of  Jan  sped* 
consideration  which  does  not  amount  to  evidence  of  fraud,  &c.  forn^oe 
such  as  to  be  a  ground  for  avoiding  the  contract  may  not  yet  be  be  rehued 
a  sufficient  ground  for  refusing  ispecific  ];)erfonnancc.      The  gcotind  of 
general  rule  as  to  granting  specific  performance,  so  far  as  it  undervalue 
bears  on  this  point,  is  that  the  Court  has  a  discretion  not  to 
direct  a  specific  performance  in  cases  where  it  would  be  highly 
unreasonable  to  do  so :  it  is  also  said  that  one  cannot  define 
beforehand  what  shall  be  considered  unreasonable  (c).     On 
principle  it  might  perhaps  be  doubted  whether  it  should  ever  be 
considered  unreasonable  to  make  a  man  perform  that  which  he 
has  the  present  means  of  performing,  and  which  with  his  eyes 
open  he  has  bound  himself  to  perform  by  a  contract  valid  in 


{a)  8  Had.  at  p.  423.  (c)  See   Watwn  v.    Afanton,   4 

(b)  Harrison  v.  Guest,  6  D.  M.G.  D.  M.  G.  230,  239,  240,  and  dicta 

424,  8  H.  L.  C.  481,  cp.  Rosktr  v,  there  referred  to. 

WUliam$,  20  £q.  210. 
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law.  And  it  is  said  in  Watson  v.  Marston  that  the  Court 
''must  be  satisfied  that  the  agreement  would  not  have  been 
entered  into  if  its  true  effect  had  been  understood."  Possibly 
this  may  be  conSidered  to  overrule  earlier  decisions  which 
certainly  do  furnish  authority  for  refusing  a  specific  performance 
simply  on  the  ground  of  the  apparent  hardship  of  the  contract. 
But  without  entering  on  this  general  question,  which  would  lead 
us  too  far,  we  have  now  to  examine  whether  inadequacy  of  con- 
sideration, not  being  such  as  to  make  the  validity  of  the  contract 
doubtful  (a),  is  regarded  as  making  the  performance  of  it  highly 
unreasonable  within  the  meaning  of  the  above  rule :  and  for 
this  purpose  we  assume  the  generality  of  the  rule  not  to  be 
affected  by  anything  that  was  said  in  Watson  v.  Marston, 

Conflicting  The  authorities  are  so  conflicting  that  the  best  course  seems 
collected,  to  be  to  set  them  against  one  another  and  leave  the  matter  to 
the  reader^s  judgment.  Our  own  impression  is  that  the  opinion 
to  which  Lord  Eldon  at  least  inclined,  and  which  was  expressed 
by  Lord  St  Leonards  and  Lord  Eomilly,  is  on  the  whole  the 
better  supported  and  the  more  likely  to  be  upheld  whenever  the 
point  comes  before  a  Court  of  final  appeal 

4 

In  favovr  of  treating   inade-  Contra, 

quacy  of  conndmUton  aa  a 
ground  for  refusing  specific  per- 
formance, 

Yming  v.  Cla/rk^  Pre.  Ch.  638. 

SavileY,  SavUe,  1  P.  Wms.  746.         ColUer  v.  Brovm,  1  Cox  428. 

Underwood  v.  Hitckcox,  1  Ves. 
Sr.  279. 

Other  cases  of  the  early  part  of 
the  18th  century  cited  from  MS. 
in  Horoell  v.  George,  1  Mad. 
p.  9,  note  (Q. 

Day  V.  Nevmumy  2  Cox  77|  see  A7ion,    cited  in  Mortimer  v. 

p.  80,  and  ad  fin, :  the  case  was      Capper,  1  Bro.  C.  C.  168 :  (sale  of 
of  a  sale  at  a  great  over-value      an  allotment  to  be  made  by  Li- 


(a)  Doubt  as  to  the  validity  of  arose  from  the  habit  or  etiquette  by 

the  contract)  short  of  the  oonducdon  which  courts    of   equity,  down  to 

that  it  is  not  valid,  has  always  been  recent  times,  never  deoided  a  legal 

held  a  sufficient  ground  for  refusing  point  when  tiiey  oould  help  it. 
specific  performance.    Probably  (his 
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(nearly  double  the  real  value), 
and  there  were  cross  suits  for 
specific  performance  and  for  re- 
scission. There  was  nothing  to 
show  fraud,  but  it  was  considered 
'*  too  hard  a  bargain  for  the  Court 
to  assist  in."  Both  bills  were 
dismissed. 

WhUe  V.  Demon,  7  Ves.  30, 
before  Lord  Rosslyn. 

In  WedgtDood  v.  AdarM,  6 
Beav.eOO,  606,  specific  perform- 
ance was  not  enforced  against 
trustees  for  sale,  when  the  con- 
tract (as  the  Court  inclined  to 
think,  but  with  some  doubt 
whether  such  could  have  been 
the  real  intention  of  the  parties), 
bound  them  personally  to  ex- 
onerate the  estate  from  incum- 
brances, and  it  was  doubtful 
whether  these  did  not  exceed  the 
amount  of  the  purchase-money. 
But  this  was  not  like  the  ordinary 
case  of  an  agreement  between  a 
purchaser  and  a  vendor  in  his 
own  right,  since  the  trustees 
undertook  a  personal  risk  without 
even  the  chance  of  any  personal 
advantage. 

FtUne  V.  Brovm,  before  Lord 
Haidwicke,  cited  2  Yes.  Sr.  307, 
and  referred  to  by  Lord  Lang- 
dale  in  WedgMDOod  v.  Adams,  was 
a  peculiar  case  :  the  hardship  was 
not  in  any  inadequacy  of  the 
purchase-money,  but  in  the  fact 
that  the  vendor  would  lose  half 
of  it  by  the  condition  on  which 
he  was  entitled  to  the  property. 

In  FalckeY,  Gray,  4  Drew.  661, 
there  was  something  beyond  mere 
inadequacy :  the  agreement  was 
for  a  purchase  at  a  valuation,  and 


closure  Commissioners ;  value  un- 
ascertained at  date  of  contract). 


WhiU  V.  Damon,  7  Ves.  30, 34, 
on  re-hearing  before  Lord  Eldon 
(but  limited  to  sales  by  auction). 

Cola  V.  Tr€Cothick,  9  Ves.  834, 
246,  per  Lord  Eldon  :  ^unless 
the  inadequacy  of  price  is  such 
as  shocks  the  conscience,  and 
amounts  in  itself  to  conclusive 
and  decisive  evidence  of  fraud  in 
the  transaction,  it  hi  not  itself  a 
sufficient  ground  for  refusing  a 
specific  performance." 


Wutem  V.  RusuH,  3  Ves.  k  B. 
187, 103. 

BorellY.  Dwm^  2  Ha.  440,  460, 
per  WignuED,  V.-C. 


Abbott  V.  Sworder,  4  De  G.  & 
Sm.  448,  461  :  per  Lord  St 
Leonaixls,  ''the  undervalue  must 
be  such  as  to  shock  the  eon* 
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there  was  no  valuation  by  a  com- 
petent person,  V.-C.  Rindersley 
however  expressed  a  distinct 
opinion  that  specific  performance 
ought  to  be  reftued  on  the  mere 
ground  of  inadequacy,  even  if 
there  were  none  other,  relying 
chiefly  on  JFhiU  v.  2}amon  and 
Day  V.  Ifetiman, 

He  referred  also  to  Vaughan  v. 
Thamoi,  1  Bro.  C.  0.  556  (a  not 
very  intelligibly  reported  case, 
where  the  agreement  was  for  the 
re-purchase  of  an  anntdty :  the 
statement  of  the  facts  raises  some 
suspicion  of  fraud)  :~to  Heath- 
ooU  T.  Paigwm^  2  Bro.  C.  C.  167; 
(but  this  and  other  cases  there 
cited  in  the  reporter's  notes  prove 
too  much,  for  they  are  authorities 
not  for  refusing  specific  per* 
fonnance,  but  for  actually  setting 
aside  agreements  on  the  ground 
of  undervalue  alone,  which  we 
have  seen  is  contrary  to  the 
modem  law): — and  to  Kien  v. 
HtvkeUy,  1  Bro.  P.O.  191,  where 
specific  perfonnance  was  refused 
by  the  House  of  Lords,  reversing 
the  decree  of  the  Exchequer  in 
e4[uity  (but  on  another  ground, 
the  question  of  value  being  "  a 
very  doubtful  point  among  tlie 
Lords,"  S.  C.  Gilb.  155,  nom. 
Keen  v.  Stuckley). 

The  decisions  in  Costigan  v. 
Hauler^  2  Sch.  &  L.  160,  and 
HoweU  V.  Qwrgty  1  Mad.  1 
(though  the  dicta  go  &rther), 
show  only  that  a  man  who  has 
contracted  to  dispose  of  a  greater 
interest  than  he  has  will  not  be 
compelled  to  complete  his  title  by 
purchase  in  order  to  perform  the 
contract. 


science  ^  [tie.  as  to  Ije  sufficient 
evidence  of  fraud,  cp.  Lord  Eldon's 
dictum  fupra.] 

Hcofwood  V.  Copey  25  Beav.  14(^ 
153. 


FOREIGN   CODES   ON    UNDERVALUE,  5  "13 

To  enable  the  reader  to  make  a  comparison  which  may  be  of  ^o^- 

some  interest,  we  subjoin  a  brief  notice  of  the  provisions  of  the  i^^  ^^  ^ 

principal  Continental  Codes  as  to  the  effect  of  inadequacy  of  ■»!««  »^ 
.  -I       . .  I  nnder- 

consideration  on  a  sale.  valae. 

The  Continental  enactments  are  derived  from  the  role  of  Roman  law,  Cinl  law. 
namely  that  a  sale  for  less  than  half  the  trae  value  may  be  set  aside  in 
favour  of  the  seller  unless  the  purchaser  elects  to  make  up  the 
deficiency  in  the  purchase-money :  Cod.  4  44.  de  resc.  vend.  2.     "  Rem 
maioris  prctii  si  tu  vel  pater  tuus  minoris  pretii  distraxerit,  humanum 
e:>t  ut  vel  pretium  te  restituente  emtoribus  fundum  venditum  recipias, 
vcl,  si  em  tor  elegerit,  quod  deest  iusto  pretio  recipias.    Minus  autem 
pretium  esse  videtur,  si  nee  dimidia  pars  veri  pretii  soluta  sit."    A 
less  undervalue  was  not  of  itself  a  sufficient  ground  :  C.  eod.  tit.  8, 
15.     The  old  French  law  adhered  to  this  rule  :  Pothier,  Obi.  §  33. 
"  On  estime  commun^ment  Snorme  la  lesion  qui  exc6de  la  moiti6  du  old 
juste  prix, "  trf.  Contr.  de  Vente,  §  330,  »qq.     Pothier  however  goes  on  French 
to  say  that  this  does  not  apply  to  sales  of  reversionary  interests       " 
(contrat  de  vente  de  droits  successifs)  nor  to  other  speculative  con- 
tracts (contrats  al^atoires),  on  account  of  the  difficulty  of  fixing  the 
true  value ;  nor  to  sales  of  moveable  property :  cp.  id.  de  Vente,  §  341. 
Thus  the  rule  and  the  exception,  as  touching  immoveable  property, 
were  just  the  reverse  of  our  own  law  as  it  stood  before  1868.    The  Code  Civil 
modem  French  code  fixes  the  undervalue  for  which  a  sale  (of  immove- 
able property  only)  may  be  set  aside  at  7-12ths.    It  adds  this  impor- 
tant limitation,  that  a  general  presumption  of  undervalue  must  be 
raised  by  the  circumstances  alleged  on  behalf  of  the  seller  before  evi- 
dence of  the  actual  existence  and  amount  of  the  inadequacy  can  be 
admitted.    There  are  also  certain  precautions  as  to  the  kind  of  proof 
to  be  allowed.     If  undervalue  to  the  prescribed  extent  is  established 
the  buyer  has  the  option  of  submitting  to  a  rescission  of  the  sale  or 
paying  up  the  difference.    (Code  Civ.  1674-1685.)    Nothing  is  said 
about  sales  of  reversionary  interests,  but  it  has  been  decided  in  accor- 
dance with  the  older  law  that  the  section  does  not  apply  to  them  : 
Codes  Annotds,  1 .  798.     "  Ne  sont  pas  sujettes  h  la  rescision  pour 
lesion  les  ventes  suivantes    .     .     .    [inter  alia]     La  vente  de  droits 
successifs,  encore  qu'elle  soit  faito  &  un  Stranger.  *'    And  the  provision 
applies  in  favour  of  the  seller  only  (art.  1683).    Any  waiver  of  the 
seller's  possible  rights  on  this  score,  however  express,  is  inoperative 
(1674).    There  are  exceptional  provisions  for  the  case  of  ^'partage 
fait  par  Tasccndant''  (1079)  and  in  favour  of  minors  (1305,  sqq.) 

The  provisions  of  the  Italian  Code  are  in  substance  the  same  as  Italian 
those  of  the  Code  Napoleon  (Codice  Civile,  1529-1537).  ^'^^' 
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Pnurian 
Code. 


The  provisions  of  the  Prussian  Code — ^Allgem.  Landrecht,  part.  I. 
Tit.  II.  §§  68,  59  ("Von  dcr  Verletznng  uber  die  Halfto")— are 
substantially  as  follows. 

The  objection  that  the  purchase-money  is  disproportionate  to 
the  value  of  the  thing  sold  does  not  of  itself  suffice  to  avoid  the 
contract. 

''But  if  the  disproportion  is  so  great  that  the  pnrchaae-money 
exceeds  double  the  value  of  the  thing  sold,  then  this  raises  a  legal 
presumption  (rechtliche  Vemiuthung),  of  which  the  buyer  may  take 
advantage,  of  an  error  such  as  to  avoid  the  contract.  ** 

The  buyer  may  by  his  contract  waive  the  benefit  of  these  pro- 
visions (§  65) ;  and  the  seller  cannot  in  any  case  dispute  the  contract 
ou  the  ground  of  undervalue. 

The  reason  of  this  appears  to  be  that  the  judicial  presumption  is 
not  of  fraud,  but  of  error,  and  that  the  vendor  cannot  be  presumed  to 
be  in  error  as  to  the  value  of  his  own  property. 


Anttrian 
Code. 


The  Austrian  Code  (§§  934,  935),  following  the  extended  interpre- 
tation of  the  Boman  rule  sanctioned  by  the  prevailing  modem 
opinion  iu  Germany,  see  Vangerow,  Pand.  §  611  (3.326),  enacts 
that  inadequacy  of  consideration  to  the  extent  of  more  than  one-half 
in  any  bilateral  contract  gives  the  party  injured  a  right  to  call  upon 
the  other  to  make  up  the  deficiency  or  rescind  the  contract  at  that 
other's  option.  This  right  may  be  waived  beforehand,  and  the  rule 
does  not  apply  to  judicial  sales  by  auction. 


Observa- 
tionn  and 
summaiy. 


Thus  the  French  Code  follows  the  rule  of  the  Roman  law,  giving 
the  remedy  to  the  seller  only,  but  adds  a  qualifying  rule  of  evidence 
which  limits  the  remedy  to  cases  where  there  is  some  groimd  of  sus- 
picion besides  the  undervalue  itself.  The  Prussian  Code  reverses  the 
civil  law  by  giving  the  remedy  only  to  the  buyer,  and  the  Austrian 
Code  extends  it  to  both  parties,  and  to  every  kind  of  contract  for 
valuable  consideration.  These  discrepancies  seem  to  favour  the  con- 
clusion that  the  course  our  own  law  has  always  taken  with  respect 
to  property  in  possession,  and  now  takes  (since  the  Act  31  Vict  c  4) 
with  respect  to  property  in  reversion,  is  on  the  whole  the  wiiseat. 
It  is  worth  while  to  observe  that  the  recent  Civil  Code  of  Lower 
Canada  has  altered  the  law  of  that  province  in  the  same  direction, 
and  declares  without  exception  that  persons  of  full  age  ''are  not 
entitled  to  relief  from  their  contracts  for  cause  of  lesion  only"  (§  lOlS). 
On  the  other  hand  the  question  was  considered  in  framing  the  Italian 
Code,  and  the  rule  of  the  civil  law  was  deliberately  adhered  to 
(Mazzoni,  Diritto  Civile  Italian©,  3.357/ 
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The  different  enactments  we  have  mentioned  may  be  thus  reca- 
pitulated : — 


Extent  of 

inadequacy 

Naturo  of  property. 

of  considera- 

If oTWkble  or          ~   In  posMMion 

tion  griving  To  which 

ImmoTeable.             or  reyereion. 

rlffht  of  re- 
•OMion. 

luirty. 

Englifth  Law. 

No  distinction.  ^  In  possession 

None. 



(  In  reversion. 

(Before  1868) 

Any. 

Seller. 

(Since  1868) 

None. 

French   Code 

Immoveable 

'In  possession. 

7-12ths 

Seller. 

and  deciniona 

only. 

(coupled  with 

thereon    (fol- 

circumstances 

lowed  by 

^ 

of  presump 

- 

Italian  Code). 

lion). 

I  In  reversion. 

None. 

ProBsian  Code. 

No  distinction. 

Over  1-2. 

Buyer. 

AuBtrian  Code. 

No  distinction. 

Over  1-2. 

Either 
party 
in  any 
contract 
for  valu 
able  con 
Bidera- 

tion. 

But  we  have  still  to  deal  with  an  important  exceptional  class  Excep- 
of  cases.     That  wliich  may  have  been  a  discretionary  inference  ^IJ^^f 
when  the  discretion  of  courts  of  equity  was  larger  than  it  now  is  expectant 
has  in  these  cases  become  a  settled  presumption^  so  that  fraud,  ^Jy"  *° 
or  rather  undue  influence,  is  "  presumed  from  the  circumstances  eioners. 
and  condition  of  the  parties  contracting"  (a).     The  term  fraud 
is  indeed  of  common  occurrence  both  in  the  earlier  (a)  and  in 
the  later  authorities :  but  "  fraud  does  not  here  mean  deceit  or 
circumvention ;  it  means  an  unconscientious  use  of  the  power 


(a)  Lord  Hardwicke  in  Chetter- 
fiidd  V.  Janueiif  2  Yes.  Sr.  at  p.  155, 
classifies  this  in  general  terms  as 
*'  a  third  kind  of  fraud : "  he  pro- 
ceeds (at  p.  157)  to  make  a  separate 
head  ot  catching  bargains, as  "mixed 


cases  compotinded  of  all  or  several 
species  of  fraud  :**  but  the  phrase 
as  to  presumption  is  almost  literally 
repeated,  and  it  is  obvious  that  tbene 
cases  really  come  undtdr  his  third 
head. 
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arising  out  of  these  circumstances  and  conditions ''  (a) :  and  this 
does  not  come  within  the  proper  meaning  of  fraud,  which  is  a 
misrepresentation  (whether  hy  untrue  assertion,  suppression  of 
tmth,  or  conduct)  made  with  the  intent  of  creating  a  particular 
wrong  belief  in  the  mind  of  the  party  defrauded.  Perhaps  the 
best  word  to  use  would  be  imposition,  as  a  sort  of  middle  term 
between  fraud,  to  which  it  comes  near  in  popular  language,  and 
compulsion,  which  it  suggests  by  its  etymology. 

The  class  of  persons  in  dealing  with  whose  contracts  the  Court 
of  Chancery  has  thus  gone  beyond  its  general  principles  are  those 
who  stand,  in  the  words  of  the  Master  of  the  BoUs,  "  in  that 
peculiar  position  of  reversioner  or  remainderman  which  is  oddly 
enough  described  as  an  expectant  heir.    This  phrase  is  used,  not 
in  its  literal  meaning,  but  as  including  every  one  who  has  either  a 
vested  remainder  or  a  contingent  remainder  in  a  family  property, 
including  a  remainder  in  a  portion  as  well  as  a  remainder  in  an 
estate,  and  every  one  who  has  the  hope  of  succession  to  tiie 
property  of  an  ancestor — either  by  reason  of  his  being  the  heir 
apparent  or  presumptive,  or  by  reason  merely  of  the  expectation 
of  a  devise  or  bequest  on  account  of  the  supposed  or  presumed 
affection  of  his  ancestor  or  relative.     More  than  this,  the  doctrine 
as  to  expectant  heirs  has  been  extended  to  all  reversioners  and 
remaindermen,  as  appears  from  Tottenham  v.  Emm(d  (6)  and 
Earl  of  Aylesford  v.  MorrU  (c).     So  that  the  doctrine  not  only 
includes  the  class  I  have  mentioned,  who  in  some  popular  sense 
might   be    called  expectant  heirs,  but  also  all  remaindermen 
and  reversioners  "  (d). 

Motives  The  recent  Act  31  Vict.  c.  4  has  modified  the  practice  of  the 

tioiuJ^*^"  Court  of  Chancery   (which   now   continues  in  the   Chancery 

treatment:  Division)  less  than  might  be  supposed  :  it  is  therefore  necessary 

Bumpti'on    ^^  S^^®  ^^  ^^®  ^^*  place  a  cormected  view  of  the  whole  doctrine 

of  fraud,     as  it  formerly  stood.     It  was  considered  that  persons  raising 

money  on  their  expectancies  were  at  such  a  disadvantage  as  to 

be  peculiarly  exposed  to  imposition  and  fraud,  and  to  require  an 

extraordinary  degree  of  protection  {e) :  and  it  was  also  thought 

(a)  Ter  Lord  Selbome,  Earl  of  (e)  "A  degree  of  protection  ap- 
Aylesford  v.  Morris,  8  Ch.  484,  491.  proaching  nearly  to  an  incapadty 
(6)  14  W.  R.  3.  to  bind  themoelveB  by  any  con- 
ic) 8  Ch.  484.  tract : "  Sir  W.  Grant  in  PetMck  v. 
{d)  Beynon  y.  Cook,  10  Ch.  891,  n.  Evan9, 16  Yes.  at  p.  514. 
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right  to  (liscoum^e  sucli  tlealinj^s  on  a  general  ground  of  puhlic  2.  Public 
policy,  as  tending  to  the  ruin  of  families  (a)  and  in  most  cases  ^  wel-^^ 
involving  "  a  sort  of  indirect  fraud  uix)n  the  heads  of  families  fare  of 
from  whom  these  transactions  are  concealed  "  (b). 

Moreover,  laws  against  usury  were  in  force  at  the  time  when  3.  Evasion 
courts  of  equity  began  to  give  relief  against  these  "  catching  ]l^^^ 
bargains  '*  as  they  are  called  (c)  ;  any  transactions  which  looked 
like  an  evasion  of  those  laws  were  very  narrowly  watched,  and 
it  may  be  surmised  that  when  they  could  not  be  brought 
within  the  scope  of  the  statutes  the  Courts  felt  justified  in 
being  astute  to  defeat  them  on  any  other  grounds  that  could  be 
discovered  (d). 

The  doctrine  which  was  at  first  introduced  for  the  protection  Eztenaion 
of  expectant  heirs  was  in  course  of  time  extended  to  all  dealings  ^^^j^e 
whatever  with  reversionary  interests.     In  its  finally  developed 
form  it  had  two  branches  : — 

1.  As  to  reversionary  interests,  whether  the  reversioner  were 
also  an  expectant  heir  or  not : 

A.  The  rule  of  law  that  the  vendor  might  avoid  the  sale  for 
undervalue  alone : 

B.  The  rule  of  evidence  that  the  burden  of  proof  was  on  the 
purchaser  to  show  that  he  gave  the  full  value. 

It  is  this  part  of  the  doctrine  that  is  changed  by  the  Act 
31  Vict.  c.  4. 


(o)  TwisUUm  ▼.  ChijlUh,  1  P.  Wma. 
at  p.  812 ;  Cole  v.  Gibbons,  3  P. 
Wma.  at  p.  293;  ChuUrfidd  y. 
/(tHUMiH  2  ¥60.  Sr.  at  p.  158. 

(6)  Per  Lord  Selborne,  Earl  of 
Affluford  T.  Morrit,  8  Cb.  484,  492 ; 
CkuUrJidd  v.  Janutny  2  Vea.  Sr. 
124, 157. 

(e)  In  Wiieman  ▼.  Beahey  2 
Yem.  121,  it  appears  from  the 
statement  of  the  facts  that  twenty 
years  or  thereabouts  after  the  Re- 
storation this  jurisdiction  was  re- 
garded as  a  novelty  :  for  the 
defendant's  testator  '*  understanding 
that  the  Chuioery  beffan  to  relieve 
against  snch  bar^puns^'  took  certain 
steps  to  make  himself  safe,  but 
without  success,  the  Court  pro- 
nouncing them  "  a  contrivance  only 


to  double  hatch  the  cheat'*  But 
in  A  rdgUute  v.  Muachamp,  1  Vem. 
238,  it  is  said  that  many  precedents 
from  Lord  Bacon's,  Lord  Ellesmere's, 
and  Lord  Coventry's  times  were  pro- 
duced. 

{d)  The  reports  of  the  cases  on 
this  head  anterior  to  Chesterfield  v. 
/anj«en  are  imfortunately  so  meagre 
that  it  is  difficult  to  ascertain 
whether  they  proceeded  on  any 
uniform  principle.  But  the  motives 
above  alleged  seem  on  the  whole  to 
have  been  those  which  determined 
the  policy  of  the  Court.  On  the 
gradual  extension  of  the  remedy 
cp.  the  remarks  of  Burnett,  J.  in 
Chegterfidd  v.  Jarusen,  2  Ves.  Sr.  at 
p.  145. 
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2.  Ad  to  "  catching  bargains  *'  with  expectant  heirs  and  re- 
maindermen or  reveiaionerB  in  similar  circomstancefly  t.e.  baigaiBS 
made  in  sabstance  on  the  credit  of  their  expectations,  whetha 
the  property  in  expectancy  or  reTerdon  he  ostensibly  the  subject- 
matter  of  the  transaction  or  not  (a)  : 

The  mle  of  evidence  tiiat  the  bordai  of  proof  lies  on  the  other 
contracting  party  to  show  thai  the  transaction  was  a  fair  one. 
We  use  the  present  tense,  fcnr  nolher  the  last  mentioned  Act 
nor  the  repeal  of  the  nsniy  kw^  as  we  shall  see  presently,  has 
made  any  change  in  this  respect. 

The  part  of  the  doctrine  which  is  abrogated  was  intimately 
connected  both  in  principle  and  in  practice  with  that  which 
remains ;  and  it  seems  still  adyisable  to  give  some  accoont  of  the 
manner  in  which  it  was  applied. 

Former  In  the  leading  case  of  JKaW  o^  ilWorra^  T.  7Vy«,  7  OL  *  F.  436,  the 

^fx^^  M  geneial  mle  above  stated,  which  had  been  very  broadly  asserted  in 

of  rerer-     earlier  cases  (6),  notably  in  Qcwland  y.  Ih  FatnOy  17  Yes.  SO,  84, 

^Aantaj       was  confirmed  :  aod  it  was  further  settled  that  the  fuU  vcUtti  which 

interests,    n^^  purchaser  of  a  reversionary  interest  was  bound  to  show  that  he 

luul  given  was  not  the  actuarial  value  (c),  %.€.  the  value  as  calculated 

by  an  actuary  from  the  tables,  but  the  fair  market  priet  at  the  time 

of  the  sale  (which  would  generally  be  less  than  the  actuarial  value). 

On  this  last  principle  sales  by  auction  were  treated  with  more  favour 

than  sales  by  private  contract :  for  a  sale  by  auction  was  of  itself  ^>rima 

facie  evidence  of  the  market  price  :  SkeUy  v.  A'as^  8  Mad.  838,  236  : 

but  this  might  be  rebutted  by  other  circumstances,  e.g,  the  sale  being 

without  reserve  and  the  bidders  knowing  of  the  vendor's  distress : 

Fox  V.  Wright^  6  Mad.  111.    There  was  no  fixed  rule  that  a  sale  of  a 

reversion  must  be  by  auction  {Edwards  v.  Burt,  8  D.  M.  Q.  55 ;  Lord 

V.  JeffHfu,  35  Beav.  7, 16),  but  in  practice  a  purehaser  was  hardly 

safe  in  buying  otherwise  (Foster  v.  Roberis,  29  Beav.  at  p.  471). 

Generally  it  was  the  purchaser's  duty  to  preserve  abundant  evidoice 
of  the  full  value  having  been  given  {Salter  v.  Bradehato^  86  Beav. 
IGl,  164) ;  nor  was  he  relieved  from  this  burden  of  proof  by  any  diffi- 
culty of  ascertaining  the  true  value,  whether  caused  by  the  property 
being  in  fact  unmarketable,  or  by  the  interest  disposed  of  depending 
on  a  complex  or  speculative  contingency,  such  as  the  death  without 

(a)  Earl  of  AyUrfard  v.  Morris,  (e)  The   ad<»tlon  of    the    "  ac* 

8  Ch.  at  p.  497.  tuarial ''  staadaid  in  Oowlan^   v. 

(6)  Contra  Afothy,  Atwoodf  6  Veis,  De  Faria   was    explained  by  the 

845  ;  but  this  appears  to  have  been  fact  that    in    that  caae  no  other 

a  Bolitary  exception.  evidence  was  offered. 
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issue  of  a  particular  living  person.  In  the  former  case  evidence  had 
to  be  procured  from  experts  (t.e.  auctioneers  rather  than  actuaries) 
that  the  price  given  was  the  best  that  could  be  got :  TytUe  v.  Hodge, 
2  H.  &  M.  S87, 2d8.  In  cases  of  the  latter  kind  the  uncertainty  of  the 
risk  did  not  prevent  the  Court  from  interfering :  Bowet  v.  Heaps,  3 
VesL  &  B.  117 :  an  inquiry  might  be  directed,  Boothby  v.  Boothby, 
1  Macw  &  Q.  604 :  nor  could  the  purchaser  merely  by  showing  that  the 
value  be  gave  was  substantial  throw  back  upon  the  vendor  the  bur- 
den of  proving  it  inadequate,  Talbot  v.  Sumiforth^  IJ.  &  H.  484, 504  ; 
nor  was  the  rule  relaxed  even  where  it  appeared  to  the  Court  im- 
possible  to  ascertain  the  real  value  :  Benyon  v.  Fitch,  35  Beav.  570, 
575.  There  were  in<)^  earlier  dicta  against  setting  a  value  on 
complex  contingencies  {Baker  v.  Bent,  1  Russ.  &  M.  224, 229;  cp.  as  to 
this,  and  also  as  to  the  distinction  between  market  value  and  actuarial 
value,  Lord  Eldon's  remark  in  Low  v.  BarcKard,  8  Ves.  at  p.  136  : 
and  see  35  Beav.  II).  But  if  the  purchaser  had  bought  at  the  vendor's 
own  valuation  of  the  corpus  of  the  property,  he  was  not  bound  in  the 
absence  of  evidence  the  other  way  to  show  that  it  was  not  too  low  : 
Perfect  v.  Lane,  3  D.  P.  J.  369,  377. 

The  doctrine  applied  to  reversionary  life  interests  as  well  as  to  rever- 
siona  in  capital  (JSdwarde  t.  Bwrt,  2  D.  M.  G.  65)  ;  to  the  «de  of  a 
reversionary  interest  coupled  with  an  interest  in  possession,  (Dapie 
V.  Duke  of  MarUforouffh,  2  Swanst.  108,  154,  NeAUt  v.  Berridge,  32 
Beav.  280,  286)  (a) ;  to  dealings  with  personal  property,  in  a  mixed 
fund  with  real  property  {Edwards  v.  Browne,  2  Coll.  100),  or  alone 
{Foster  v.  Roberts,  29  Beav.  467) ;  and  to  leases  {Orosvenor  v.  Sherratt, 
28  Beav.  659,  664)  and  charges  on  reversionary  interests  as  well  as 
to  sales  {Davis  v.  Duke  of  Marlborough ;  Bromley  v.  Smith,  26  Beav. 
644 ;  Benyon  v.  Fitch,  35  Beav.  570).  Proof  that  the  vendor  was  of 
mature  age  and  fully  understood  what  he  was  doing  made  no  differ- 
ence, nor  was  he  bound  to  show  that  he  was  in  any  distress  at  the 
time  of  the  sale  :  Bromley  v.  Smith. 

The  presumption  originally  thought  to  ansa  from  transactions  of 
this  kind  had  in  fact  become  transformed  into  an  inflexible  rule  of 
law  :  and  the  consistent  application  of  the  rule  made  it  well  nigh 
impossible  to  deal  with  reyersionary  interests  at  all.  The  modern 
^ases  almost  look  as  if  the  Court,  finding  it  too  late  to  shake  off  the 
dodtrine,  had  sought  to  call  the  attention  of  the  legislature  to  its 
inconvenience  by  extreme  instances.  Sales  were  set  aside  after  the 
'lapse  of  such  a  length  of  time  as  19  years  {8t,  Alhan  v.  Harding,  27 
Bear.  11)  and  even  40  years  {Salter  v.  Bradshaw,  26  Beav.  161).  A 
sub-purchaser  who  bought  at  a  considerably  advanced  price  was  held 
by  4his  alone  to  have  notice  of  the  first  sale  having  been  at  an  under- 

(a)  3.  C.  4  D.  J.  S.  45,  but  no  appeal  on  this  point 


551 


552 


CHAP.    XL     DURESS   AND   UNDUE   INFLUENCE. 


Act  to 
unend  the 
law  re- 
lating to 
saleeof 
revendonsi 
81  Vict, 
c.  4. 


Limited 
effect  of 
the  Act. 


Greneral 
rules  of 
equity 


value  {Nesbiti  v.  Berridgfy  32  Beav.  280).  In  one  case  where  the  price 
paid  was  2002.,  and  the  true  value  as  estimated  by  the  Court  238/., 
the  sale  was  set  aside  on  the  ground  of  this  undervaloe,  though  the 
question  was  only  incidentally  raised  and  the  plaintiff's  case  failed 
on  all  other  points  {Jones  v.  RicketUy  31  Beav.  130).  A  general  view 
of  the  doctrine  is  given  by  Lord  Selborne  in  Aylesfard  v.  Morris,  8 
Oh.  at  pp.  489-92 :  and  remarks  on  the  policy  of  the  rule  as  to 
reversions  are  to  be  found  in  Bromley  v.  Smith,  26  Beav.  at  p.  665, 
and  Webster  v.  Cook,  2  Ch.  at  pp.  644,  n.,  546,  as  well  aa  in  some 
other  of  the  authorities  already  cited. 

Finally  Parliament  found  it  necessary  to  interfere,  and  by 
the  "  Act  to  amend  the  law  relating  to  sales  of  reversions,"  31 
Vict.  c.  4  (7th  December,  1867),  it  was  enacted  (s.  1)  that  no 
purchase  (defined  by  s.  2  to  include  eveiy  contract,  &c.,  by  which 
a  beneficial  interest  in  property  may  be  acquired),  made  hcnia 
fide  and  without  fraud  or  unfair  dealing  of  any  reversionary 
interest  in  real  or  personal  estate,  should  after  January  1,  1868, 
(s.  3)  be  opened  or  set  aside  merely  on  the  ground  of  undervalue. 
Subject  only  to  a  saving  of  pending  suits  (s.  3)  this  Act  is  retro- 
spective, and  this  is  the  more  remarkable  inasmuch  as  the  right 
taken  away  by  it  from  any  vendor  of  a  reversion  who  might 
otherwise  have  set  aside  the  sale  on  the  ground  of  undervalue 
alone  was  (as  in  the  case  of  a  sale  voidable  on  any  other  ground) 
not  a  mere  right  of  suit,  but  an  interest  which  was  transmissible 
by  descent  or  devise  (a). 

The  act  is  carefully  limited  to  its  special  object  of  putting  an 
end  to  the  arbitrary  rule  of  equity  which  was  an  impediment  to 
fair  and  reasonable  as  well  as  to  unconscionable  bargains.  It 
leaves  undervalue  still  a  mkterial  element  in  cases  in  which  it  is 
not  tlie  sole  equitable  ground  for  relief  (i). 

It  had  already  been  decided  in  Oroft  v.  Graham  (c)  that  the 
repeal  of  the  usury  laws  (d)  did  not  alter  the  general  rules  of  the 


(a)  OresUy  v.  Moueley,  4  De  G. 
&  J.  78,  98. 

(b)  Earl  of  AyJesford  v.  Morris,  8 
Ch.  at  p.  490.  See  aim  O^Rorke  v. 
Bolingbroke,  2  App.  Ca.  814. 

(c)  2  D.  J.  S.  155. 

{d)  17  &  18  Vict  c.  90.  But 
before    this    complete    repeal    ex- 


ceptions had  been  made  from  the 
usury  laws  in  favour  of  certain  InUs 
of  exchange,  and  loans  exceeding 
102.  not  secured  on  land  :  3  &  4 
Wm.  4,  c.  98,8.  7,2  &  8  Vide.  87, 
fl.  1,  and  comments  thereon  in  Lane 
V.  fforhcky  6  H.  L.  C.  480. 
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Court  of  Chancery  as  to  dealings  with  expectant  heirs.     Tliis  aa  to 

decision  was  foUowed  in  Miller  v.  CodIc  (u)  and  adhercid  to  in  ^^^5^*"^ 

Tyler  v.  Yates  (b),  and  lastly  in  Earl  of  Aylesford  v.  Morris  (c)  unaffected. 

and  Beymm  v.  Cook  (d),  and  in  the  two  latter  cases  it  has  been 

clearly  laid  down  that  the  rules  are  in  like  manner  unaffected 

by  the  change  in  the  law  concerning  sales  of  reversions.     And 

this  was  confirmed  by  all  the  opinions  delivered  in  the  recent 

case  of  CfRorke  v.  Bolinghroke  {e)  in  the  House  of  Lords,  though 

the  particular  transaction  in  dispute  was  upheld. 

The  effect  of  these  rules  is  not  to  lay  down  any  proposition  of 

substantive  law,  but  to  make  an  exception  from  the  ordinary 

rules  of  evidence  by  throwing  upon  the  party  claiming  under  a 

contract  the  burden  of  proving,  not  merely  that  the  essential 

requisites  of  a  contract,  including  the  other  party's  consent, 

existed,  but  also  that  such  consent  was  perfectly  free.     The  Conditions 

question  is  therefore,  what  are  "  the  conditions  which  throw  the  ^"]o^*i"g 
V  .  #11.*  bnrden  of 

burden  of  justifying  the  righteousness  of  the  bargain  upon  the  proof  on 

party  who  claims  the  benefit  of  it"  (/).     Now  these  conditions  »^der. 

have  never  been  fixed  by  any  positive  authority.     We  have  seen 

that  the  Court  of  Chancery  has  refused  to  define  fraud,  or  to  limit 

by  any  enumeration  the  standing  relations  from  which  influence 

will  be  presumed.     In  like  manner  there  is  no  definition  to  be 

found  of  what  is  to  be  understood  by  a  ''  catching  bai^in." 

This  being  so  we  can  only  observe  the  conditions  which  have  in 

fact  been  generally  present  in  the  bargains  against  which  relief 

has  been  given  in  the  exercise  of  this  jurisdiction.    These  are : — 

1 .  A  loan  in  which  the  borrower  is  a  person  having  little  or 

no  property  immediately  available,  and  is  trusted  in  substance 

on  the  credit  of  his  expectations. 


(a)  10  Eq.  641. 

(6)  11  Eq.  265,  6  Ch.  666. 

(c)  8  Ch.  484 ;  thii  may  now  be 
regfltfded  as  the  leading  case  on  the 
anbject.  It  should  be  obserred  that 
in  TyUr  r.  Y<Ue»  a  principal  and 
snrety  made  themselves  liable  for 
a  bm  which  the  principal  had 
accepted  during  his  minority,  with- 
out knowing  that  there  was  no 
existing  legal  liability  on  the  bill, 
and  all  the  subsequent  transactions 
were  bound  up  with  this  :  and  the 
case  was  rested  on  this  ground  in 
the  Court  of  Appeal  (p,  671).    Cp. 


on  this  point  C<yioard  v.  ffugket,  1 
K.  &  J.  443,  where  a  widow  who 
during  her  husband's  life  had  joined 
as  surety  in  his  promissory  note 
executed  a  new  note  under  the 
impression  that  she  was  liable  on 
the  old  one,  and  without  any  new 
consideration,  and  the  note  was  set 
aside  :  see  SoutKall  v.  Jiigg  and 
Farman  v.  Wright,  11  C.  B.  481,  20 
L.  J.  C.  P.  146. 

{d)  10  Ch.  389. 

(e)  2  App.  Ca.  814. 

(/)  Earl  of  AyUtford  v.  Morris,  8 
Ch.  at  p.  492. 


^^^  CHAP.    XI.    DUBESS   AKD   UNDUE   INFLUENCE. 

Ohs,  It  is  immaterial  whether  there  is  or  not  any  actual  dealing 
with  the  estate  in  remainder  or  expression  of  the  contingency  on 
which  the  fund  for  payment  of  the  principal  advanced  suhstantially 
depends.    Earl  of  Ayletford  y.  Morris^  8  Ch.  at  p.  497. 

2.  Terms  prima  facie  oppTeesivB  and  extoriiouate  {Le,  such 
that  a  man  of  ordinary  tense  and  judgment  cannot  be  mippoeed 
likely  to  give  his  free  consent  to  them). 

Obs,  An  excessive  rate  of  interest  is  in  itself  nothing  more  than  a 
disproportionately  large  consideration  given  by  the  borrower  for  the 
loan  :  and  it  is  not  sufficient,  standing  alone,  to  invalidate  a  contract 
in  equity  :  IVdfster  v.  Cookf  2  Ch.  642,  where  a  loan  at  60  per  cent, 
per  annum  was  upheld.  Stuart,  Y.-G.  disapproved  of  the  case  ij& 
Tyler  V.  Yata  (11  £q.  at  p.  276)  but  on  another  point  And  aee 
Parker  v.  Butcher,  3  £q.  762,  767. 

3.  A  considerable  excess  in  the  nominal  amount  of  the  aiums 
advanced  over  the  amount  actually  received  by  the  borrower. 

Obs,  This  appears  in  all  the  recent  cases  in  which  relief  has  been 
given  :  deductions  being  made  on  every  advance,  according  to  the 
common  practice  of  professed  money-lenders,  under  the  name  of 
discount,  commission,  and  the  like.  The  result  is  that  the  rate  of 
interest  appearing  to  be  taken  does  not  show  anything  like  the  terms 
on  which  the  loan  is  in  truth  made  :  and  this  may  be  considered 
evidence  of  fraud  so  far  as  it  argues  a  desire  on  the  part  of  the  lender 
to  gloze  over  the  real  terms  of  tibe  bargain.  Probably  however  a  jury- 
could  not  be  directed  so  to  consider  it  in  a  trisl  where  fkand  was 
distinctly  in  issue  ;  though  no  doubt  such  circumstances,  or  even  an 
exorbitant  rate  of  interest,  would  be  made  matter  of  observation. 

4.  The  absence  of  any  real  bargaining  between  the  parties,  or 
of  any  inquiry  by  the  lender  into  the  exact  nature  or  value  of 
the  borrower's  expectations. 

Obs,  These  circumstances  are  relied  on  in  Earl  ofAytesfofdv.  Morris 
(8  Ch.  at  p.  496)  as  increasing  the  difficulty  of  upholding  the  trans- 
action. This  again  is  the  usual  practice  of  the  money-lenders  who 
do  this  kind  of  business.  Their  terms  are  calculated  to  cover  the  risk 
of  there  being  no  security  at  all ;  moreover  the  borrower  <^ten  wishes 
the  lender  not  to  make  any  inquiries  which  might  end  in  the  matter 
coming  to  the  knowledge  of  the  ancestor  or  other  person  from  whom 
the  expectations  are  derived.  Tlie  concealment  of  the  transaction 
from  the  ancestor  was  held  by  Lord  Brougham  in  King  v.  Hamdety  2 
M.  &  K.  456,  to  be  an  indispensable  conditi<m  of  equitable  relief;  but 
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this  opinion  is  not  now  aocepted  {Earl  of  A  ylesford  v.  Morris,  8  Cli. 
at  p.  491).  The  decision  in  Kuig  v.  JIamlet  (affirmed  in  the  House 
of  Lords,  but  without  giving  any  reasons,  3  01.  &  F.  218)  can  be 
supported  on  another  ground,  viz.  that  a  party  to  a  voidable  contract 
cannot  rescind  it  if  he  has  so  acted  under  the  contract  as  to  make  it 
impossible  to  restore  the  former  state  of  things,  as  we  have  seen  in 
Chap.  X,  p.  510  above. 

It  seems  safe  to  assert  that  in  any  case  where  these  conditions 
concur,  the  burden  of  proof  is  thrown  on  the  lender  to  show 
that  the  transaction  was  a  fair  one  :  it  seems  equally  unsafe  to 
assert  that  they  must  all  concur,  or  that  any  one  of  them  (except 
perhaps  the  first)  is  indispensable. 

It  may  then  be  asked,  By  what  sort  of  evidence  is  the  lender  Qu.  if 
to  satisfy  the  Court  that  the  borrower  was  not  imposed  on  ?    As  gj^^^^ 
there  is  no  reported  case  in  which  it  was  considered  that  the  can  in 
burden  of  proof  lay  upon  the  lender,  and  yet  he  did  so  satisfy  ^^  *^ 
the  Court,  it  is  impossible  to  give  any  certain  answer  to  this  exonerate 
question.     But  it  does  not  take  very  much  reflection  to  see  that 
it  is  in  fact  extremely  improbable  that  in  any  case  where  the 
above-mentioned  conditions  are  present  any  satisfactory  evidence 
should  be  forthcoming   to  justify  the  lender  (a).     Plractically 
the  question  is  whether  in  the  opinion  of  the  Court  the  trans- 
action was  a  hard  bargain  (b) — that  is,  not  merely  a  bargain  in 
which  the  consideration  is  inadequate,  but  an  unconscionable 
bargain    where  one  party  takes  an  unfair   advantage  of    the 
other  (c). 

An  account  stated  for  the  purpose  of  a  contract  of  this 
description  is  of  no  more  validity  than  the  contract  itself,  and  a 
recital  of  it  in  the  security  does  not  preclude  the  borrower  from 
re-opening  the  account  even  as  against  purchasers  or  sub- 
mortgagees of  the  original  lender  who  have  notice  of  the  general 
character  of  the  transaction.  For  such  notice  is  equivalent  to 
notice  of  all  the  legal  consequences  (ci). 


himself. 


(a)  "  No  attempt  has  been  made 
to  show  by  any  independent  evi- 
dence {if  such  a  thing  could  be  con- 
ceived  possible)  that  the  terms  thus 
imposed  on  the  plaintiff  were  fair 
and  reafionable,**  8  Ch.  496. 

(6)  See  the  judgment  of  the  M. 
R  Beynon  v.  Cook,  10  Ch.  391,  n. 

(c)  Per  Jessel,  M.B.  in  MiddUton 


V.  Brom,  (C.  A),  Feb.  20, 1878  (not 
yet  reported). 

{d)  Tottenham  v.  (7reen,  82  L.  J. 
Ch.  201  :  a  csuie  decided  under  the 
old  rule  as  to  dealings  with  rever- 
sionary  interests,  but  the  principles 
seem  applicable  in  all  cases  where 
the  burden  of  proof  is  still  on  the 
lender. 
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Terms 
on  which 
relief  is 
given. 


The  borrower  who  seeks  relief  a.o^ainst  a  contract  of  this 
description  must  of  course  repay  whatever  sums  have  been 
actually  advanced,  with  reasonable  interest  (according  to  the 
usual  practice  of  the  Court,  5  per  cent.),  and  the  relief  is  granted 
only  on  those  terms.  Moreover  it  is  held  not  unjust  that  he 
should  obtain  it  at  his  own  expense,  since  he  calls  in  the 
assistance  of  the  Court  to  undo  the  consequences  of  his  own 
folly  (a)  :  and  accordingly  the  general  rule  is  to  give  no  costs  on 
either  side  (b). 


Af  to  the 
leader 
•iiinff 
on  the 
contraci 


The  rule  of  evidence  casting  a  special  burden  of  proof  on 
the  lender  being  peculiar  to  equity,  there  was  generally  no 
defence  at  law  to  an  action  brought  by  him  to  enforce  a  contract 
of  this  kind :  nor  would  an  equitable  plea  under  the  Common 
Law  Procedure  Act  have  been  available,  since  such  pleas  were 
admitted  only  when  they  showed  cause  for  absolute  and  uncon- 
ditional equitable  relief.  But  the  rule  of  evidence  hitherto  fol- 
lowed in  equity  must  now  prevail  in  every  Division  of  the  High 
Court,  and  the  probable  effect  of  this  in  the  Common  Law 
Divisions  may  be  expressed  as  follows  : 

When  a  lender  of  money  sues  on  a  special  contract,  whether 
such  contract  be  embodied  in  a  negotiable  instrument  or  not,  and 
the  borrower  proves  facts  which  bring  the  contract  within  the 
description  of  a  "catching  bargain"  as  understood  by  courts 
of  equity,  the  lender  must  prove  the  reasonableness  of  the 
bargain  (c) ;  and  if  he  fails  to  do  so,  he  cannot  recover  on  the 
special  contract,  but  can  recover  his  principal  and  reasonable 
interest  as  on  a  common  count  for  money  lent.  It  must  be 
noticed  that  the  importance  of  this  class  of  cases  is  much 
diminished,   though  the  law  is  not   affected,  by  the   Infants' 


(a)  Earl  of  Aylaford  v.  Morrii,  8 
Ch.  at  p.  499. 

(6)  In  the  cases  of  sales  of  rever- 
sions under  the  former  law  on  that 
head  the  practice  was  for  some  time 
to  treat  the  suit  as  a  redemption  snit, 
and  give  the  purchaser  his  coats  as  a 
mortgagee  :  but  the  later  rule  was 
to  give  no  costs  on  either  side,  ex- 
cept that  the  plaintiff  had  to  bear 
such  as  were  occasioned  by  any  un- 
founded charges  of  actual  fraud  : 
Sdwardt  v.  Burt,  2  D.  M.   6.  at 


p.  65  ;  Bromley  v.  Smith,  26  Beav. 
at  p.  676,  and  costs  might  be  given 
against  the  defendant  as  to  any 
transaction  in  which  there  had  been 
misconduct  on  his  part :  Tottenham, 
v.  Green,  3*2  L.  J.  Ch.  201, 206. 

(c)  Qu,  is  this  a  question  for  the 
jury  or  for  the  Court  1  Prima  facie 
it  should  be  a  question  of  fact :  but 
there  are  some  analogies  (e.^.  the 
cases  on  restraint  of  trade)  for 
treating  it  as  a  question  of  law. 
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Belief  Act  1874,  vrhich  makes  loans  of  money  to  infants 
absolutely  void  and  forbids  any  action  to  be  brought  on 
a  promise  to  pay  debts  contracted  during  infancy.  See  p.  42 
supra. 

The  same  principles  apply,  so  far  as  they  are  applicable  to  a  Applica- 
transaction  of  sale  as  distinguished  from  loan,  to  the  sale  of  principles 
reversionary  interests  by  persons  who  are  not  in  an  independent  ^  ■»!«■  <>f 
position,  as  when  the  sale  is  made  by  a  man  only  just  of  age  in  sionary 
pursuance  of  terms  settled  while  he  was  still  an  infant.     Here  intepesta 
the  burden  is  on  the  purchaser  to  show  the  fairness  of  the  trans-  in  Jraen- 
action.     He  is  not  bound  to  show  that  the  price  given  was  abso-  dent  pon- 
lutely  adequate ;  but  he  is  bound,  notwitlistanding  the  Act  of 
1867,  (31  Vict.  c.  4,  p.  652  above)  to  show  that  it  was  such  as, 
upon  the  facts  known  to  him  at  the  time,  he  might  have  reason- 
ably thought  adequate.     Moreover  he  ought  to  see,  where  prac- 
ticable, that  the  seller  has  independent  legal  advice.   These  rules 
seem  to  be  established  by  CfRorke  v.  Bolinghroke  (a),  which  is 
remarkable  as  an  almost  singular  instance  of  an  impeached  trans- 
action with  an  "  expectant  heir  "  being  upheld.     There  a  father 
and  son  negotiated  with  a  purchaser  for  the  sale  of  the  son's 
reversionary  interest  expectant  on  the  death  of  the  father.     The 
sale  was  completed  three  weeks  after  the  son  came  of  age.     The 
price  was  agreed  to  after  some  bargaining  ;  it  was  founded  on  a 
statement  of  value  furnished  by  a  third  person,  and  would  have 
been  adequate  if  the  father's  life  had  been  a  good  one.     The 
purchaser  did  not  know  and  had  no  reason  to  believe  anything 
to  the  contrary,  but  it  was  in  fact  a  bad  life.     The  young  man 
took  no  independent  advice,  being  "  penniless,  and  except  for 
his  father  friendless  "  (6).     The  father  died  within  three  months 
after  the  sale.     Four  years  later  the  son  sued  to  have  the  whole 
transaction  set  aside,  but  failed  in  the  House  of  Lords  after  suc- 
ceeding in  the  Court  of  Appeal  in  Ireland.     The  majority  of  the 
Lords  (c)  held  that  the  burden  of  proof  was  indeed  on  the  buyer, 
but  that  he  had  satisfied  it.   Lord  Hatherley  dissented,  thinking 
that  it  was  the  buyer's  absolute  duty  to  see  that  the  young  man 
had  independent  advice. 


(a)  2  App.  Oa.  814.  (c)  Lord  Blackburn,  Lord  O'Ha- 

{h)  Lord  Blackburn,  at  p.  837.  gan,  and  Lord  Grordon. 
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"Surprwe"  We  have  yet  to  examine  another  alleged  ground  of  equitable 
provi-  '  relief  against  contracts,  founded  on  the  notion  of  an  inequality 
dence."  between  the  contracting  parties :  we  say  alleged,  for  we  adopt 
the  opinion,  for  which  there  is  high  authority,  that  it  ought  not 
to  bo  treated  as  a  substantial  ground  for  avoiding  transactions, 
but  only  as  matter  of  evidence :  we  mean  **  surprise,"  or  "  sur- 
prise and  improvidence. " 


Evans  v. 
LleweUjo 


The  case  of  Evans  v.  Uefoellyn  (a)  may  be  taken  as  the 
typical  instance.  The  plaintiff  was  a  person  of  inferior  station 
and  education  who  acquired  by  descent  a  title  in  fee  simple  to 
a  share  in  land  in  which  the  defendant  had  a  limited  interest. 
His  title  was  first  communicated  to  him  by  the  defendant,  who 
represented  to  him  (as  the  fact  appears  to  have  been)  that  the 
circumstances  of  the  family  created  a  moral  obligation  in  the 
plaintiff  not  to  insist  on  his  strict  rights,  and  ofiered  to  purchase 
his  interest  for  a  substantial  though  not  adequate  consideration. 
The  defendant  suggested  to  the  plaintiff  to  consult  his  friends 
in  the  matter,  which  however  he  did  not  do.  Three  days 
intervened  between  the  first  interview  and  the  conclusion  of  the 
business  by  the  acceptance  of  the  defendant's  offer.  It  was 
considered  that  the  plaintiff  was  under  the  circumstances  not  a 
free  agent  and  not  equal  to  protecting  himself,  and  was  taken 
by  surprise,  and  the  sale  was  set  aside  (b). 

The  case  seems  somewhat  anomalous,  but  it  has  been  suggested 
by  very  high  authority  that  it  would  still  be  followed  in  setting 
aside  a  contract  as  ''  improvident  and  hastily  carried  into  execu- 
tion "  (r),  and  it  has  been  distinctly  approved  in  the  Court  of 
Appeal  in  Chancery  (d), 

Qu.  if  It  is  submitted,  however,  that  there  is  no  intelligible  reason 

for  treating  surprise  or  improviiienee  as  a  substtintive  cause  for 


aurpnae 


(a)  See  following  note. 

(5)  2  Bro.  C.  C.  160  ;  1  Cox  838,  a 
fuller  report,  which  is  here  followed; 
the  other  if  correct  would  reduce  it 
to  a  plain  case  of  fraud  or  at  all 
events  misrepresentation.  In  the 
recent  case  of  ITaygartk  v.  Wearing, 
12  Eq.  320,  which  to  some  extent 
resembled  this,  the  ground  of  the 
decision  was  a  positive  misrepre- 
sentation as  to  the  value  of  th« 


property. 

(c)  Lord  St  Ijeonards  in  Cwnon 
V.  Bdworiky,  3  H.  L.  C.  742  :  there 
the  appellant  relied  on  express 
charges  of  fraud,  which  were  not 
made  out :  but  Lord  St.  Leonards 
thought  he  might  possibly  have 
succeeded  if  he  had  rested  his  case 
on  the  ground  suggested. 

id)  Per  Turner,  L.  J.  in  Baler  v. 
Monk,  i  D.  J.  S.  at  p.  892. 
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seiting  aside  oontracts,  much  less  for  atiempting  to  give  these  &c.  any 
words  a  technical  signification.     Both  terms  are  in  fact  merely  J"^^^^ 
negative  and  relative.     Surprise  is  nothing  else  than  the  want  of  for  avoid- 
mature  dehheration :  improvidence  is  nothing  else  than  the  want  J^^'^' 
of  that  degree  of  vigilance  which  a  man  of  ordinary  prudence 
may  be  expected  to  use  in  guarding  his  own  interest.     Kow 
one  man's  deliberation  and  prudence  are  not  the    same  as 
another  man's,  nor  is  the  same  man  equally  deliberate  or  pru- 
dent at  all  times.     A  man  may  enter  into  a  contract  with  less 
deliberation  than  the  average  wisdom  of  mankind  would  counsel, 
or  tlian  he  himself  commonly  uses,  in  affairs  of  the  like  nature, 
and  yet  the  contract  may  be  perfectly  valid.     But  he  must  in 
any  case  understand  what  he  is  doing ;  for  if  he  does  not,  there 
is  no  true  consent  and  no  contract  (a)  ;  and  his  consent  must  bo 
freely  given ;  for  if  it  is  not,  the  contract  is  voidable  at  his 
option.     And  if  it  be  disputed  whether  there  was  or  not  any  real  But 
consent,  or  whether  consent  was  or  not  freely  given,  then  cir-  ^J[|^™"  < 
cumstances  of  what  is  called  surprise  or  improvidence  may  be  this  kind 
very  material  as  evidence  bearing  on  those  issues.     Unusual  ™*J  .. 
haste  or  folly  in  entering  into  an  engagement  is  a  circumstance  for  proving 
to  be  accounted  for  :  and  the  best  way  of  accounting  for  it  may  ***? . 
in  all  the  circumstances  of  a  particular  case  be  to  suppose  that  of  distinct 
the  x>ftrty  did  not  know  what  he  was  about^  or  that  he  was  f^"^^^^^ 
wrought  upon  by  conduct  of  the  other  party  of  such  a  kind  as  to  the  con- 
make  the  contract  voidable  on  the  ground  of  fraud,  or  the  like,  i™^'  ^ 
Surprise  and  improvidence,  therefore,  are  matters  from  which  mental 
those  whose  province  it  is  to  judge  of  the  facts  may  conclude,  as  •"^^^^'^ 
a  fact  in  particular  cases,  that  there  was  no  true  consent,  or  that 
the  consent  was  not  free.     But  it  is  not  to  be  affirmed  as  a 
general  proposition  of  law  that  haste  or  imprudence  can  of  itself 
be  a  sufficient  cause  for  setting  aside  a  contract,  nor  even  that 
there  is  any  particular  degree  of  haste  or  imprudence  from  which 
fundamental  error,  fraud,  or  undue  influence,  will  be  invariably 
presumed.      "  The  Court  will  not  measure    the    degrees    of 
understanding "  (J).     It  seems  to  follow  that  what  is  recorded  PosRible 
in  such  a  case  as  Evans  v.  Llewellyn  le)  is  not  an  enimciation  of  f ,*P^»- 

•^     ^  '  tion  of 

Evans  r. 

(a)  The  cases  of  lunacy  and  drun-  {h)  Bridgman,  v.  Ortcn^  WUmot 

kenness  are  exceptionally  treated,  58,  61. 

the  contract  being  only  voidable,  (r)  1  Cox  333. 
ivpra,  Cb.  II.  p.  80,  and  see  p.  406. 


•a^^p^i^ 
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Lleweiijii.  Liw,  but  an  inference  of  fact.  Such  an  inference,  it  is  conceived, 
f'"dT*  ^"*y  ^  useful  in  the  way  of  analogy  when  similkr  circumstances 
in  Earl  of  recur,  but  is  not  binding  as  an  authority.  The  view  here  taken 
Bath  and  ^lay  be  supported  by  the  observations  of  the  judges  in  The 
tagae*8  Earl  of  Bath  and  Movmingui^s  Case  (a.d.  1693)  (a).  In  that 
case  Baron  Powel  said  (3  Ch.  Ca.  at  p.  56) : 

''  It  is  said,  This  is  a  Deed  that  was  obtained  by  Surprize  and  Cir- 
camvention.  Now  I  perceive  this  word  Surprize  is  of  a  very  large 
aud  general  Extent  ...  I  hardly  know  any  Surprize  that  should 
be  sufficient  to  set  aside  a  Deed  after  a  Verdict,  unless  it  be  mixed 
with  Fraud,  and  that  expressly  proved.**  [l«.  the  verdict  in  favour 
of  the  deed  precludes  the  party  from  asserting  in  equity  that  he  did 
not  know  what  he  was  about :  for  he  should  have  set  up  that  case  at 
law  on  the  plea  of  non  ul  factum].  "  It  must  be  admitted  that  there 
was  Deliberation,  and  Consideration  and  Intention  enough  proved  to 
make  it  a  good  Deed  at  Law,  otherwise  there  would  not  have  been  a 
Verdict  for  it  *' :  per  L.  C.  J.  Treby,  ib.  at  p.  74. 

The  judgment  of  the  Lord  Keeper  Somers  is  even  more 
decided,  and  points  out  clearly  the  difference  between  an  instru- 
ment which  is  void  both  at  law  and  in  equity,  and  one  which  is 
voidable  in  equity  (p.  108)  : — 

*'  It  is  true,  it  is  charged  in  the  Bill  that  this  Deed  was  obtained  by 
Fraud  and  Surprize  .  .  But  whosoever  reads  over  the  Depositions 
will  see  that  the  End  they  aimed  at  was  to  attack  the  Deeds  them- 
selves as  false  Deeds  and  not  truly  executed ;  but  that  being  Tried  at 
Law,  and  the  Will  and  Deeds  verified  by  a  Verdict,  the  Counsel  have 
attempted  to  make  use  of  the  same  Evidence,  and  read  it  all,  or  at  least 
the  greatest  Part  of  it,  as  Evidence  of  Surprize  and  Circumvention  .  .  . 

"  Now,  for  this  word  (Surprize)  it  is  a  Word  of  a  general  Signification, 
so  general  and  so  uncertain,  that  it  is  impossible  to  fix  it ;  a  Man  is 
surpriz'd  in  every  rash  and  indiscreet  Action,  or  whatsoever  is  not 
done  with  so  much  Judgment  and  Consideration  as  it  ought  to  be  : 
But  I  suppose  the  Gentlemen  who  use  that  Word  in  this  Case  mean 
such  Surprize  as  is  attended  and  accompanied  with  Fraud  and  Circum- 
vention ;  such  a  Surprize  indeed  may  be  a  good  ground  to  set  aside  a 
Deed  so  obtain'd  in  Equity  and  hath  been  so  in  all  times  ;  but  any 
other  Surprize  never  was,  and  I  hope  never  will  be,  because  it  will 
introduce  such  a  wild  Uncertainty  in  the  Decrees  and  Judgments  of 
the  Court,  as  will  be  of  greater  Consequence  than  the  Relief  in  any 
Case  will  answer  for." 

(a)  8  Ch.  Ca.  65.    Cp.  Story,  Eq.  Jurisp.  §  251. 


} 
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Moreover  the  doctrine  thiis  stated  is  exactly  analogous  to  that  Analogy  to 
which  we  have  seen  to  be  undoubted  law  concerning  inadequacy  ^  tj>  i^* 
of  consideration.     The  value  of  the  subject-matter  of  a  contract,  Mlequicy 
and  therefore  the  ade<|uacy  of  the  consideration,  which  depends  jenSoii. 
on  it,  is  surely  in  most  cases  easier  to  measure  than  the  degree 
of  deliberation  or  prudence  with  which  the  contract  was  entered 
into.     It  can  hardly  be  contended  on  principle  that  ''  surprise  " 
or  "  improvidence,"  which  in  fact   represent  nothing  but  an 
opinion  of  the  general  character  of  a  transaction,  founded  on  a 
precarious  estimate  of  average  human  conduct,  ought  to  have  a\ 
greater  legal  effect  than  inadequacy  of  consideration,  which 
generally  admit«  of  being  determined  by  reference  to  the  market 
value  of  the  object  nt  the  date  of  the  contract. 

5.  Limits  of  the  right  of  rescission. 

The  right  of  setting  aside  a  contract  or  transfer  of  property  The  right 
voidable  on  the  ground  of  imdue  influence  is  analogous  to  the  ^ob^  like 
right  of  rescinding  a  transaction  voidable  on  any  other  ground,  that  in 
and  follows  the  same  rules  with  some  slight  modifications  in  f,aud*&c. 
detail.  and 

What  is  said  in  the  last  chapter  of  rescinding  contracts  for  ^^^e 
fraud  or  misrepresentation  may  be  taken  as  generally  applicable  rules, 
here.     We  proceed  to  give  some  examples  of  the  special  appli- 
cation of  the  principles. 

The  right  to  set  aside  a  gift  or  beneficial  contract  voidable  Examph  s. 
for  undue  influence  may  T)e  exercised  by  the  donor's  representa- 
tives or  successors  in  title  (a)  as  well  as  by  himself,  and  against 
not  only  the  donee  but  persons  claiming  through  him  (b)  other- 
wise than  as  purchasers  for  value  without  notice  (c).  But  the 
jurisdiction  is  not  exercised  at  the  suit  of  third  persons.  The 
Court  will  not  refuse,  for  example,  to  pay  a  fund,  at  the  request 
of  a  petitioner  entitled  thereto,  to  the  trustees  of  a  deed  of  gift 
jireviously  executed  by  the  iK5titioner,  because  third  parties 
suggest  that  the  gift  was  not  freely  made  (d). 

la)  £.  (/'   Kxecutor  :   JJuiUer    v.  {b)  HuQutnln  v.  Band^tfy  14  Veu. 

AtkiMy  3  M.  &  K.  113  ;  CoutU  v.  273,  289.    Cp.  Mohny  v.  Ktmau, 

Acworth,  8  Eq.  558.     Amignee  in  2  Dr.  &  W.  31,  40. 
hankrnptcy  :  Ford  v.  OUUn,  G  Eq.  {e)  CobbcU   v.    Brock,   20   Beav 

461.    I>eviflee  :  OretUy  v.  Moudey,  524,  528. 

4  I>e  G.  and  J.  78.     Heir  :  Holman  (rf)  Mttcfdft'i  tr.  2  D.  J.  S.  122. 

V.  iMynu^  4  D.  M.  G.  270. 

0  O 
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t4Ker  ka»4    h   k    BOt   Mceaaur  to    the   8appL»rt 

|a  me\  aod^  a  eontnct  on  the  grcHmd  of  undue 

tn  ^yw  thu   the  iiiflncm<  v«i  direetlr  empkycd 

f»:>ntnrting  p^rtj.     It  is  enough  to  show  that  it 


ConfinBft- 
timaod 
•oqnies- 
cence. 


j'i.'Ted  hr  foiii«  one  vho  ezperted  to  derire  benefit 
from  the  tnniartion.  anl  with  the  knowledge  of  the  other 
\miir  ^r  iLn«leT  riiMimMiiiM  ■  snAcient  to  give  him  notice  of  if . 
The  masi  htqpient  eve  is  that  of  an  mceBtor  or  other  person  tV 
I'jeo  jmMfi^fit  indixeing  m  d^^scendant,  etc,  to  give  securitr  for  a 
debt  of  the  ancertor.  Bat  if  the  other  party  doe«  all  he  leason- 
ahhr  can  to  goaid  against  nndne  influence  hdng  exerted  (as  hr 
insisting  on  the  penon  in  a  dependent  position  having  inde- 
pendent professional  adricp).  and  the  precantions  he  demands 
aie  satisfied  in  a  manner  he  cannot  object  to  at  the  time,  t  hf^ 
contract  cannot  as  against  him  be  impeached  (a). 

It  vppmn  to  be  at  least  donbtfol  whather  a  eontiaet  can  bo 
set  aside  on  the  gfoondof  inflnence  exerted  on  one  of  the  parties 
bj  a  stnuiger  to  the  eontnct  who  did  not  expect  to  derive  any 
benefit  from  it  (h) :  except  where  the  eontiaet  is  an  anangemeni 
between  cestnis  qne  tmst  claiming  under  the  same  disposition, 
and  the  trustee  puts  pressure  on  one  of  the  parties  to  make  con- 
cessions ;  the  ground  in  this  case  being  the  breach  of  a  trustee's 
speeial  duty  to  act  impartially  (c). 

The  right  to  set  aside  a  contract  originally  voidable  on  the 
ground  of  undue  influence  may  be  lost  by  express  confirma- 
tion (<f)  or  by  delay  amounting  to  proof  of  acquiescence  (r).  But 
any  subsequent  confirmation  will  be  inoperative  if  made  in  the 
same  absence  of  independent  advice  and  assistance  which  vitiated 
the  transaction  in  the  beginning  (/).  This  has  been  strongly 
^stated  in  the  judgment  of  the  lionls  Justices  in  Marnn  \, 
Payne  (.7) :  "  Frauds  or  impositions  of  the  kind  practised  in  this 


(o)  Gompwe  €fobb§U  t.  Brod:,  20 
Bea,r.  624,  with  B^rdoe  v.  J>awmm, 
84  Beay.  603.  As  to  what  amoimtB 
to  notice,  Maitiand  r.  Badchotue^ 
16  Sim.  68  ;  TotUnkam  r.  Grten^  32 
L.  J.  Ch.  201. 

{h)  BenHry  v.  Madn^,  81  Beav. 
148,  161.  On  principle  the  answer 
should  clearly  be  in  uie  negative. 

(c)  BUu  V.  Barker,  7  Ch.  104. 

{d)  Stump  V.  Gaby,  2  B.  M.  G. 


623  ;  Morte  v.  Ritwai,  12  Ve&  865. 

(e)  Wrigki  v.  YtmderjptmMk,  8  D. 
M.  G.  188,  147  ;  THmer  ▼.  CW/iw*, 
7  Ch.  829. 

(/)  Sartry  v.  King,  5  H.  L.  C.  at 
p.  664. 

<^)  8  Ch.  881,  886.  And  a  con- 
firmation  will  not  he  helped  bv  the 
preeenoe  of  an  independent  adviser 
of  the  party  confirming,  if,  in  oon- 
Rcquence  of  the  eontinning  iidBuenee 
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case  cannot  be  condoned ;  the  right  to  property  acquired  by  such 
means  cannot  be  confirmed  in  this  Court  unless  there  be  full 
knowledge  of  all  the  facts,  full  knowledge  of  the  equitable  rights 
arising  out  of  those  facts,  and  an  absolute  release  from  the  undue 
influence  by  means  of  which  the  frauds  were  practised.  To 
make  a  confirmation  or  compromise  of  any  value  in  this  Court 
the  parties  must  be  at  arm's  length,  on  equal  terms,  with  equal 
knowledge,  and  with  sufficient  advice  and  protection."  If  it  is 
made  without  knowledge  of  the  invalidity  of  the  original  trans- 
action it  is  wholly  inoperative  (a).  And  delay  which  can  be 
accounted  for  as  not  unreasonable  in  all  the  circumstances  is  no 
bar  to  relief  (a).  In  short,  an  act  "  the  eflFect  of  which  is  to 
ratify  that  which  in  justice  ought  never  to  have  taken  place " 
ought  to  stand  only  upon  the  clearest  evidence  (b).  The  effect 
of  delay  on  the  part  of  the  person  seeking  relief  is  also  subject 
to  a  special  limitation.  In  a  case  between  solicitor  and  client, 
or  parties  standing  in  any  other  confidential  relation,  less  weight 
is  given  to  the  lapse  of  time  than  is  due  to  it  when  no  such 
relation  subsists  (c). 

An  adoption  of  the  instrument  impeached  for  a  particular  pur- 
pose (as  by  the  exercise  of  a  power  contained  in  it)  may  operate 
as  an  absolute  confirmation  of  the  whole  (d). 

It  seems  that  the  presumption  of  influence  arising  from  conti-  StmUi, 
dential  relations  is  not  to  be  extended  to  cases  where  a  merely  "°  P**; 
trifling  benefit  is  conferred  (e).      This  is  more  than  a  simple  of  undue 
application  of  the  maxim  De  minwm  non  curat  lex,  for  the  trans-  influence 
action  brought  in  question  might  be  in  itself  of  great  magnitude  gain  is 
and  importance,  though  the  advantage  gained  by  one  party  over  trifling, 
the  other  were  not  large.     Indeed  the  case  to  which  this  prin- 
ciple seems  most  likely  to  bo  applicable  is  that  of  a  transaction 
not  of  a  commercial  nature  and  on  such  a  scale  that  the  parties, 
dealing  fairly  and  deliberately,  might  choose  not  to  be  curious  in 
weighing  a  comparatively  small  balance  of  profit  or  loss. 


of  the  other  pftrtj,  hi8  advice  is  in  solicitor    and    client    a    delay  of 

fact  diKregarded  :  ih.  eighteen  years  has  been  held  fatal : 

(a)  KemptoH  v.  Aihbee,  10  Gh.  16.  Champion  r.  Righy,  1  Russ.  k  M, 

(6)  Morte  t.  Rtyyal,  12  Yes.  at  589. 
p.  374.  {d)  JarraU  v.  Aldam^  &  Eq.  468. 

(c)  &ref^T.ifotw2ey,4DeO.&J.  (€)  Per  Turner,  L.  J.  Rhodu  ▼. 

78,  96.    But  even  in  a  case  between  Bate,  1  Ch.  at  p.  258. 
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APPENDIX  G. 

INDIAN  CONTKACT  ACT  ON  FRAUD,  ETC. 

Indian  The  sections  of   the  Indian  Contract  Act  dealing  with  the 

Otmtnot    subjects  we  have  considered  in  the  last  four  chapters  are  the 
Fraud,  Ac.  following  (a)  : 

10.  All  agreemeuta  are  contracts  (6)  if  tbey  are  made  by  the  free  con- 
sent of  parties  competent  to  contract,  for  a  lawful  cunside- 
mtion  and  with  a  lawful  object,  tuid  are  not  hereby 
expressly  declared  to  be  void 

13.  Two  or  more  jiersons  are  said  to  consent  when  they  agi*ee  u^kju 

the  same  thing  in  the  same  senne. 

14.  Consent  is  said  to  be  free  when  it  is  not  cau^jed  by 

(1)  coercion,  as  defined  in  section  fifteen,  or 

(2)  undue  influence,  as  defined  in  section  sixteen,  or 

(3)  fraud,  as  defined  in  section  seventeen,  or 

(4)  misrepresentation,  as  defined  in  section  eighteen,  or 

(5)  mistake,  subject  to  the  provisions  of  sections  twenty, 

twenty-one,  and  twenty-two. 
Consent  is  said  to  be  so  caused  when  it  would  not  have  been  given 
but  for  the  existence  of  such  coercion,  undue  influence,  fraud,  mis- 
representation, or  mistake. 

15.  Coercion  is  the  committing,  or  threatening  to  commit,  any  act 

forbidden  by  the  Indian  Penal  Code,  or  the  unlawful 
detaining,  or  threatening  to  detain,  any  property  to  the 
prejudice  of  any  person  whatever,  with  the  intention  of 
causing  any  person  to  enter  into  an  agreement. 

ExpUuiatiou. — It  is  immatenal  whether  the  Indian  Penal  Code  is 
or  is  not  in  force  in  the  place  where  the  coercion  is  employed. 

[This  goes  far  beyond  English  law,  for  it  does  not  require  that  the 
coercion  should  be  exercised  by  or  even  known  to  the  other  party, 
nor  that  the  person  coerced  should  be  the  party  whose  consent  is  to 
be  obtained,  or  in  any  way  related  to  him.] 

16.  Undue  influence  is  said  to  be  employed  in  the  following  cases  : — 

(1)  When  a  person  in  whom  confidence  is  reposed  by 
another,  or  who  holds  a  real  or  apparent  authority 
over  that  other,  makes  use  of  such  confidence  or 
authority  for  the  purpose  of  obtaining  an  ad  vantnge 
over  that  other,  which,  but  for  such  confidence  or 
authority,  he  could  not  have  obtained ; 

(a)    The  Ulostrations    are    here      492, 532). 
omitted.    Some  of  them  have  been  (6)  See  the   definitions  in   8.  2, 

already  cited  in  the  text  (pp.  425,      p.  6  above. 
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(2)  When  a  person  whose  mind  is  enfeebled  by  old  age, 

illness,  or  mental  or  bodily  distress,  is  so  treated  as 

to  make  him  consent  to  that  to  which,  bat  for  such 

treatment,  he  would  not  have  consented,  although 

sQch  treatment  may  not  amount  to  coercion. 

Fraud  means  and  includes  any  of  the  following  acts  committed 

by  a  party  to  a  contract  or  with  his  connivance,  or  by  his 

agent,  with  intent  to  deceive  another  party  thereto  or  his 

Agent,  or  to  induce  him  to  enter  into  the  contract : — 

(1)  The  suggestion,  as  a  fact,  of  that  which  is  not  true, 

by  one  who  does  not  believe  it  to  be  true ; 

(2)  The  active  concealment  of  a  fact  by  one  having 

knowledge  or  belief  of  the  &ct ; 

(3)  A  promise  made  without  any  intention  of  perform* 

ingit; 

(4)  Any  other  act  fitted  to  deceive ; 

(5)  Any  such  act  or  omission  as  the  law  specially 

declares  to  be  fraudulent 

Bwplanaiian. — Mere  silence  as  to  facts  likely  to  affect  the  willing- 
ness of  a  person  to  enter  into  a  contract  is  not  fraud,  unless  the  cir- 
enmstances  of  the  case  are  such  that,  regard  being  had  to  them,  it  is 
the  doty  of  the  person  keeping  silence  to  speak,  or  unless  his  silence 
is  in  itself  equivalent  to  speech. 

[This  and  the  last  section  substantially  represent  English  law.] 
18,  Misrepresentation  means  and  includes — 

(1)  the  positive  assertion,  in  a  manner  not  warranted 

by  the  information  of  the  person  making  it,  of  that 
which  is  not  true,  though  he  believes  it  to  be  true ; 

(2)  any  breach  of  duty  which,  without  an  intent  to 

deceive,  gains  an  advantage  to  the  person  commit- 
ting it,  or  any  one  claiming  under  him,  by  mis- 
leading another  to  his  prejudice,  or  to  the  pre- 
judice of  any  one  claiming  under  him  ; 

(3)  causing,  however  innocently,  a  party  to  an  agree- 

ment to  make  a  mistake  as  to  the  substance  of  the 
thing  which  is  the  subject  of  the  agreement. 
[This  appears  to  represent  the  rules  of  equity,  or  at  any  rate  the 
strong  tendency  of  modern  decisions.  Sub-s.  (2)  seems  hardly  in 
place  here.  The  framers  of  the  draft  Civil  Code  of  New  York, 
from  which  it  is  taken,  (§  758)  appear  to  have  generalized  from 
BtiVdey  v.  WiJford,  2  CI.  &  F.  102.  That  case,  however,  proceeds 
rather  on  the  special  duty  of  an  agent,  see  p.  254  above ;  and  the  ratio 
fUeidejidi  is  expressly  that  a  professional  agent  shall  not  take 
advantage  of  his  own  ignorance.  There  was  also  evidence  and  a 
finding  of  actual  fraud.] 


.^C6 
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19.  When  oonaent  to  an  agreement  ia  cauaed  by  coercion,  nndne 

influence,  iraad  or  miarepreeentation,  the  agreement  is  a 
contract  Toidable  at  the  option  of  the  party  whoee  consent 
waasocaaeed. 
A  party  to  a  contract,  whoee  consent  waa  caused  by  fraud 
or  misrepresentation,  may,  if  he  thinks  fit,  insist  that  the 
oontraet  shall  be  performed,  and  that  he  shall  be  put  in 
the  position  in  which  he  would  have  been  if  the  repre- 
sentations made  had  been  trua 
Exc$piicn. — ^If  such  consent  was  caused  by  misrepresentation,  or 
by  silence  fraudulent  within  the  meaning  of  section  seTenteeu,  the 
contract,  nevertheless,  is  not  voidable,  if  the  party  whose  consent 
was  so  caused  had  the  means  of  discovering  the  truth  with  onlinary 
diligence. 

Explanation. — A  fraud  or  misrepresentation  which  did  not  cans 
the  consent  to  a  contract  of  the  party  on  whom  such  fraud  was  prac- 
tised, or  to  whom  such  misrepresentation  was  made,  does  not  render 
a  contract  voidable. 

[This  agrees  with  English  law,  save  that  with  us  the  exception,  if 
it  exists,  is  limited  to  cases  of  mere  non-disclosure  :  p.  488  above.] 

20.  Where  both  parties  to  an  agreement  are  under  a  mistake  as  to  a 

matter  of  £Eict  essential  to  the  agreement,  the  agreement  is 
void. 
[This  section  is  embodied  and  commented  upon  in  the  text^  p.  425 
above.] 

BxplatuUion, — An  erroneous  opinion  as^  to  the  value  of  the  thing 
which  forms  the  subject-matter  of  the  agreement  is  not  to  be  deemed 
a  mistake  as  to  a  matter  of  fact. 

21.  A  contract  is  not  voidable  because  it  was  caused  by  a  mistake 

as  to  any  law  in  force  in  British  India  ;  but  a  mistake  as 
to  a  law  not  in  force  in  British  India  has  the  same  effect  as 
a  mistake  of  fact. 

22.  A  contract  is  not  voidable  merely  because  it  was  caused  by  one 

of  the  parties  to  it  being  under  a  mistake  as  to  a  matter 

of  fact. 
Nothing  is  said  as  to  the  time  within  which  a  voidable  con- 
tract must  be  rescinded ;  the  obligation  to  restore  any  advantage 
received  under  the  contract  is  declared  in  ss.  64,  65 ;  but  it  does 
not  appear  what  is  to  happen  if  restitution  is  impossible;  as  to 
goods  obtained  under  a  voidable  contract,  the  title  of  **  a  third 
person  who  before  the  contract  is  rescinded  buys  them  in  good 
faith  of  the  person  in  possession  "  is  secured  by  s.  108,  exception 
3,  **  unless  the  circiinistances  which  render  the  contract  voidable 
amounted  to  an  offence  committed  by  the  person  in  possession 
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or  those  whom  he  represents,"  a  limitation  which  appears  to  ))e 
new ;  but  no  general  principle  is  laid  down  as  to  rights  of  third 
persons  intervening.  8.  66  provides  that  ^*  the  rescission  of  a 
voidable  contract  may  be  communicated  or  revoked  in  the  same 
manner,  and  subject  to  the  same  rules,  as  apply  to  the  comma 
nication  or  revocation  of  a  proposal." 


CHAPTER 
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Xjicvh  «I    I  'ydcs  thk  bead  we  profjr«e  to  <ieal  with  topics  of  a  Mwr>41aneoQ> 

\jlj^^        kind  M  rvr<^anU  their  Mibj^-dHnalter,  and  fonning  anomalies  in 

tkik*.  ihti  f^xufnX  law  o|  ermtnet,  bat  preaeiiting  in  thoi^e  anomalies 

9^»mtt  remailutble  imifonnities  ai^l  analcigies  of  their  own  whieh, 

NO  far  an  we  know,  hare  not  hitheiio  been  brought  into  a  single 

riew. 

Beiwcffn  contracU  which  can  be  actiTelj  enforced  by  the 
peMonM  entitled  to  the  benefit  of  them,  ai^l  agreements  or 
j^imiM-H  which  are  not  recognized  art  having  any  If'gal  effect  at 
all,  there  is  anotlier  clam  of  agreements  which  though  they  confer 
no  right  of  action  are  yet  recognized  by  the  law  for  other  pnrpoees. 
'llirfffe  may  lie  called  ^VgreemenU  of  Imperfect  Obligation.  Some 
writers  (as  Pothier)  f«|)eak  of  imperfect  obligations  in  the  sense 
of  purely  moral  duties  which  are  wholly  without  the  scope  of  law  : 
and  what  we  here  call  Imperfect  Obligations  are  in  the  civil  law 
ti^hnically  called  Natural  Obligations.  But  this  term,  the  use 
r»f  which  in  Komau  law  is  intimately  connected  with  the  di.*^ 
tinctiou  ]ic*tweeny/w  c i rile  and  jus  (/etUium  ('/),  would  in  English 
In;  inappropriate  and  possibly  misleading. 

Ifow  pro-        Where  there  is  a  |)erfect  obligation,  there  Ls  a  right  coupled 
••"w**'-        ^yi^},  u  rreroedy,  i^,  an  appropriate  process  of  law  by  which  the 

authority  of  a  competent  court  can  be  sot  in  motion  to  enforce 

the  right. 
Where  there  is  an  imperfect  obligation,  there  is  a  right  without 

u   remedy.     This  is  an  abnormal  state  of  things,  making  an 

(a)  Savigny,  Obi.  1.  22,  mi(i. 
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exception  ivlienever  it  occurs  to  the  general  law  expressed  in 
the  maxim  Ubi  jtis  ihi  remedium.  And  it  can  be  produced 
only  by  the  operation  of  some  special  rule  of  positive  law  (a). 
Such  rules  may  operate  in  the  following  ways  lo  produce  an 
imperfect  obligation : 

1.  By  way  of  condition  subsequent,  taking  away  a  rometly 
which  once  existecL 

2.  By  imposing  special  conditions  as  precedent  to  the  existence 
of  the  remedy. 

3.  By  excluding  any  remedy  altogether. 

We  shall  now  endeavour  to  shoAv  what  are  the  eifects  of  an 
imperfect  obligation  in  these  three  classes  of  cases. 

1 .  Under  the  first  head  we  have  to  notice  the  operation  of  1.  Bemedy 
the  Statutes  of  Limitation,  so  far  as  it  illustrates  the  present  aJjtL-  « 
subject  {b).     The  statute  of  limitation  of  James  I.  (21  Jac.  1,  limita- 
c.  16,  8.  3)  enacts  that  the  actions  therein  enumerated — which,  ***"*' 
with  an  exception  since  repealed,  comprise  all  actions  on  simple 
contracts  (c) — "  shall  be  commenced  and  sued  "  within  six  years 
after  the  cause  of  action,  and  not  after.     By  the  modem  statute 
3  &  4  Wm.  4,  c.  42,  s.  3  (rf),  following  the  presumption  of 
satisfaction  after  the  lapse  of  twenty  years  which  already  obtained 
in  practice  {e\  it  is  enacted  that  {bUer  alia)  all  actions  of  covenant 
or  debt  upon  any  bond  or  other  specialty  "  shall  be  commenced 
and  sued  "  within  twenty  years  of  the  cause  of  action.     We  need 
not  stop  to  consider  the  exceptions  for  disability,  or  the  rules  as 
to  the  time  from  which  the  statutes  begin  to  run  :  for  the  object 
throughout  this  chapter  will  not  be  to  define  to  what  cases  and 


(a)  It  waB  once  held  thai  a  purely 
moral  obligation  might  give  rim  to 
an  inchoate  right  which  could  be 
made  binding  and  enforceable  by  an 
express  promise.  And  if  tbi)  were 
so  the  statement  in  the  text  would 
not  be  correct:  but  the  modern 
authorities  disallow  such  a  doctrine. 
See  2  Wms.  Saund.  428  ;  9ti/n*a,  p.  1 57. 

(6)  Debts  contracted  by  an  infant 
are  often  compared  to  debts  barred 
by  the  statutes  of  limitation:  and 
the  comparison  is  just  to  this  extent, 
that  at  common  law  they  might  be 
rendered  enforceable  in  much  the 
same  manner,  and  practically  the 
authorities  are  interchangenble  on 


this  point.  But  an  infant's  contract 
is  in  its  inception  not  of  imperfect 
obligation,  but  simply  voidable. 

(e)  Ab  to  the  extent  to  which 
the  statute  applies  to  proceedings 
in  Equity  see  Knox  v.  Gye,  L.  R. 

5  H.  L.  656. 

{d)  This  section  is  not  affected  by 
the  Real  Property  Limitation  Act, 
1874,  except  that  proceedings  to 
recover  rent  or  money  charged  on 
land  will  have  to  be  taken  within 
12  years:  87  k  88  Vict.  c.  57. 
SB.  1,  8. 

(«)  Bac  Abr.  5.  226  (LimiUtion 
D.  1)  ;  Rod  flam  v.  Morhy,  1  De  CJ. 

6  J.  17 
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under  what  conditionft  the  laws  under  consideration  apply,  when 
that  is  abundantly  done  in  other  treatises,  bat  to  observe  tho 
general  results  which  follow  when  they  do  apply.  . 

The  il^t       Now  there  is  nothing  in  these  statutes  to  extinguish  an  obli- 
not  gone    gation  once  created.     The  party  who  neglects  to  enforce  his  right 
by  action  cannot  insist  upon  so  enforcing  it  after  a  certain  time. 
But  the  ri^t  itself  is  not  gone.       It  is  not  correct  even 
to  say  without  qualification  that  there    is    no   right  to  sue, 
for  the  protection  given  by  the  statutes  is  of  no  avail  to 
u  defendant  unless  he  expressly  claims  it.     Serjeant  Williams, 
after  noticing  the  earlier  conflicts  of  opinion  on  this  point, 
and  some  imsatisfactory  reasons   given  at  different  times  for 
the  rule  which  has  prevailed,  concludes  the  true  reason  to  be 
that  '*  the  Statute  of  limitations  admits  the  cause  or  considera- 
tion of  the  action  still  existing,  and  merely  discharges   the 
defendant  from  the  remedy "  (a).    This  alone  shows  that  an 
imperfect  obligation  subsists  between  the  parties  after  the  time 
of  limitation  has  run  out.    In  the  case  of  unliquidated  demands 
that  obligation  is  practically  inoperative,  since  an  unliquidated 
demand  cannot  be  rendered  certain  except  by  action  or  an 
express  agreement  founded  on  the  relinquishment  of  an  existing 
remedy.     But  in  the  case  of  a  liquidated  debt  the  continued 
existence  of  the  debt  after  the  loss  of  the  remedy  by  action  may 
Hfisulta.      have  other  important  effects.     Although  the  creditor  cannot 
r^hte  of     ei^oi^^^  payment  by  direct  process  of  law,  he  is  not  the  less 
creditor      entitled  to  use  any  other  means  of  obtaining  it  which  he  might 
praierved.  in^^fy^y  jj^y^  ^g^d  before.     Thus  if  he  has  a  lien  on  goods 

of  the  debtor  for  a  general  account,  he  may  hold  the  goods 
for  a  debt  barred  by  the  statute  (6).  And  any  lien  or  express 
security  he  may  have  for  the  particular  debt  remains  valid  (c) . 
If  the  debtor  pays  money  to  him  without  directing  appropria- 
tion of  it  to  any  particular  debt>  he  may  appropriate  it  to  satisfy 
a  debt  of  this  kind  (d) :  much  more  is  he  entitled  to  keep  the 

(a)  2    Wms.    Saond.    168 ;    cp.  (c)  Higgin*  v.  S40tt,  S  B.  &  Ad. 

Se<uyeUim  v.  Atekeion,  7  Q.  B.  «t  418  ;   SUger  t.  AMam,   26    L.    J. 

p.  878,  14  L.  J.  Q.  B.  «t  p.  888,  on  Ch.  809  (on  the  stotnte  of  3  &  4 

the  t>achnUml  .effect  of  a  plea  of  the  Wm.  4). 

■tatute.     It  is  presumed  that  the  {d)  MUU  v.  Powku,  5  Bing.  N.  C. 

mle  oontSnnee  under  the  new  prac-  456,  N(uk  v.  Modgton,  6  D.  M.  G. 

tioe.  474. 

(6)  ^jteari  v.  ffartfy,  8  Bsp.  81. 
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money  if  the  debtor  pays  it  on  account  of  the  particular  debt, 
but  not  knowing,  whether  by  ignorance  of  fact  or  of  law,  that 
the  creditor  has  lost  his  remedy.  So  an  executor  may  retain 
out  of  a  legacy  a  barred  debt  owing  from  the  legatee  to  the 
testator  (a).  He  may  also  retain  out  of  the  estate  such  a  debt 
due  from  the  testator  to  himself :  and  he  may  pay  the  testator'n 
barred  debts  to  other  persons  (b) :  and  this  even  if  the  personal 
estate  is  insufficient  (c).  But  though  a  creditor  may  retain  a 
barred  debt  if  he  can,  he  may  not  resist  another  claim  of  the 
debtor  against  him  by  a  set-off  of  the  barred  debt:  for  the 
right  of  set-off  is  statutory,  and  introduced  merely  to  prevent 
cross  actions,  so  that  a  claim  pleaded  by  way  of  set-off  is  subject 
to  be  defeated  in  any  way  in  which  it  could  be  defeated  if  made 
by  action  (d).  This  reason  applies  equally  to  all  other  cases  of 
imperfect  obligations.  Herein  our  law  differs  from  the  Roman, 
in  which  eompensatio  did  not  depend  on  any  positive  enactment, 
but  was  an  equitable  right  derived  from  the  jn9  gentium. 

Again,  the  creditor's  lost  remedy  may  be  revived  by  the  act  of  Acknow- 
the  debtor.  The  decisions  on  the  statute  of  James  I.  have  ^^^tor. 
established  that  a  renewed  promise  to  pay,  or  an  acknowledg- 
ment from  which  a  promise  can  be  inferred,  excludes  the 
operation  of  the  statute.  It  was  formerly  held  that  the  statute 
rested  wholly  on  a  presumption  of  payment,  and  therefore  that 
any  acknowledgment  of  the  debt  being  unpaid,  even  though 
coupled  with  a  refusal  to  pay,  was  sufficient.  But  this  opinion 
has  long  since  been  overruled  (a).  The  rule  may  be  explained 
thus.  It  is  settled  law  that  a  state  of  facts  on  which  there  is 
an  existing  and  complete  legal  liability  is  of  itself  no  ground  for 
a  fresh  promise  to  satisfy  the  same  liability :  thus  an  express 
promise  to  pay  the  sum  due  on  an  account  stated  creates  no 
new  cause  of  action,  there  being  already  in  contemplation  of  law 
a  pronuse  to  pay  on  request  (/).  But  in  the  case  of  a  barred 
debt  this  reason  for  a  new  promise  being  inoperative  does  not 
exist :  the  original  remedy  is  gone,  while  the  original  considera- 

(a)  Courlenay  t.  WiUianxi,  8  Ha.  statute  of  limitation,  see  1  Wms. 

589,  q).  Bote  v.  Ckmldf  15  Beav.  189.  Saund.  431. 

(5)  HiU  V.  Walker,  4  K  Jt  J.  166,  U)  2  Wms.  Saund.  188, 184. 

Stahiichmidt  v.  LeU,  1  Sm.  &  G.  (/)  ffopkint  v.  losfan,  5  M.  &  W. 

415.  24  ;  for  another  instance  see  J>€acon 

(c)  Lowis  V.  Jiumney,  4  Bq.  461.  v.  Oridley,  15  C.  B.  295,  24  L.  J. 

(d)  The  defence  of  set-off  must      C.  P.  17, 
be  specially  met  by  replying  the 
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tion  remains  as  a  suflicient  foundation  for  a  sobsequent  promise. 
Since  the  acknowledgment  operates,  according  to  the  modem 
view,  as  a  new  promise,  it  is  not  effet'tnal  unless  made  before 
the  commencement  of  the  acHon  (a). 

What  is  The  modem  law  has  been  oonciselj  stated  by  MelKsh,  L.  J. 
ty^toiow,  ''  There  must  be  one  of  three  things  to  take  the  case  out  of  the 
ledgment  statuta  Either  there  must  be  an  acknowledgment  of  the  debt, 
from  which  a  promise  to  pay  is  to  be  implied ;  or  secondly, 
there  must  be  an  unconditional  promise  to  pay  the  debt;  or 
thirdly,  there  must  be  a  conditional  promise  to  pay  the  debt, 
and  evidence  that  the  condition  has  been  performed"  (b). 
The  promise  must  be  to  pay  the  debt  as  ex  debUo  jugtiiim  ;  a 
promise  to  pay  cts  a  debt  of  honour  is  insufficient,  as  it  excludes 
the  admission  of  legal  liability  (c).  When  the  promise  is 
implied,  it  must  be  as  an  inference  of  fact,  not  of  law ;  the 
payment  of  interest  under  compulsion  of  kw  does  not  imply  any 
promise  to  pay  the  principal  {d). 

The  acknowledgment  or  promise,  if  express,  must  be  in 
writing  and  signed  by  the  debtor  (9  Geo.  4,  c  14,  s.  1)  or  his 
agent  duly  authorized  (Mercantile  Law  Amendment  Act,  1856, 
19  dc  20  Vict,  c  97,  s.  13).  But  an  acknowledgment  may  still 
be  implied  from  the  payment  of  interest,  or  of  part  of  the 
principal  on  account  of  the  whole,  without  any  admission  in 
writing  (e). 

Statutory  The  more  recent  statute  which  limits  the  time  for  suing  on 
Mr^ae?**"  contracts  by  specialty  contains  an  express  proviso  as  to  acknow- 
knowledg-  ledgment  and  part  payment  (3  &  4  Wm.  4,  c.  42,  s.  5)  {/).  The 
jJJ^^jL  cases  as  to  acknowledgment,  &c.  imder  the  statute  of  James,  and 
debtB.  Lord  Tenterden's  Act,  are  not  applicable  to  this  proviso.  Here 
the  operation  of  the  acknowledgment  is  independent  of  any  new 
l)romise  to  pay,  and  the  action  in  which  the  acknowledgment  is 


(a)  Bateman  v.  Pindar,  3  Q.  B. 
574,  IIL.  J.  Q.  B.281. 

{h)  MitchelVa  daim,  6  Ch.  at  p. 
828.  And  see  Wilbif  t.  Elgee,  L.  K. 
10  C.  P.  497  ;  Chaiemorey.  Turner, 
(Ex.  Ch.)  L.  R.  10  Q.  B.  500,  506, 
510, 520,  which  also  shows  how  much 
difBciUty  there  may  be  in  determin- 
ing in  a  particnlar  case  whether 
there  has  been  an  unconditional 
Iiromise  ;  QHtncey  y.  Sliarpfj  1  Ex. 


D.  272,  SkeH  v.  Lindaaif,  2  Ex.  D. 
314. 

(e)  Maceord  v.  Ogbome,  1  C.  P.  D. 
569  (on  Lord  Tenteiden's  Act). 

{d)  M&Tffan  v.  RsnUand*,  L.  R.  7 
Q.  B.  498,  498. 

(e)  2  Wms.  Saund.  181,  187,  see 
also  the  notes  to  Whitcomb  v.  Whii- 
ing,  1  Sm.  L.  0.  574,  sqq. 

(/)  See  Leake  on  Contracts,  543  ; 
Pears  v.  Laing,  12  Eq.  41. 
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to  be  operatiyc  most  be  founded   on   the   original  obligation 
alone  (a). 


^73 


The  Act  for  the  Limitation  of  Actions  and  Suits  relating  tu  ^^tat  of 
Keal  Property  (3  &  4  Wni.  4,  c.  27)  dues  not  only  bar  the  L' ti!  K*^" 
remedy,  but  extinguishes  the  right  at  the  end  of  the  period  of  Property : 
limitation :   (s.  84,  see  Dart  V.  &  P.  402).      It  is  therefore  ^^^^^ 
unconnected  with  our  present  subject  reine<1y 


taken 
away. 


We  have  seen  that  by  the  operation  of  the  statutes  of  liiui- 
itttion  applicable  to  contracts  the  right  itself  ia  not  destroyed,  KoJiJah 
but  only  the  conditions  of  enforcing  it  are  affected.     The  law  of  ■t»tate8  oi 
limitation  is  a  law  relating  not  to  the  substance  of  the  cause  of  j^^         ' 
action,  but  to  procedure.     Hence  follows  a  consequence  which  is  »n»Iog»us 
important  in  private  international  law,  namely  that  these  enact-  laws 
ments  belong  to  the  lex  fari^  not  to  the  lex  cotitractus,  and  are  >ff«ctiDg 
binding  on  all  persons  who  seek  their  remedy  in  the  courts  of  ooiy, 
this  country.     A  suitor  in  an  English  court  must  sue  within  the  treated  m 
time  limited  by  the  English  statute,  though  the  cause  of  action  uxfori^ 
may  have  arisen  in  a  country  where  a  longer  time  is  allowed  (b). 
Conversely,  an  action  brought  in  an  English  court  witliin  the 
English  period  of  limitation  is  maintainable  although  a  shoiier 
lx;riod  limited  by  the  law  of  the  place  where  tlie  contract  was 
made  has  elapsed,  even  if  a  competent  court  of  that  place  liiis 
given  judgment  in  favour  of  the  defendant  on  the  ground  of  such 
lK?riod  having  expired  (c). 

llie  House  of  Lords,  as  a  Scotch  court  of  appeal,  has  had  to 
decide  a  similar  question  as  between  the  law  of  Scotland  and 
the  law  of  France.  It  was  held  that  the  Scottish  law  of  prescri})- 
tiou  applied  to  an  action  brought  in  Scotland  on  a  bill  of 
exchange  drawn  and  accepted  in  France,  the  right  of  action  on 
which  in  France  had  been  saved  by  judicial  proceedings  there  (d). 
In  the  case  where  the  shorter  of  the  two  periods  of  limitation  is 
that  allowed  by  the  foreign  law  governing  the  substance  of  the 


Ui)  Roddam  v.  Morley,  1  De  G. 
&  J.  1,  opinioii  of  WiUiams  and 
Orowder,  JJ.  at  p.  15. 

(6)  BritUk  Linen  Co,  v.  Druvmond, 
10  B.  ft  C.  908. 

(c)  ffuber  v.  SUiner,  2  Blng.  N.  C. 
202  (debt  barred  by  French  law)  : 
Harris  v.  Quine,  L.  R.  4  Q.  B.  658 
(debt  banred  by  Manx  law) :  in  the 


latter  case  Cockbuxn,  C.  J.  expresKed 
some  doubt  as  to  the  principle,  ad- 
mitting however  that  the  nile  wax 
settled  by  anthority  :  Savigny  too 
(Syst.  8.  273)  is  for  applying  that 
law  which  goTemB  the  substuice  of 
the  contract 

{d)  Don  V.  Lijpptnamij  5  CL  ft  F.  1. 
See  also  2  Wins.  Saund.  899. 


574  CHAP.  XII,  A0REBMBNT8  OF  IHPBBPBOT  OBUOATIOX. 

oontract,  and  that  period  has  elapsed,  it  is  of  coarse  necessary  t<i 
a-scertain  that  the  foreign  law  is  analogous  to  our  own  in  itn 
operation,  and  merely  takes  away  the  remedy  without  making 
the  contract  void  at  the  end  of  the  time  of  prescription.  But  it 
is  considered  that  an  actual  destruction  of  the  right  would  be  so 
iuconyenient  and  unreasonable  that  it  may  almost  be  presumetl 
that  such  is  not  the  operation  of  the  law  of  any  civilised  state ; 
and  the  English  courts  would  not  put  such  a  construction  on 
the  foreign  law  imless  compelled  so  to  do  by  very  strong 
evidence  (a). 

We  shall  presently  see  that  analogous  questions  concerning 
the  lex  fori  may  arise  in  other  cases  of  imperfect  obligations. 

2.  Condi-  2.  Under  the  second  head  fall  the  cases  of  particular  classe-s 
oi^irSn  ^^  contracts  where  the  law  requires  particular  acts  to  be  done  by 
remedy,  the  parties  or  one  of  them  (in  respect  of  the  form  of  the  contract 
oiTrmv^  or  otherwise)  as  conditions  precedent  to  the  contract  being  recog- 
8.  i.  nhsed  as  enforceable. 

A.  The  most  important  of  the  enactments  thus,  imposing 
special  conditions  on  contracts  is  the  fourth  section  of  the  Statute 
of  Frauds  (29  Car.  2,  c.  3). 

The  fourth  section  enacts  that  after  the  date  there  mentiouod 

"no  action  shall  be  brought  whereby  to  charge  any  executor  or 
administrator  upon  any  special  promise  to  answer  damages  out  of  lii;^ 
own  estate ;  or  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriages  of  another 
person  ;  or  to  chaige  any  person  upon  any  agreement  mode  upon 
consideration  of  marriage  ;  or  upon  any  contract  or  sale  of  lands, 
tenenientH,  or  hereditaments,  or  any  interest  in  or  concerning  them  ; 
or  upon  any  agreement  that  is  not  to  bo  performed  ^nthin  the  space 
of  one  year  from  the  making  thereof ;  unless  the  agreement  upon 
which  such  action  shall  be  brought  or  some  memorandum  or  note 
thereof  shall  be  in  %mting,  and  signed  by  the  party  to  be  charged 
therewith  or  some  other  pei-son  thereunto  by  him  lawfully  authorized.** 

The  eftect  of  the  17th  section  (16tli  in  the  Eevised  Statutes) 
is  generally  understood  to  be  diflferent.  It  does  not  only  pre- 
vent contracts  for  the  sale  of  goods  of  the  value  of  lOZ.  or 

(a)    Huher  v.   Stdntr,  2    Bing.      French  law  of  .proeoription  the  right 
N.  C.  202,  where  it  was  in  vaul      was  abeolntoly  extingaished. 
attempted    to    show    that  by  the 
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upwards  (Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  s.  7,  has  the 
effect  of  substituting  "value  "  for  "  price,"  Harmanv.  Reeve)  (a) 
from  being  sued  upon  except  under  the  conditions  specified,  but 
enacts  that  they  shall  not  "be  allowed  to  be  good":  and, 
although  it  has  never  been  actually  so  decided,  it  is  the  accepted 
opinion  in  this  country  that  where  the  conditions  are  not  satisfied 
the  agreement  is  absolutely  void  as  against  the  party  who  has 
not  signed  (b).  The  cases  of  part  acceptance  of  the  goods  or  part 
payment  of  the  price  are  expressly  provided  for,  either  of  these 
having  the  same  effect  as  a  duly  made  memorandum  in  writ- 
ing (e). 

We  now  return  to  the  fourth  section.     For  the  sake  of  brevity  Effect  of 
we  shall  use  the  term  "  informal  agreement "  to  signify  any  Jjjn,e*5ine 
agreement  which  comes  within  this  section  and  does  not  comply  not  nettled, 
with  its  requirements. 

For  some  time  it  was  not  fully  settled  what  was  the  effect  of 
tliis  enactment  on  informal  agreements.  There  was  some  authority 
for  saying  it  made  them  void.  It  was  never  held  necessary  in 
the  courts  of  law  for  a  defendant  sued  on  an  informal  agreement 
to  plead  the  statute  specially,  as  in  the  case  of  the  statutes  of 
limitation  :  and  it  has  been  held  (before  the  C.  L.  P.  Act)  that 
a  special  plea  was  not  only  unnecessary  but  bad  as  an  "  argu- 
mentative denial"  of  the  contract  declared  upon  (d).  (Since 
the  Judicature  Acts  the  defence  of  the  statute  must  always  be  dis- 
tinctly raised  on  the  pleadings)  (e).  Moreover  an  action  cannot  be 


(a)  18  C.  B.  587,  695,  25  L.  J. 
C.  P.  257. 

(6)  Wbere  one  party  has  signed 
and  the  other  not,  the  contract  is 
8aid  to  be  good  or  not  at  the  election 
of  the  party  who  has  not  signed — 
Lc  he  may  sue  the  other  who  has 
signed,  though  the  other  cannot  sue 
him.  Benjamin  on  Sale,  188.  This 
is  also  the  case  under  8. 4:  Laythoarp 
V,  BryanL 

{c)  The  distinotion  between  the 
two  sections  is  pointedly  taken  in 
Laythoarp  v.  Bryant^  2  Blng.  N.  C. 
735,  747,  and  Lerovx  y.  Brotcn,  12 
C.  B.  801,  824,  826.  A  recent 
American  writer  (9  Am.  Law  Rev. 
435)  has  ingeniously  maintained 
that  s.  17  is  only  a  law  of  procedure. 
His  strongest  authority  is  BaH^  v. 
SweUng,  9  C.  B.  N.  S.  843,  859, 


30  L.  J.  C.  P.  150,  154,  where 
Williams,  J.  certainly  showed  an 
inclination  to  that  view.  The 
decision  itseU  is  that  when  once  the 
statute  is  satisfied  the  contract  is 
referred  to  the  date,  not  of  the 
memorandam  or  other  act,  but  of 
the  verbal  agreement  Neither  this, 
however,  nor  any  other  case  cited 
by  the  writer  in  question,  seems  to 
go  far  enough  to  support  his  con- 
tention. See  too  Ooombi  v.  Bri$tol 
<t  Exeter  By,  Co.,  B  K.  ft  N.  510, 
27  L.  J.  Ex.  401,  showing  that  the 
operation  of  s.  17  is  not  confined  to 
actions  on  the  contract  itself,  but 
affects  rights  of  property  as  against 
third  persons. 

(d)  Reade  v.  Lamh,  6  Ex.  130,  20 
L.  J.  Ex.  161. 

(e)  Order  xix.  r.  23.    As  to  the 
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niaiiitained  wlien,  although  it  is  not  brought  to  enforce  any  right 
f*x,  contractu,  the  right  which  is  the  foundation  of  the  plaintiff's 
claim  depends  on  au  informal  agreement.  In  Carrington  v. 
Roots  (a)  the  plaintiff  sued  in  trespass  for  seizing  his  horse  and 
cart :  the  defendant  pleaded  that  they  were  inciimbering  and 
doing  damage  on  his  ground :  the  plaintiff  replied  a  verbal  agree- 
ment that  the  defendant  should  sell  the  crop  and  grass  growing 
there  to  the  plaintiff^  and  that  the  plaintiff  might  enter  with  his 
horse  and  cart  to  take  them.  It  was  held  that  this  agreement 
was  for  the  sale  of  an  interest  in  land,  within  s.  4,  and  that  the 
plaintiff  could  not  set  it  up,  though  it  might  have  been  available, 
as  a  licence  only,  in  answer  to  an  action  for  trenpass  {h).  Both 
here  and  in  the  later  case  of  Seade  v.  Lamb  above  cited  tlic 
judges  said  distinctly  enough  that  informal  agreements  were  not 
only  not  enforceable  but  void.  And  so  Sir  W.  Grant  appears  to 
have  thought  in  Randall  v.  Morgan  (c).  These  dicta  are  not 
consistent  with  the  decisions  to  be  presently  mentioned  in  which 
the  existence  of  an  imperfect  obligation  is  implied.  And  there 
had  also  been  judicial  expressions  of  opinion  the  other  way. 
But  it  is  not  necessary  to  notice  these,  for  the  point  was  expressly 
Ueciidon     decided  by  the  Court  of  Common  Pleas  in  Leroux  v.  Btvfcn  (</), 

111  Leroux   ^yjj^j^  ^j^^  earlier  dicta  are  also  considered.     The  action  was  on 
r.  Brown  :  . 

agreemeut  a  contract  not  to  be  performed  within  one  year,  and  made  in 

not  void,     jTrance^  where  by  the  French  law  the  plaintiff  might  Imve  sued 

not  en-       ou  it.     For  the  plaintiff  it  was  argued  that  s.  4  of  the  Statute 

forceablc.    ^£  frauds  applied  to  the  substance  of  the  contract,  sind  therefore, 

on  general  principles  of  private  international  law,  did  not  affect 

ccntracts  which  were  made  out  of  England,  and  which  as  to 

their  substance  were  to  be  governed  by  the  law  of  the  place 

where  they  were  made.     But  for  the  defendant  it  was  answered 

that  this  enactment,  like  the  Statute  of  Limitation,  only  affected 

the  remedy,  and  was  therefore  a  law  of  the  procedure  of  the 

English  courts,  and  as  such  binding  on  all  suitors  who  might 

seek  to  enforce  their  rights  in  those  courts :  Uie  agreement  might 

be  good  enough  for  any  other  purpose,  but  the  plaintiff  could 

not  sue  on  it  in  England.     And  this  view  was  adopted  by  the 

former  praciioe  in  equity  see  Johnai-  (a)  2  M.  &  W.  248. 

«m  V.  BonhffU,  (C.  A.)  2  Ch.  D.  (6)  Cp,  Oot&y  v.  WudgVinth,  G 

298.     Once  properly  raiaed  («.(/.  by  East  602. 

demiuTer)  the  defenoe  is  available  (c)  12  Ves.  at  p.  73. 

without  farther  repetition  at  any  sub-  ((/)  12  C.  B.  801,  22  L.  J.  C.  P.  1 

sequent  stage  of  the  proceedings :  ib. 
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Court.  Jervis,  C.  J.  said :  "  The  statute  in  this  part  of  it  does 
not  say  that  unless  those  requisites  are  complied  with  the  contract 
shall  he  void,  but  merely  that  no  action  shfdl  he  brought  upon 
it.  ...  The  fourth  section  relates  only  to  the  procedure  and  not 
to  the  right  and  validity  of  the  contract  itself."  It  will  bo 
observed  that  the  plaint ifif  was  here  in  the  curious  position 
of  contending,  in  order  to  support  his  right  to  recover  on 
a  contract  made  in  Franco,  that  it  would  have  been 
absolutely  void  if  made  in  England  («).  The  decision  in 
Leroux  v.  Brown,  at  least  taken  together  with  the  reasoning  by 
which  it  was  arrived  at,  seems  to  involve  the  following  proposi- 
tions as  corollaries : 

(a)  A  foreign  or  colonial  court  would  enforce  an  English 
agreement,  notwithstanding  that  it  was  informal  under  s.  4  of 
the  Statute  of  Frauds,  if  it  had  the  general  requisites  of  a  valid 
contract  in  English  law,  and  was  not  informal  acconling  to  the 
local  law  of  procedure. 

(fi)  An  English  court  would  enforce  a  foreign  agreement,  if 
enforceable  by  the  foreign  law  applicable  to  the  substance  of  the 
agreement,  notwithstanding  that  if  made  in  England  it  would 
have  been  void  under  s.  17.  (This  would  not  be  inconsistent  with 
Hope  V.  Hope  (h),  which  only  shows  that  English  courts  will 
not  enforce  any  contract,  to  whatever  law  it  should  be  referred, 
which  contains  "any  material  provision  tending  directly  to 
infringe  within  England  the  policy  of  the  English  law : "  the 
expression  of  Turner,  L.  J.,  that  a  contract  must  be  "  consistent 
with  the  laws  and  policy  of  the  coimtry  in  which  it  is  sought  to  be 
enforced"  means,  as  appears  by  the  context,  nothing  more  exten- 
sive. The  agreement  there  in  question  was  made  in  Franco 
between  an  Englishman  and  his  wife,  and  provided  in  effect  for 
the  collusive  conduct  of  a  divorce  suit  in  England.) 

It  was  even  argued  in  one  recent  case  that  the  words  "no  action 
shall  be  brought "  confine  the  operation  of  the  statute  to  civil 
process,  so  that  an  informal  agreement  for  service  not  to  be  per- 
formed within  a  year  might  be  enforced  by  criminal  process 
under  the  Master  and  Servant  Act  1867.  But  the  Court  held 
that  such  a  construction  would  be  too  unreasonable,  and  the 

{a)  Leroux  V.  Broipn  ^A9  d'^uhted      316.     Savigny,  Syat.   8.   270,  also 
by   Willes,    J.   in     WiUiami,   app.       takes  the  o^pMito  view. 
Wheeler,  re«»p.  8  C.  B.  N.  S.  299,  (6)  8  D.  M.  G.  731,  740,  743. 

P  P 
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statute  must  mean  that  informal  agreements  are  not  to  be  enforced 
in  any  way  (a). 

Reealu  of       It  being  established  that  the  informal  agreements  we  are  con- 
o?^i>tion  si^lcring  are  not  void,  it  follows  that  they  give  rise  to  imperfect 
under  ■.  4   obligations.     "We  will  now  indicate  the  results.     We  have  seen 
of  Fraad&  ^^^^  neither  the  obligation  itself,  nor  any  right  immediately 
founded  on  it,  can  be  directly  enforced.     But  it  is  recognized 
for  the  purpose  of  explaining  anything  actually  done  in  pursuance 
of  it,  and  anything  so  done  may  in  many  cases  be  a  good  con- 
sideration for  a  new  obligiition  on  a  sul>sequent  and  distinct 
contract,  or  a  sufficient  foundation  for  a  new  obligation  qua^i  ex 
contractu. 

As  to  A.  Money    paid    under    an    informal  agreement  cannot   bo 

1^3!'^  recovered  hxck  merely  on  the  ground  of  the  agreement  not 
being  enforceable.  Thus  if  a  responsibility  has  been  assumed  and 
executed  under  a  verbal  guaranty,  the  guarantor  cannot  recover 
back  the  money  paid  by  him  (b).  So  a  purchaser  cannot  recover 
a  deposit  paid  on  an  informal  agreement  for  the  sale  of  land, 
the  vendor  remaining  ready  and  willing  to  complete  (r).  And 
not  only  can  the  one  party  keep  money  actually  paid  to  him 
by  the  other,  but  if  money  is  paid  by  A.  to  B.  in  order  to  be 
paid  over  to  ('.  in  pursuance  of  an  informal  agreement  between 
A.  and  C.  which  C.  has  executed,  then  C.  can  recover  it  as 
as  money  received  to  his  use.  In  Grijffith  v.  Young  (d)  the 
plaintiff  was  the  defendant's  landlord.  The  defendant  wished 
to  assign  to  one  P.,  which  he  could  not  do  without  the  plain tiJQf's 
consent.  It  was  verbally  agreed  that  P.  should  pay  the 
defendant  100?.  for  goodwill,  out  of  which  the  defendant  waste 
pay  40Z.  to  the  plaintiff  for  his  consent  to  the  assignment.  P. 
knowing  of  this  agreement  paid  the  100?.  to  the  defendant :  it 
was  held  that  the  defendant  was  liable  to  the  plaintiff  for  40/. 
in  an  action  for  money  received  to  his  use.  Lord  EUenborough 
said :  "  If  one  agree  to  receive  money  for  the  use  of  another 

(a)  Baiikt  v.  Crossland^  L.  R  10  andProtection  of  Property  Act,l 875, 

Q.  B.  97.     The  Act  is  now  repealed  88  ft  39  Vict.  c.  86. 

by  the  Employers  andWorkmen  Act,  {h)  Shaw  ▼.  Woodcock,  5  B.  &  C. 

1875,  38   &  89  Vict.    c.    90.    Qu,  73,  83,  84,  Cp.  Sweet  v,  Z«e,  3  M.  & 

whether  the  decision  be  applicable  to  Gr.  452. 

the  malicioiis  breaches  of  contract  in  (c)  Thomaz  v.  Brcvm^  1  Q.  B.  D. 

particular  cases  which  are  made  sub-  714. 

stantive  offences  by  the  Conspiracy  {d)  12  East  513. 
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npon  consideration  executed,  however  frirolous  or  void  the 
consideration  might  have  been  in  respect  of  tha  person  paying 
the  monej,  if  indeed  it  were  not  absolutely  immoral  or  illegal, 
the  person  so  receiving  it  cannot  be  permitted  to  gainsay  his 
having  received  it  for  the  use  of  that  other." 

On  the  same  principle,  if  on  the  faith  of  an  informal  agreement 
money  has  been  paid  in  advance  to  a  party  who  afterwards 
refuses  or  fails  to  perform  his  part  of  it,  or  has  been  expended 
on  his  account,  it  is  conceived  that  proof  of  the  agreement  may 
be  admitted  to  show  what  was  in  fact  the  consideration  which 
has  failed  (a). 

B.  The  execution  of  an  informal  agreement  may  be  shown  as  ^  ^ 
a  fact,  and  the  party  who  has  had  some  benefit  from  such  exe-  ^^ted! 
cution,  so  as  in  fact  to  get  what  he  bargained  for,  cannot  treat 
the  bargain  as  a  nullity.  Thus  the  delivery  of  possession  under 
an  informal  agreement  for  the  sale  of  land  is  a  good  consideration 
for  a  promissory  note  for  the  balance  of  the  purchase-money  (b). 
It  was  held  in  the  case  cited  that  the  bargain  was  for  a  future 
conveyance,  and  that  the  defendant,  who  did  not  deny  the 
plaintiffs'  allegation  thftt  they  were  willing  to  convey,  had  got 
all  he  bargained  for. 

The  same  holds  of  an  account  stated.  In  Cocking  v.  Ward  (c) 
there  was  an  oral  agreement  by  an  incoming  tenant  from  year  to 
year  to  pay  100^.  to  the  outgoing  tenant :  it  was  held  that  the 
agreement  was  within  s.  4  of  the  statute,  and  the  outgoing 
tenant  oould  not  recover  the  lOOL  on  the  agreement  itself,  but 
that  on  an  account  stated  he  could. 

Again,  money  due  simply  under  an  informal  agreement  from 
the  plaintiff  to  the  defendant  cannot  of  course  be  set  off;  but 
the  performance  of  an  informal  agreement  by  the  defendant  may 
be  good  as  an  accord  and  satisfaction.  In  Lavery  v.  Turley  (d) 
the  plaintiff  sued  for  goods  sold,  &c. :  the  defendant  pleaded  an 
equitable  plea  showing  that  in  pursuance  of  an  agreement  between 
the  parties  (which  turned  out  to  be  verbal)  the  defendant  had 
given  np  to  the  plaintiff  possession  of  a  house  and  premises  in 


(a)  See  Pulbrook  y.  Lawet,  1  Q.       245. 
B.  D.  284.  ((Q  6  H.  &  N.  289,  80  L.  J.  Ex. 


{b)  Jones  v.  Jones,  6  M.  &  W.  8 1.        49. 
{€)  1  C.  B.  858,  15  L.  J.  C.  P. 
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perform- 
ance in 
equitj. 


satisfaction  of  the  causes  of  action  sued  upon.  The  plea  was 
held  goody  and  it  seems  it  was  good  enough  at  law  (per  Bramwell 
and  Channel],  BB).  Pollock,  C.  B.,  said :  "  It  is  pleaded  as  a 
fact  that  the  defendant  performed  the  agreement  and  the  plaintiff 
accepted  such  performance  in  satisfaction.  The  objection  that 
the  agreement  was  not  in  writing  is  got  rid  of.-  The  fourth 
section  of  the  Statute  of  Frauds  does  not  exclude  unwritten  proof 
in  tlie  case  of  executed  contracts"  (a).  This  of  course  does 
not  mean  that  the  agreement  itself  can  in  any  case  he  sued 
upon  (a). 

c.  It  is  a  well  known  doctrine  of  equity  that  one  who  has 
partly  performed  an  informal  agreement  is  entitled  to  and  can 
sue  for  a  specific  performance  at  the  hands  of  the  other  party, 
if  the  acts  of  part  performance  have  been  done  on  the  faith  of 
an  existing  agreement,  and  have  been  of  such  a  kind  that  the 
parties  cannot  be  restored  to  their  original  position.  This  seems 
to  be  the  real  meaning  of  the  distinctions  as  to  what*  is  or  is  not 
a  sufficient  part  performance  (6).  The  statement  of  the  law  in 
one  modern  case  (c),  where  payment  of  increased  rent  by  a  yearly- 
tenant  was  held  a  sufficient  part  performance  of  an  agreement 
for  a  lease,  is  difficult  to  explain  on  this  principle,  but  is  also 
difficult  to  reconcile  with  the  settled  rule  that  in  the  case  of  an 
agreement  for  sale  payment  of  even  the  whole  purchase-money 
will  not  do.  The  true  ground  of  the  decision,  on  which  it  may 
well  stand,  seems  however  to  be  this :  the  part  performance 
consists  not  in  the  payment  itself,  but  in  a  possession  which, 
though  continuous  in  time  with  the  old  possession  of  the  plaintiff 
as  yearly  tenant,  is  in  fact  referable  to  the  new  agreement ;  and 
the  payment  of  increased  rent  shows  when  the  character  of  the 
possession  was  thus  changed  {d).  This  doctrine  of  part  performance 
is  not  in  direct  contradiction  of  the  Statute  of  Frauds.  It 
would  be  erroneous  to  say  that  a  court  of  equity  accepts  proof 


(a)  Cp.  Souck  V.  Strawhridgt^  2 
C.  B.  808,  814, 15  L.  J.  C.  P.  170, 
and  remarks  on  the  dictum  there  in 
Sander. *on  v.  Graves,  L.  R.  10  Ex. 
234,  288,  241. 

(6)  See  the  authorities  coUecttd 
Dart  V.  &  P.  2.  1023. 

(c)  Nunn  v.  Fabian,  1  Ch.  85. 

{(l)  On  the  general  theory  of  pos- 
session as  constituting    part    per- 


formance see  per  Jessel,  M.  R, 
Ungley  v.  UngUy,  5  Ch.  D.  at  p. 
890:  *' The  reason  18  that  pomesnon 
by  a  stranger  is  evidence  Uiat  ^ere 
was  some  contract,  and  ia  such 
cogent  eyidence  as  to  compel  the 
Court  to  admit  evidence  of  the 
terms  of  the  contract  in  order  that 
justice  may  be  done  between  the 
parties.^' 
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of  an  oral  agreement  and  part  performance  as  a  substitute  for 
the  evidence  required  b}'  the  statute.  The  plaintiff's  right  in  the 
first  instance  rests  not  on  contract  but  on  a  principle  akin  to 
estoppel;  the  defendant's  conduct  being  equivalent  to  a  con- 
tinuing statement  to  some  such  effect  as  this :  It  is  true  that  our 
agreement  is  not  binding  in  law,  but  you  are  safe  as  far  as  I  am 
concerned  in  acting  as  if  it  were.  A  man  cannot  be  allowed  to  set 
up  the  legal  invalidity  of  an  agreement  on  the  faith  of  which  ho 
has  induced  or  allowed  the  other  party  to  alter  his  position  (a). 
It  is  but  another  application  of  the  same  principle  of  equity 
which  is  carried  out  in  cases  of  representation  independent 
of  contract  (see  p.  583,  below)  and  even  of  mere  acquiescence. 
In  equity  an  owner  may  be  estopped  by  acquiescence  from 
asserting  his  rights,  although  there  has  not  been  any  agreement 
at  all  (b).  This  also  explains  why  the  plaintiff  must  show 
part  performance  on  his  own  side,  and  part  performance 
by  the  defendant  would  be  immaterial  (c).  When  the  Court 
is  satisfied  that  the  plaintiff  has  altered  his  position  on 
the  faith  of  an  agreement,  and  that  the  defendant  cannot  bo 
heard  to  deny  the  existence  of  that  agreement,  it  proceeds 
to  ascertain  by  the  ordinary  means  what  the  terms  of  the  agree- 
ment  were.  The  proof  of  this  is  strictly  collateral  to  the  main 
issue,  though  the  practical  result  is  that  the  agreement  is 
enforced. 

D.  The  case  of  an  agreement  in  consideration  of  marriage  pre-  Ante- 
sents  special  difficulties,  and  has  to  be  treated  in  an  exceptional  agree- 
manner.      This  subject  is  fully  discussed   in   Mr.  Davidson's  naeiite. 
volume  on  settlements  (Dav.  Conv,  vol.  3,  part    1,  appendix 
No.  1,  to  which  place  the  reader  is  referred  for  details).     It  is 
thoronghly  settled  that  the  marriage  itself  does  not  constitute 
such  a  part  performance  as  to  make  the  agreement  binding  in 
equity  in  the  manner  just  mentioned,  though  other  acts  may 
have  that  effect  (d). 

(a)  CaUm  y.  Caton,  1  Ch.  at  p.  148,  J.  33,  49. 

Iforphett  T.  Jones,  1  Swanst.  at  p.  {b)  See  Ramsden  v.  Dyaon^  L.  K. 

181,  DuU  y.  HanUUan,  5  Ha.  at  p.  1  H.  L.  129,  140,  168  ;  Powell  v. 

S81 ;  acoordiogly  the  cases  on  es-  Thomas,  6  Ha.  300. 

toppel  at  law  are  compared  by  Lord  (c)  Caton  v.  Caton,  supra. 

Oran worth  in  Jorden  t.  Money,  5  H.  (d)  See  Lassence  v.    Tierney^    1 

li.  C.  185,  213,  and  by  Lord  Camp-  Mac.  &  G.  551,  571  ;   Sarcome  v. 

bell  in  Pisft;on  v.  SiraUon,  1  D.  F.  Pinnyjer,  3  D.  M.  G.  571,  575. 
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Effect  of         The  next  question  is,  what  is  the  effect  of  a  post-nuptial 

2^bv*"    "  ^^*^  ^^  memorandum  "  satisfying  the  requisites  of  the  statute 

poet-  on  an  ante-nuptial  infoimal  agieement  1 

^IrFtiii  ^^®  authorities  are  not  very  clear  on  this  point.     It  is  sub- 

mitted however  that  if  attention  be  given  to  the  actual  decisions 
rather  than  to  the  language  used  on  various  occasions,  little  or 
no  real  conflict  will  bo  found.  It  is  not  the  Statute  of  Frauds 
alone  that  lias  to  be  considered  in  these  cases,  but  also  the  statute 
of  13  Eliz.  c.  5,  and  the  extensive  application  of  it  by  judicial 
construction  to  voluntary  dispositions  of  property.  Two  distinct 
questions  are  in  fact  raised :  namely  whether  an  informal  ante- 
nuptial agreement  can  after  the  marriage  be  rendered  valid 
as  against  the  prmnisor,  and  whether  a  post-nuptial  settlement 
can  be  made  to  relate  back  to  such  an  agreement  so  as  to  be 
deemed  a  settlement  made  for  valuable  consideration  and  thus 

GoodM      be  rendered  valid  as  aga%n$t  creditors.    The  fint  question  is 

promisor:   ^^wered  in  the  affirmative  by  the  decision  in  Barktoorih  v. 

Barkworth  Young  (a).  The  case  was  decided  on  demurrer,  and  the  facta 
assumed  by  the  court  on  the  case  made  by  the  plaintiff's  bill 
were  to  this  effect  The  testator  against  whose  estate  the  suit 
was  brought  had  orally  promised  his  daughter's  husband  before 
and  in  consideration  of  the  marriage  that  at  his  death  she  should 
have  an  equal  share  of  his  property  with  his  other  children. 
After  the  marriage  the  testator  made  an  affidavit  in  the  course 
of  a  litigation  unconnected  with  this  agreement,  in  which  he 
incidentally  admitted  it.  It  was  held  that  the  affidavit  was  a 
sufficient  note  ^or  memorandum  of  the  agreement  within 
the  Statute  of  Frauds,  and  that  as  such,  although  subsequent 
to  the  marriage,  it  rendered  the  agreement  binding  on  the 
testator. 

Bad  as  The  second  question  is  practically  (though,  as  will  be  seen, 

B^lor^s      ^^^  quite  decisively)  answered  in  the  negative  by  the  almost 

creditors :  contemporaneous  decision  in  Warden  v.  Jones  (b).    That  was  a 

Jon«.^  ^'  creditor's  suit  to  set  aside  a  post-nuptial  settlement.      It  was 

attempted    to  support   the  settlement   as  having  been  made 

pursuant  to  an  oral  ante-nuptial  agreement.     This  agreement 

was  not  referred  to  in  the  settlement  by  any  recital  or  other- 

Mise.     It  was  held  both  by  Romilly,  M.  R  and  by  Lord  Cran- 

(a)  4  Drew.  1.  (&)  2$  B«av.  487, 2  De  Q.  &  J.  7^ 
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worth,  C.  on  appeal,  that  tho  settlement  could  not  be  supported  : 
and  Lord  Cranworth  inclined  to  think  (a)  that  if  the  settlement 
had  expressly  referred  to  the  agreement  it  would  have  made  no 
difference. 

The  result  of  this  and  of  Barkworih  v.  Young  appears  to  be 
that  the  imperfect  obligation  arising  from  an  informal  ante-nuptial 
agreement  can  be  made  perfect  and  binding  as  between  the  parties 
by  a  post-nuptial  note  or  memorandum ;  but  that  the  marriage 
^  consideration  cannot  in  this  way  be  imported  into  a  post-nuptial 
settlement  made  in  pursuance  of  the  agreement  so  as  to  protect 
it  from  being  treated  as  a  voluntary  settlement  and  subject  to 
the  consequent  danger  of  being  set  aside  at  the  suit  of  the 
settlor's  creditors.  There  seems  to  be  no  ground  in  either 
case  for  drawing  any  distinction  between  promises  made  by  one 
of  the  persons  to  be  married  and  promises  made  by  a  third 
person  to  either  of  them.  These  doctrines  appear  to  be  both 
reasonable  in  themselves  and  not  inconsistent  with  one  another. 
There  is  nothing  unexampled  in  a  transaction  being  valid  as 
regards  the  parties  to  it  and  invalid  as  regards  tho  rights  of 
other  persons.  It  is  difficult  to  see  why  a  writing  satisfying 
the  requisites  of  the  statute  should  in  this  case  be  deprived  of 
its  effect  as  against  the  party  to  be  charged  merely  by  reason  of 
tho  marriage  having  taken  place  between  the  dates  of  the 
original  promise  and  of  the  writing.  On  the  other  hand  it  is 
plain  that  the  rights  of  creditors  would  be  in  serious  danger  if 
a  mere  reference  to  an  ante-nuptial  agreement,  of  which  there 
was  no  evidence  beyond  the  memory  of  the  persons  who  for 
this  purpose  would  have  a  common  interest  in  upholding  its 
existence,  were  to  be  admitted  to  make  a  post-nuptial  settlement 
unimpeachable  (/;). 

There  is  yet  another  class  of  cases,  not  resting  on  contract  .or  Cases  of 

agreement  at  all  (c),  in  which  courts  of  equity  have  compelled  ^^^^J® 

persons  to  make  good  the  representations  on  the  faith  of  which  distin- 

gQiflhed. 

(a)  Notwithflianding  Dvundoi  v.  dent  evidence  of  the  existence  of 

Duiens^  1  Yes.  jun.  199.  sncb   articleB.      And  see  May  on 

(5)  Cp.   the    remarks  of  Sir  T.  Yolnntaiy  and  Fraudulent  Aliena- 

Plumer,   M.    B.    in    BaUen^  v.  tions  of  Property,  Chap.  5,  p.  846, 

FturingUm,   1    Swanst    106,    113,  sqq. 

doubting  whether   a  redtai  in    a  (c)  Per  Lord  Selbome,  Citizens* 

post-nuptial    settlement    of    ante-  Sank  of  Louisiana  r.  Firtt  National 

nuptial  written   artides  would    of  Bank  of  New  Orleans,  L.  K.  6  £[.  L. 

itself  as  against  croditors  be  suffi-  352,  860. 
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understanding  of  those  engaged  in  marine  insurance  the  com- 
plete and  final  contract  between  the  parties,  fixing  the  tenns  of 
the  insurance  and  the  premium,  and  neither  party  can  without 
the  assent  of  the  other  deviate  from  the  terms  thus  agreed  on 
without  a  breach  of  faitk  Accordingly,  though  the  contract 
expressed  in  the  slip  is  not  valid,  that  is,  not  enforceable  at 
law  or  in  equity,  it  may  be  given  in  evidence  wherever  it  is, 
To  explain  though  not  valid,  material  (a).  In  the  case  referred  to  the  slip 
S  parties.  ^^  admitted  to  show  whether  the  intention  of  the  parties  was 
to  insure  goods  by  a  particular  named  ship  only,  or  by  that  in 
which  they  might  be  actually  shipped,  whatever  her  name  might 
To  fix  trae  be.  A  still  more  important  application  of  the  same  principle 
^^Mt  ^^  made  in  Cory  v.  Patton  (b),  where  it  was  held  that  the 
time  when  the  contract  is  concluded  and  the  risk  accepted  is 
the  date  of  the  slip,  at  which  time  the  underwriter  becomes 
bound  in  honour,  though  not  in  law,  to  execute  a  formal  policy ; 
that  the  Court,  when  a  duly  stamped  policy  is  once  before  it, 
may  look  to  the  slip  to  ascertain  the  real  date  of  the  contract ; 
and  therefore  that  if  a  material  fact  comes  to  the  knowledge  of 
the  assured  after  the  date  of  the  slip  and  before  the  execution 
of  the  policy,  it  is  not  his  duty  either  in  honour  or  in  law  to 
disclose  it,  and  the  non-disclosure  of  it  does  not  vitiate  the 
policy.  This  holds  though  after  the  completion  of  the  contract 
by  the  slip  a  new  term  be  added  for  the  benefit  of  the  under- 
Collateral  writers  (c).  The  same  doctrine  has  been  considered  and 
bearings  allowed,  though  not  directly  applied,  in  other  cases.  In  Fisher 
doctrine.  V.  Liverpool  Marine  Insurance  Co,  {d)  the  slip  had  been 
initialed  but  the  insurance  company  had  executed  no  policy.  In 
the  case  of  an  insurance  with  private  underwriters  it  is  the  duty 
of  the  broker  of  the  assured  to  prepare  a  properly  stamped 
policy  and  present  it  for  execution.  But  in  the  case  of  a  com- 
pany the  policy  is  prepared  by  the  company,  executed  in  the 
company's  office,  and  handed  over  to  the  assured  or  his  agent 
on  application.  It  was  held  that  there  was  no  undertaking  by 
the  company,  distinguishable  from  the  contract  of  insurance 
itself,  to  do  that  which  it  would  be  the  duty  of  a  broker  to  do  in 


(a)   Per  Our.   lanides  v.  Pacific  (c)  Li^man  v.  Nortium 

Insurance  Co.  L.  B.  6  Q.  B.  674,  Insurance  Co.  L.  R  8  C.  P.  216, 

685,  affd.  in  Ex.  Ch.  7  Q.  B.  617.  affirmed  in  Ex.  Ch.  10  O.  P.  179, 

(6)  L.  R.  7  Q.  B.  804,  see  further  (d)  L.  R  8  Q.  B.  469  (Blackburn 

s.  c.  9  Q.  B.  577.  J.  dUs.)  affd.  in  Ex.  Ch.  9  Q.  B.  218. 
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the  case  of  private  uoderwriters ;  that  the  only  agreement  of  the 
company  with  the  asauied  was  one  entire  agreement  made  by  the 
initialing  of  the  slip,  and  that  as  this  was  an  agreement  for  sea  in- 
surance, the  statute  applied  and  made  it  impossible  to  maintain 
any  action  for  a  breach  of  duty  with  regard  to  the  preparation  and 
execution  of  a  policy.     In  Mon^ison  v.  Universal  Marine  Insur^ 
anee   Co.  (a),   the  question  arose   of  the  efifect  of  delivering 
without  protest  a  stamped  policy  pursuant  to  the  slip  after  tho 
insurers  had  discovered  that  at  the  date  of  the  slip  a  material 
fact  had  been  concealed.      It  was  held  in  the  Exchequer  Cham- 
ber,  reversing  the  judgiflent  of  the  Court  below,  that  the  deli- 
very  of  the  policy  did  not  preclude  the  insurers  from  relying  on 
the  concealment,  but  that  it  was  a  question  properly  left  to  the 
jury  whether  they  had  or  had  not  elected  to  abide  by  the  con- 
tract.    Thi^  implies  not  only  that  the  rights  of  tho  parties  are 
determined  at  the  date  of  the  slip,  but  that  the  execution  of  the 
stamped  policy  afterwards  has  little  or  no  other  significance  than 
that   of  a  necessary  formality   (/>).     In  the  case  of  a  mutual  Applica- 
marine  insurance  association,  a  letter  by  which  the  assured  under-  ^^^^ 
took  to  become  members  of  the  association  was  admitted  as  part  iip  in- 
of  one  agreement  with  the  stamped  policy,  to  show  that  the  ^^^|^^ 
assured  were  contributories  in  the  winding  up  of  the  associa- 
tion (c).     In  the  winding  up  of  another  such  association  a  member 
has  been  admitted  as  a  creditor  for  the  amount  due  on  his  policy, 
though  unstamped,  when  the  liability  was  admitted  by  entries  in 
the  minute  books  of  the  association,  which  seem  to  have  been 
considered  equivalent  to  an  account  stated  {d). 

It  has  already  been  observed  that  the  general  revenue  laws  as  stamp 
to  stamp  duties  are  on  a  different  footing.  However  their  effects  ^«*>e8  in 
may  in  one  or  two  cases  resemble  to  some  extent  those  which 
under  the  present  head  we  have  attempted  to  exhibit.  Thus  if 
an  unstamped  document  combines  two  characters  (as,  for  instance, 
if  it  purports  to  show  both  an  account  stated  and  a  receipt)  and 
if  in  one  of  those  characters  it  requires  a  stamp,  and  in  the  other 
not,  it  may  be  given  in  evidence  in  the  second  character  for  any 
purpose  unconnected  with  the  first  (e). 

(a)  L.  B.  8  Ex.  40,  in  Ex.  Ch.  i6.  (c)  Bhjth  ds  Co.'a  ca.  13  Eq.  529. 

197.  (rf)  MaHin'a  claim,  14  Eq.  148. 

(6)  See  the  judgement  of  Cleaaby,  («)  Matheson  v.  Rou,  2  H.  L.  C. 

B.  in  the  Ooort  bdow,  L.  R.  8  Ex.  286,  and  see  Chitty  on  Contracts, 

at  p.  60.  125  (10th  ed). 
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Yariation  III  a  case  Avherc  the  parties  to  an  agreement  in  writing  had 
moent  a^^^erwards  varied  its  terms  by  a  memorandum  in  writing,  and 
un-  the  memorandum  was  not  stamped,  the  plaintiff  joined  in  his 

^^^^  action  a  count  on  the  agreen,ent  in  its  originalfonu  and  another 
on  the  agreement  as  varied :  and  when  it  appeared  by  his  own 
evidence  that  the  memorandum  did  materially  alter  the  first 
agreement,  but  was  unavailable  for  want  of  a  stamp,  it  was 
held  that  he  could  not  fall  back  on  the  agreement  as  it  originally 
stood  (a).  Neither  this  decision,  nor  the  earher  authorities  on 
which  it  rested,  were  referred  to  in  NoUe  v.  Ward  (h).  In 
that  case  there  was  a  substituted  agreement  which  was  void 
under  s.  17  of  the  Statute  of  Frauds:  and  it  was  held  that  as 
the  parties  had  no  intention  of  simply  rescinding  the  former 
agreement,  that  former  agreement  remained  in  force.  The  two 
coses,  if  they  can  stand  together,  must  do  so  by  reason  of  the 
distinction  between  a  contract  the  record  of  which  is  unavailable 
for  want  of  a  stamp,  and  an  agreement  which  is  void  from  its 
inception. 

Attempts  In  a  recent  case  in  equity  it  was  unsuccessfully  attempted  to 
*^  '"^  make  use  of  an  unstamped  letter,  which  in  efifect  was  a  bill  of 
stamped  exchange,  and  as  such  unavailable,  as  amounting  to  an  equitable 
docoments  assignment  (c). 

dififerent  In  a  much  litigated  case  of  Evans  v.  Prothero  (d)  the  question 
character,  ajoge  whether  a  document  purporting  to  be  a  receipt  for  purchase- 
money  on  a  sale  of  land,  but  insufficiently  stamped  for  that  pur- 
pose, can  be  admitted  as  evidence  to  prove  the  existence  of  an 
agreement  for  sale :  but  the  form  in  which  it  arose  was  un- 
fortunately ill  suited  for  the  attainment  of  a  final  and  satisfactory 
decision.  The  existence  of  the  agreement  was  in  issue  on  a  trial 
directed  by  the  Court  of  Chancery  :  the  document  above  men- 
tioned was  tendered  as  proof  and  objected  to  :  the  jury  found  in 
favour  of  the  agreement,  and  a  new  trial  was  applied  for.  This 
was  granted  by  Lord  Cottenham  :  on  the  second  trial  the  same 
thing  happened  again  :  Lord  Cottenham  sent  the  case  back  to  a 
third  trial,  holding  on  each  occasion  that  the  document  was  in- 

(fi)  Reed  v.  Deere ^  7  B.  &  C.  261.  that  the  old  one  is  gone  :  Sanderton 

{h)  L.  R.  1  Ex.  117,  in  Ex.  Ch.  v.  Grav€9,  L.  R.  10  Ex.  234. 

2  Ex.  135  :  but  otherwise  where  the  (c)  Ex  parte  Shelf ard,  17  £q.  109. 

substituted    agreement    has    been  (a)  2  Mac.  &  G.  819,  1  D.  M.  G. 

executed  in  port ;   for  this  shows  572. 
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admissible.  The  third  trial  took  the  same  course  as  the  first  and 
second.  But  the  motion  for  a  fourth  trial  came  before  Lord  St, 
Leonards,  who  took  a  contrary  view  to  Lord  Cottonliam's  and 
refused  it.  The  judges  before  whom  the  applications  came  in 
the  Court  of  Chancery  in  the  first  instance,  and  those  before 
whom  the  issues  were  tried  at  Cardiff  assizes,  were  also  divided 
in  opinion.  The  point  must  therefore  be  regarded  as  still  quite 
unsettled,  though  the  analogy  of  other  authorities  seems  to  favour 
the  opinion  of  Lord  St.  Leonards. 

C.  There  are  also  many  statutes  which  impose  special  con-  c.  St»- 

ditions  on  the  exercise  of  particular  professions  and  occupations  ^^17, 

,  conditioiii 

and  the  sale  of  particular  kinds  of  goods.    Most  of  these,  how-  affecting 

ever,  arc  so  framed,  or  have  been  so  construed,  as  to  have  an  P"^, 
absolutely  prohibitory  effect,  that  is,  not  merely  to  take  away  or  &c 
suspend  the  remedy  by  action,  but  to  render  any  transaction  in 
which  their  provisions  are  disregarded  illegal  and  void.  The  prin- 
ciples applicable  to  such  cases  have  been  considered  under  the  head 
of  Unlawful  Agreements  (Ch.  VL).  In  a  few  cases,  however, 
there  is  not  anything  to  prevent  a  right  from  being  acquired,  or 
to  extinguish  it  when  acquired,  but  only  a  condition  on  which 
the  remedy  depends.  Of  this  kind  are  the  provisions  of  the 
Act  6  &  7  Vict  c.  73,  with  respect  to  attorneys  and  solicitors, 
and  of  the  Medical  Act,  1858  (21  &  22  Vict  c.  90),  with  respect 
to  medical  practitioners. 

By  the  6  &  7  Vict.  c.  73,  s.  26,  it  is  enacted  in  substance  that  Attomeya 
an  attorney  or  solicitor  practising  in  any  court  without  having  a  J^     c  ^  te 
stamped  certificate  then  in  force  (as  provided  for  by  ss.  22-25,  of  oncer- 
and  now  23  &  24  Vict.  c.  127,  ss.  18-23)  shall  not  bo  capable  of  ^^^^ 
recovering   his    fees  for   any  business  so  done    by  him  while  how  far 
uncertificated.     This  however  does  not  make  it  unlawful  for  the  '^^"^^^ 
client  to  pay  such  fees  if  he  thinks  fit,  nor  for  the  solicitor  to 
take  and  keep  them.     And  the  Court  of  Common  Pleas  has 
held  that  a  defeated  party  in  an  action  who  has  to  pay  his 
adversary's  costs  is  bound  by  any  such  payment  which  has  been 
actually  made,  and  cannot  claim  to  have  it  disallowed  after 
taxation,  though  it  seems  the  objection  might  have  been  success- 
ful if  made  in  time  before  the  taxing  master  (a).     In  equity  the 
principle  has  been  carried  out  farther :  the  objection  was  made 

(a)  FuUalove  v.  Parker,  12  C.  B.  N.  S.  246,  31  L.  J.  C.  P.  239,  240. 
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on  taxation,  and  oTemiled  bj  the  taxing  master :  and  it  was 
decided  by  the  Court  of  Appeal  that  the  costs  most  be  paid. 
Here  it  was  said  that  the  client  was  bound  in  honour  to  pay  his 
solicitor,  though  he  could  not  have  been  compelled  to  do  so,  and 
it  might  be  presumed  in  the  absence  of  proof  to  the  contrary 
that  he  had  in  fact  paid  these  costs  ;  and  then  he  had  a  right  to 
recover  them  over  from  the  other  side  {a).     And  in  another 
somewhat  earlier  case  (b)  it  was  decided  that  items  for  business 
done  by  a  solicitor  while   uncertificated   must  be  allowed   as 
against  the  client  in  a  taxation  on  the  client's  own  application, 
for  the  client  submits  to  pay  what  shall  be  found  duo,  not  only 
what  the  solicitor  might  have  sued  for,  and  the  debt  is  not 
destroyed.     Proceedings   taken  by  a   solicitor    who    has   nut 
renewed  his  certificate  cannot  be  on  that  account  set  aside  as 
irregular  (c).     It  is  said  that  an  attorney  can  have  no  lien  for 
business  done  by  him  while  uncertificated  {(t).     But  the  caso 
cited  for  this  (e)  was  on  the  earlier  Attorneys  Act,  37  Geo.  3, 
c.  90,  by  which  the  admission  of  an  attorney  neglecting  to 
obtain  his  certificate  as  thereby  directed  was  in  express  terms 
made  void  (s.  31)  :  it  was  held  that  under  the  special  circum- 
stances of  the  case  (which  it  is  unnecessary  to  mention),  there 
had  been  a  neglect  within  the  meaning  of  the  statute  so  that  the 
attorney's  admission  was  void,  and  that  he  must  be  regarded  as 
having  been  off  the  roll  of  attorneys.     He  was  therefore,  as  a 
necessary  consequence,  incapable  of  acquiring  any  right  whatever 
as   an  attorney  while  thus  disquahfied.     It  is  submitted  that 
under  the  modem  Act  there  is  no  reason  for  depriving  an  un- 
certificated solicitor  of  his  lien,  at  any  rate  in  the  absence  of 
any  wrong  motive  or  personal  default  in  the  omission  to  take 
out  the  certificate. 
Ab  to  Ume      Apart  from  this,  a  solicitor  cannot  in  any  case  sue  for  costs  till  a 

£or"^te.  ^°^*^  ^^^^  *^®  ^^^^  ^^  ^^^  delivered  (6  &  7  Vict.  c.  73,  s.  37), 
unless  authorized  by  a  judge  to  sue  sooner  on  one  of  certain 
grounds  now  much  enlarged  by  the  Legal  Practitioners  Act,  1875, 
38  &  39  Vict.  c.  79. 

(The  special  agreements  between  solicitor  and  client  made 
lawful   by  the  Act  of   1870   belong  to  a  different  category, 

(a)  Be  Hope,  7  Ch.  766.  ed.  1866. 

(6)  Be  Jones,  9  Eq.  63.  (e)  WUton  v.  Chambera,  7  A.  &  E. 

(c)  Sparling  v.  Breretonf  2  Eq.  64.  524. 

(d)  Chitty'8    Archbold's  Pr.  69, 
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as  thej  cannot  bo  sued  on  as  contracts  at  alL     Sco  below, 
p.  596). 

The  rights   of    medical   practitioners   now  depend   on   the  Medical 
Medical  Act,  1858,  and  (in  England  only)  the  Apothecaries  Act,  §^^ 
55  Geo.  3,  c.  194.     Before  the  Medical  Act  the  state  of  the  law.  Common 
so  far  as  concerned  physicians  (but  not  surgeons  or  apothecaries)  pj^g^^ 
was  this.     It  was  presumed,  in  accordance  with  the  general  usage 
and  understanding,  that  the  services  of  a  physician  were  honorary, 
and  were  not  intended  to  create  any  legal  obligation  :  hence  no 
contract  to  pay  for  them  could  be  implied  from  his  rendering 
them  at  the  request  either  of  the  patient  or  of  a  third  i>ersou. 
But  this  was  a  presumption  only,  and  there  was  nothing  contrary 
to  law  in  an  express  contract  to  pay  a  physician  for  his  services, 
which  contract  would  effectually  exclude  the  presumption  (a). 

The  Medical  Act,  1858  (21  &  22  Vict.  c.  90),  s.  31,  enacts  ProviBioM 
that  every  person  registered  under  the  Act  shall  be  entitled  ^^j*  Jgsg 
according  to  his  qualification  to  practise  medicine,  drc,  and  to 
recover  reasonable  charges  for  professional  aid,  &c. :  but  it  is 
provided  that  any  college  of  physicians  may  pass  a  by-law  that 
none  of  their  fellows  or  members  shall  be  entitled  to  sue  ''  in 
manner  aforesaid."  The  effect  of  this  enactment  is  to  put  an 
end  to  the  presumption  of  honorary  employment  which  formerly 
existed  (2>).  It  remains  competent  however  for  a  medical  man 
to  attend  a  patient  on  the  understanding  that  his  attendance 
shall  be  gratuitous,  and  whether  such  an  understanding  exists  or 
not  in  a  disputed  case  is  a  question  of  fact  for  a  jury  (c). 

By  the  Act  55  Oeo.  3,  c.  194,  s.  21,  an  apothecary  cannot  Apothe- 
recover  his  charges  without  having  a  cei-tificate  from  the  Apothe-  55"^^  3* 
caries'  Society  :  and  this  is  not  repealed  by  the  Medical  Act  (d). 
Moreover  s.  31  of  the  Medical  Act  enables  a  practitioner  to 
sue  only  "  according  to  his  qualification,"  and  a  qualification  in 
one  capacity  does  not  entitle  him  to  sue  for  services  rendered  in 
another  {e), 

(a)  Veiteh  v.  RusteV,  3  Q.  B.  92S,  (r)  Qtlibon  t.  Budd,  last  note. 

12  L.  J.  Q.  B.  13.  {d)  See  decisions  on  this  Act  col- 

(6)  Oibfxm  v.  Bvdd,  2  H.  &  C.  92,  looted,  1  Wms.  Sannd  613-4. 
82  L.  J.  Ex.  182.    See  judgment  of  (e)   Leman  v.  Fletcher,  L.  B.  8 

Martin,  B.  Q.  B.  319. 
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Boei  ■.  31       It  may  perhaps  be  doubted  whether  the  "  reasonable  chaiges'' 
Medical      of  &   31   include  remuneration  for  which  there  is  an  express 
Act  extend  contract :  for  as  to  this  there  was  no  necessity  for  any  enabiiDg 
content    enactment.     Again  this  question  arises — can  a  patient  who  has 
expressly  contracted  to  pay  his  physician  avail  himself  of  this 
section  to  refuse  payment  on  the  ground  of  the  charges  being 
unreasonable  ?    Then,  if  the  proviso  as  to  collegiate  by-laws  is 
to  be  taken  as  applicable  only  to  the  same  matter  as  the  enact- 
ment which  it  qualifies,  it  may  possibly  follow  that  there  is  no 
power  for  a  college  to  make  a  by-law  to  restrain  a  fellow  or 
member  from  suing  on  an  express  contract     It  seems  more 
probable,  however,  that  s.  31  should  be  read  together  with  the 
following  section  (s.  32)  and  taken  as  co-extensive  with  it. 
That  section  enacts  that  no  practitioner  shall  recover  any  cTiarye 
for  medical  or  surgical  advice,  &c.  unless  he  proves  that  he  is 
registered  under  the  Act  (a).     And  this  at  all  events  includes 
express  as  well  as  implied  contracts  ;   it  also  includes  contracts 
made  with  any  third  person  who  is  to  pay  for  medical  attendance 
as  well  as  those  made  with  the  patient  himself.     In  Alvarez  de 
la  Rosa  v.  Prieto  (b)  the  plaintiff  was  a  Spanish  practitioner 
domiciled  in  England  but  unregistered,  and  he  had  agreed  with 
the  defendant,  who  was  the  chief  medical  officer  of  a  Peruvian 
ship  of  war  lying  in  the  Thames,  to  take  the  medical  charge  of 
the  men  on  board  for  a  fixed  monthly  sum  during  the  defen- 
dant's absence.     It  was  held  that  this  contract  fell  within  the 
Act  and  the  plaintiff  could  not  recover.     It  made  no  difference 
that  the  defendant  was  a  medical  man,  for  the  plaintiff  was  not 
his  assistant  but  was  acting  independently,  and  merely  looked  to 
him  for  payment.     It  was  also  argued  that  the  contract  should 
be  governed  not  by  the  law  of  England  but  by  the  law  of  Peru : 
but  the  court  held  that  since  s.  32  of  the  Medical  Act  was  part 
of  the  lex  fori  of  the  country  where  the  remedy  was  sought,  the 


(a)  It  was  held  not  necessary  that 
the  practitioner  should  have  been 
registered  at  the  time  of  rendering 
the  serrices  sued  for  if  he  could' 
prove  that  he  was  actually  registered 
at  the  time  of  the  trial  in  Turner  v. 
JieynaU,  14  C.  B.  N.  S.  328,  82  L.  J. 
C.  P.  164.  But  see  contra^  Leman 
v.  Ilovscley,  L.  R.  10  Q.  B.  66, 
dcciiiively  and  at  all  events  as  to 


apothecaries;  for  an  unrepealed  sec- 
tion of  the  Apothecaries  Act  (55 
Oeo.  3,  e.  194,  s.  20)  expressly  forbids 
unqualified  persons  to  pracUse  :  and 
in  the  dear  opinion  of  the  Coxat  on 
the  construction  and  intention  of 
the  Medical  Act  also. 

(b)  16  C.  B.  N.  S.  678,  38  L.  J. 
C.  P.  262. 


MEDICAL  act:  COUNSEL'S   PEES.  593 

general  rule  that  the  lex  fori  governs  the  remedy  must  be 
applied.  Cp.  the  decision  on  s.  4  of  the  Statute  of  Frauds  in 
Leroux  v.  Brown  (a). 

By  the  Austrian  Code  (§  879)  special  agreements  for  remune- 
ration between  a  physician  or  surgeon  and  his  patient,  as  well  as 
between  a  lawyer  and  his  client,  are  null  and  void. 

The  general  residt  is  that  according  to  the  modem  law  there  General 
is  no  presumption  against  the  existence  of  a  contract  to  remune-  [^^edical 
rate  a  medical  attendant  for  his  services,  but  registration  under  men's 
the  Medical  Act,  and  also  the  proper  special  qualifications  for  ^*''*^*' 
the  special  branch  of  practice  in  which  the  services  are  ren- 
dered, (which  registration  and  qualification,  according  to  the  later 
and  better  opinion,  must  exist  at  the  time  the<  services  are  ren- 
dered) (6),  are  conditions  precedent  to  his  recovering  anything 
for  such  services  on  a  contract  either  express  or  implied :  and 
the  right  to  recover  on  an  implied  contract  at  all  events  (and 
probably  also  on  an  express  one)  may  be  excluded  iu  the  case 
of  fellows  or  members  of  any  college  of  physicians  by  a  prohi- 
bitive by-law  (c).     Moreover  it  seems  probable  that  even  an 
express  contract  is  subject  to  the  condition  of  the  charges  being 
reasonable. 

3.  We  now  come  to  the  cases  in  which  some  positive  lule  of  8.  No 
law  or  statutory  enactment  takes  away  the  remedy  altogether.      ^"IJwed. 

The  only  cases  known  to  the  writer  in  which  there  is  a 
rule  of  law  to  this  effect  independent  of  any  statute  are  those 
of  the  remuneration  of  barristers  engaged  as  advocates  in  litiga- 
tion, and  (to  a  limited  extent)  of  arbitrators. 

With  regard  to  arbitrators  the  better  opinion  appears  to  be  Arbitra- 
that  they  are  in  the  same  condition  as  physicians  were  at  common 
law.     It  is  said  that  an  arbitrator  cannot  recover  on  any  implied 
contract  for  his  remuneration,  but  there  is  no  doubt  that  he  can 
sue  on  an  express  contract  {d). 

The  position  of  a  barrif^ter  is  different.  Barristers. 

The  opinion  was  indeed  not  untenable,  until  quite  recently, 

(a)  12  C.  B.  801,  22  L.  J.  C.  P.  1 ;  Royal   College    of    Physicians    in 

tupra^  p.  576.  London. 

(fe)   Leman  v.   Houaehtj,  L,  R.  10  {d)   Ho^irjiM  v.  Gordon,  3  Q.   B. 

Q.  B.  66.  4t)6,  11  L.  J.  Q.  K  '2S6  ;    Vcitrk  v. 

(c)     Such     a     by-law    has    been  Jiimdf,  ih.  928,  12  li.  J.  q.  B.  13. 
passed  (as  to  fellows  only)  by  the 

Q  Q 
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thai  in  the  cue  of  ooonad,  a«  in  thai  of  a  physidany  there  inis 
a  presumption  of  purelj  honorazr  employment,  deriTed  from  the 
c'lstom  of  the  pi^jfesdon,  bat  that  this  piesomption  wocdd  be 
excluded  bj  proof  of  an  express  oontiacl  So  Lord  Denman 
eetrms  to  hare  been  inclined  to  think  in  Veitch  v.  Russell  (a) : 
and  a  m«>leni  case  of  Hijbari  r.  Builer  in  the  Irish  Exchequer, 
tho^^gh  it  did  not  decide  the  point,  proceeded  to  some  extent  on 
the  same  assumption  (h). 

But  the  decuion  of  the  Court  of  Common  Pleas  in  Kennedy 
T.  Broun  ('*)  has  established  the  unqualified  doctrine  that  "  the 
relation  of  counsel  and  client  renders  the  parties  mutually  inca- 
pable of  making  any  legal  contract  of  hiring  and  service  con- 
cerning advocacy  in  litigation."  The  request  and  promises  of 
the  client,  even  if  there  be  express  promises,  and  the  services  of 
the  counsel,  ^  create  neither  an  obligation  nor  an  inception  of 
obligation,  nor  any  inchoate  right  whatever  capable  of  being 
completed  and  made  into  a  contract  by  any  subsequent  promise." 


Duthic-  On  the  other  hand  there  is  apparently  no  reason  to  doubt  the 

^^^^  validity  of  an  express  contract  to  remunerate  a  barrister  for 
acts  as  services  which,  though  to  some  extent  of  a  professional  kind, 
arUL»tar,  ^^^  involving  the  exercise  of  professional  knowledge,  do  not 
involve  any  relation  of  counsel  and  client  between  the  contracting 
parties  :  as  when  a  barrister  acts  as  arbitrator  or  returning 
officer  {d).  The  want  of  attending  to  this  distinction  has  led  to 
such  cases  being  cited  as  authorities  for  the  general  proposition 
that  a  barrister  can  recover  fees  on  an  express  contract. 


Ac 


Moreover,  it  has  been  argued  that  an  express  contract  even 
. .  ,.  between  counsel  and  client  may  still  be  good  as  to  non-litigious 
as  to  non-  business.  A  claim  of  this  sort  made  against  an  estate  under 
administration  was  disposed  of  by  Giffard,  L.  J.  on  the  ground, 
which  was  sufficient  for  the  particular  decision,  that  at  all  events 
a  solicitor  has  no  general  authority  to  bind  his  client  by  such  a 
contract :  but  he  also  observed  that  such  applications  had  never 
been  successful,  and  expressed  a  hope  that  they  never  would 


Express 
contract 


liti^ous 

baldness: 

qu. 


(a)  See  last  not& 
(6)  9  Ir.  (J.  L.  157. 
(c)  13  a  B.  N.  S.  677,  82  L.  J. 
O.  P.  137. 


{d)  ffogffint  v.  Gordon,  3  Q.  B. 
466,  11  L.  J.  Q.  B.  286  ;  Esfan  v. 
Owtrdians  of  Kcnsinffton  Union,  3 
Q.  B.  935,  n. 
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be  (a).  And  it  must  be  remembered  that  although  the  rule  laid 
down  in  Kennedy  v.  Broun  is  in  its  terms  confined  to  litiga- 
tion, and  the  word  advocate,  not  cotinsel,  is  studiously  used 
throughout  the  judgment,  yet  the  rule  is  founded  not  on  any 
technical  distinction  between  one  sort  of  business  and  another, 
nor  on  any  mere  presumption,  but  on  a  principle  of  general  con- 
venience supported  by  unbroken  custom.  No  doubt  it  may  be 
said  that  some  of  the  reasons  given  for  the  policy  of  the  law  do 
not  apply  in  their  full  extent  to  non-litigious  business  (6).  But 
on  the  whole  there  is  reason  to  suppose  that  English  courts  of 
justice  are  more  likely  to  extend  than  to  narrow  the  scope  of  the 
leading  decision,  called  by  the  late  L.  J.  Giffard  '*  a  landmark  of 
the  law  on  this  subject  "  (c),  if  at  any  future  time  the  occasion 
presents  itself. 

There  is  no  express  authority  to  show  whether  a  barrister  can  Rigbta  of 
or  cannot  contract  with  his  client's  solicitor  for  payment  of  his  ^a  ^ainar. 
fees  any  more  effectually  than  with  the  client  himself.     It  is  solicitor: 
apprehended  that,  inasmuch  as  counsel's  services  are  given  not  ^"' 
to  the  solicitor  but  to  the  client,  there  would  be  no  consideration 
to  support   such   a   contract   unless  the  solicitor  had  actually 
received  the  fees  from  the  client.      In  that  case  it  cannot  be 
affirmed  with  any  confidence  that  the  barrister  has  no  legal  rights 
against  the  solicitor.     A  barrister  has  in  fact  been  admitted  to 
prove  in  bankruptcy  against  the  estate  of  a  firm  of  solicitors  for 
fees  (apparently  for  conveyancing,  not  litigious  business)  which 
had  been  actually  paid  by  clients  to  the  bankrupts  before  the 
bankruptcy  (d).     If  this  be  right,  it  is  difficult  to  see  why  an 


[a)  Mottyn  ▼.  Mottyrty  5  Ch.  457, 
459.  It  may  be  well  to  warn  the 
reader  that  the  canes  there  referred 
to  in  argnment  in  favour  of  the 
counseVs  claim  are,  with  the  sole 
exception  of  ITobart  v.  BuUer^  9  Ir. 
C.  L.  157,  irrelevant.  For  instance 
The  d.  BenneU  v.  HdU,  15  Q.  B. 
171,  18  L.  J.  Q.  B.  353,  shows 
only  that  there  is  no  absolute  rule  of 
law  that  in  a  civil  cause  a  barrister 
may  not  be  instructed  directly  by 
the  client,  and  throws  no  light  what- 
ever on  any  question  of  a  right  to 
recover  fees.  Hobart  v.  Butler  was 
relevant  enough,  but  the  wrong 
ivay  :  for  it  was  really  a  decision 


against  a  similar  claim  and  on  an 
almost  identical  point. 

(6)  In  addition  to  Kennedy  v. 
Branny  BQe  Morris  V.  Hunt,  1  CUiitty 
544,  550,  554,  where  the  nde  is  put 
on  the  ground  that  the  remuneration 
of  the  counsel  ought  to  be  inde- 
pendent of  the  result  of  the  cause, 
and  therefore  counsel  should  rely 
on  prepayment  alone.  This  reason 
would  however  be  equally  inap- 
plicable to  an  express  and  uncon- 
ditional contract  to  pay  fees  for 
advocacy,  if  made  before  the  com- 
mencement of  the  litigation. 

(r)  M(Myn  v.  Mostyn,  supra. 

(rf)  Re  ilcUK  2  Jur.  N.  S.  1076. 
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express  promise  by  the  solicitor  to  pay  such  fe^,  or  an  account 
stated  between  the  solicitor  and  the  counsel  in  respect  of  them, 
shoidd  not  be  binding.  On  the  other  hand  the  Court  of  Common 
Pleas  has  refused  to  exercise  a  summary  jurisdiction,  on  the 
motion  of  the  client,  to  compel  an  attorney  to  pay  to  counsel 
fees  alleged  to  have  been  paid  by  the  client,  or  else  to  return 
them  to  the  client  (a).  The  case,  however,  was  a  peculiar  one 
and  goes  but  a  very  little  way  towards  answering  the  general 
question.  In  the  argument  of  Hohart  v.  BMer  {h)  two  un- 
reported (presumably  Irish)  cases  were  cited  to  show  that  a 
barrister  has  a  remedy  in  some  form,  it  does  not  appear  what,  to 
recover  fees  which  have  been  received  by  the  solicitor.  The 
Court  expressed  no  opinion  as  to  their  authority. 

It  is  hardly  necessary  to  add  that  although  counseFs  fees  cannot 
be  recovered  in  any  way  by  action,  except  possibly  in  some  of  the 
cases  which  have  been  mentioned  as  still  doubtful,  the  propriety 
of  paying  such  fees  is  judicially  recognized  by  the  constant 
practice  of  the  courts  in  the  taxation  of  costs  :  and  the  solicitor 
needs  no  authority  from  the  client  beyond  his  general  retainer  to 
enable  him  to  retain  and  pay  counsel  and  charge  the  fees  to  his 
client  (c).  The  payment  of  counsers  fees  may  in  tliis  manner 
be  indirectly  enforced  either  against  the  client  himself  or  against 
an  unsuccessful  adversary  who  is  liable  for  the  taxed  costs. 

Xotwithstanding  the  strong  expressions  used  by  the  Court  in 
Kennedy  v.  Broun  (d),  the  judicial  notice  thus  taken  of  the  obliga- 
tion of  a  client  to  pay  his  counsel  seems  to  bo  alone  quite  sufficient 
to  warrant  us  in  treating  it  here  as  being,  though  imi)erfect  in 
the  nature  of  a  legal  duty,  and  on  a  diflferent  footing  from  a  mere 
moial  obligation. 

By  the  Attorneys  and  Solicitors  Act,  1870,  (33  &  34  Viet. 
c.  28)  special  agreements  for  remuneration  between  solicitor  and 
client  are  made  lawful  (s.  4)  and  in  a  qualified  manner  enforce- 
able. They  cannot  be  sued  upon  as  ordinary  contracts,  but  tbo 
procedure  is  by  motion  or  petition,  when  the  Court  may  enforce 
the  agreement  if  it  appears  to  be  in  all  respects  fair  and  reasonable, 
or  otherwise  set  it  aside.     In  the  last  case  the  Court  may  direct 


(a)  He  Afu/cfl,  20  L.  J.  C.  P.  227. 

(6)  9  Ir.  C^  L.  157/ 

(r)  See   Mm-ris  v.  Hunt,  1  Chitty 


544. 

(d)  13  C.  B.  N.  S.  677,  82  L,  J. 
C.  P.  137. 
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the  costs  of  the  business  included  in  the  agreement  to  be  taxed 
in  the  regular  way  (ss.  8,  9).  Where  there  is  an  agreement  to 
employ  a  solicitor  on  certain  terms  at  a  future  time,  this  does  not 
prevent  the  solicitor  from  suing  the  client  in  a  court  of  law  if 
the  client  refuses  to  let  him  transact  the  business  at  all.  The 
Act  applies  only  to  that  part  of  an  agreement  which  fixes  the 
mode  of  payment  for  work  done  (a). 

Since  the  Infants  Belief  Act,  1874,  any  contract  of  an  infant  Voidable 
voidable  at  common  law  and  affirmed  by  him  on  attaining  his  ^j  infants 
majority  must  be  reckoned  as  an  imperfect  obligation  of  this  Affirmed  at 
class,  VIZ.  on  which   there   has   not  been  and  cannot  be  any       **^' 
remedy.     The  special  features  of  this  subject  have  been  already 
considered  (h),  and  there  is  nothing  to  add  except  that  the 
general  principles  set  forth  in  the  present  chapter  seem  to  be 
applicable  to  these  as  well  as  to  other  agreements  of  imperfect 
obligation. 

There  are  sundry  other  cases  of   a  less  important  kind   in  Other 
which  the  remedy  naturally  attached  to  a  contract  is  taken  away  ^J^ere  con- 
by  statute,   without    the   contract  itself    being  forbidden  or  tract  not 
avoided.  a^""' 

taken 
By  the  Act  24  Greo.  2,  c.  40,  s.  12,  commonly  known  as  the  away  by 

Tippling  Act,  no  debt  can  be  recovered  for  spirituous  liquors  * 

supplied  in  quantities  of  less  than  twenty  shillings'  worth  at  one  ^jg^ts  for 

time  (c).     The  County  Courts  Act,  1867  (30  &  31  Vict.  c.  142,  apirite  by 

B.  4),  similarly  enacts  that  no  action  shall  be  brought  in  aru/  Act  24 

court  for  the  price  of  beer  or  other  specified  liquors  ejitsdem  Geo.  2 ; 

generis  consumed  oif  the  premises.     The  Act  of  Geo.  2  applies  ^^  y^^  ' 

whether  the  person  to  whom  the  liquor  is  supplied  be  the  con-  County 

sumer  or  not  (d).     As  these  enactments  do  not  make  the  sale  ^.ct  1867. 

illegal,  money  which  has  been  paid  for  spirits  supplied  in  small 

quantities   cannot   be  recovered  back   {e),     A   debt  for  such 


{a)  Rum  v.  WiUiams,  L.  R.  10 
Ex.  200.  By  the  terms  of  the  Act 
the  agreement  mnst  be  in  writing, 
and  it  seems  it  must  be  signed  by 
both  parties  :  Exparte  Munro,  1  Q. 
B.  D.  724. 

(6)  Supra,  Chap.  II.,  p.  48. 

(c)  By  26  &  26  Vict.  c.  38  an 
exception  is  made  in  favour  of  sales 


of  spirituous  liquor  not  to.be  con- 
sumed on  the  premises,  and  delivered 
at  the  purchaser's  residence  in  quan- 
tities of  not  less  than  a  reputed 
quart. 

{d)  Hughes  v.  Done  or  DoarUf  1 
Q.  B.  294,  10  L.  J.  Q.  B.  65. 

(e)  PhiljpoU  V.  Jonet,  2  A  &  E.  41. 
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supplier  was  once  held  to  be  an  illegal  consideration  for  a  bill 
of  exchange  (a) :  but  this  decision  seems  dictated  bj  an  excess 
of  zeal  to  cany  out  the  policy  of  the  Act,  and  is  possiUy 
(questionable.  In  a  later  case  at  Nisi  Prins  (6)  Lord  Tenter- 
den  held  that  where  an  account  consisted  partly  of  items  for 
spirituous  licjuors  within  the  Tippling  Act,  and  partly  of  other 
items,  and  payments  had  been  made  generally  in  reductioii 
of  the  account,  the  vendor  was  at  liberty  to  appropriate  these 
I>ayment8  to  the  items  for  liquor,  so  as  to  leave  a  good  cause  of 
action  for  the  balance ;  thus  treating  these  debts,  like  debts 
Tmrreil  })y  the  Statute  of  Limitation  of  James  L,  as  existing 
though  not  recoverable. 

llie  writer  is  not  aware  of  any  decision  on  the  modem  enact- 
ment as  to  boer,  &c.,  in  the  County  Courts  Act,  1867. 


Trade 

union 

agree> 

uienU 

under 

Trade 

Union 


By  the  Trade  Union  Act,  1871  (34  &  35  Vict  c.  31)  a  4, 
curtain  agreements  therein  enumerated  and  relating  to  the 
luanagnmcnt  and  operations  of  trade  unions  cannot  be  sued  upon, 
but  it  is  expressly  provided  that  they  are  not  on  that  account  to 
be  deemed  unlawful.  In  this  enumeration  are  included  a^ree- 
'  ments  to  pay  subscriptions.     Practically  trade  union  subscrip- 

tions arc  thus  placed  on  the  same  footing  as  subscriptions  to 
any  club  which  is  not  proprietary  (c).  So  far  as  we  are  aware 
there  is  nothing  in  principle  against  the  payment  of  subscriptions 
to  a  club  being  legally  enforced  :  but  it  would  in  most  cases  be 
extremely  difficult,  if  not  impossible,  to  ascertain  who  were  the 
proper  persons  to  sue  (d).  The  same  difficulty  exists  in  the 
case  of  any  numerous  unincorporated  association.  But  this 
belongs  to  another  division  of  our  subject  («). 
Ceases  of  The  present  place  seems  on  the  whole  the  most  appropriate  one 
imjiei^ct    ^^^  mentioning  a  singular  case  which  may  be  regarded  as  the  con- 


(a)  ScoU  V.  GiUmore,  8  Taunt.  226. 

(6)  Crookahankt  v.  Rose,  5.  C.  &  F. 
19. 

(c)  In  the  case  of  a  proprietary 
club  the  proprietor  can  sue  :  see 
Bafff/eU  V.  Buhop,  2  C.  &  P.  348, 
Jitu/ifCtt  V.  Atv»ffrav€f  ib.  556. 

{d)  In  the  conimon  law  courts  of 
some  of  the  United  States,  how- 
ever, the  still  more  difficult  attempt 
has  been  made  to  enforce  promises 
to  subscribe  to  public  objects  in 
which  the  subscribers  had  a  common 


interest ;  and  in  Massadiu&etts  and 
New  York  not  without  success  : 
Billiard  on  Contracts,  1.  259 ;  Par- 
sons on  Contracts,  I.  377.  But  see 
now  CoUoffeStreet  Church  ▼.  KtndaU^ 
121  Mass.  528,  where  the  opinion 
expressed  in  earlier  dicta,  that  '*  it 
is  a  sufficient  consideration  tiiat 
others  were  led  to  subscribe  by  the 
very  subscription  of  the  defendant." 
was  ovemUed. 

(e)  See  pp.  199, 216,  «tipra. 
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verse  of  those  we  have  been  dealing  with.    A  valuable  considera-  obliga- 
tion is  given  in  the  course  of  a  transaction  which  as  the  law  i^^  ^f 
stands  at  the  time  is  wholly  illegal  and  confers  no  right  of  action  repeal  of 
on  either  party.     Afterwards  the  law  which  made  the  transaction  „^ 
iU^al  is  repealed.    Is  the  consideration  so  received  a  good  founda-  »dvMice8 
tion  for  a  new  express  promise  on  the  part  of  the  receiver]    The  i>efore. 
question  came  before  the  Court  of  Exchequer  in  1863,  some 
years  after  the  repeal  of  the  usury  laws.     The  plaintiff  sued  on 
bills  of  exchange  drawn  and  accepted  after  that  repeal,  but  in 
renewal  of  other  bills   given  before  the  repeal   in  respect  of 
advances  made  on  terms  which  under  the  old  law  were  usuiious. 
The  former  bills  were  unquestionably  void  :  but  it  was  held  by 
the  Court  (Martin,  B.  dissenting)  that  the  original  advance  was 
a  good  consideration  for  tlie  new  bills.     The  question  was  thus 
stated  in  the  judgment  of  the  majority  : — "  Whether  an  advance 
of  money  under  such  circumstances  as  to  create  no  legal  obliga- 
tion at  the  time  to  repay  it  can  constitute  a  good  consideration 
for  an  express  promise  to  do  so.''     And  the  answer  was  given 
thus  : — "The  consideration  which  "would  have  been  sufficient  to 
support  the  promise  if  the  law  had  not  forbidden  the  promise  to 
be  made  originally  does  not  cease  to  be  sufficient  when  the  legal 
restriction  is  abrogated.  .  .  A  man  by  expi-ess  promise  may  render 
himself  liable  to  pay  back  money  which  he  has  received  as  a 
loan,  though  some  positive  rule  of  law  or  statute  intervened 
at  the  time  to  prevent  the  transaction  from  constituting  a  legal 
debt"  (a). 

The  debt,  therefore,  which  was  originally  void  by  the  usury 
laws,  seems  to  have  been  put  in  the  same  position  by  their 
repeal  as  if  it  had  been  a  debt  once  enforceable  but  barred  by 
the  Statute  of  Limitation. 

There  is  one  other  analogy  to  which  it  is  worth  while  to  Treatment 
advert,  although  it  was  never  of  much  practical  importance,  and  ^J,®^'?^. 
what  little  it  had   has  in   England  been  taken  away  by  the  gatioM  at 
Judicature  Acts.     Purely  equitable  liabilities  have  to  a  certain  co™™on 
extent  been  treated  by  common  law  courts  as  imperfect  obliga- 
tions.    The  mere  existence   of  a  liquidated  claim  on  a  tnist 
against  the  trustee  confers  no  legal  remedy.     But  the  trustee  may 
make  himself  legally  liable  in  respect  of  such  a  claim  by  an 

(a)  FliglU  v.  Reed,  1  H.  &  C.  703,  715,  716  ;  32  L.  J.  Ex.  265,  269. 
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account  stated  (a),  or  by  a  simple  admission  that  he  holds  as 
trustee  a  certain  sum  due  to  the  cestui  que  trust  (b),  A  court 
of  law  has  also  held  that  a  payment  made  by  a  debtor  without 
appropriation  may  be  appropriated  by  the  creditor  to  an 
equitable  debt  (c). 

Summaxy       It  may  be  useful  to   sum  up  in  a  more  general  form  the 
results  which  have  been  obtained  in  this  chapter. 

An  imperfect  obligation  is  an  existing  obligation  whidx  is  not 
directly  enforceable. 

This  state  of  things  results  from  exceptional  rules  of  positive 
law,  and  especially  from  laws  limiting  the  right  to  enforce  con- 
tracts by  special  conditions  precedent  or  subsequent. 

When  an  agreement  of  imperfect  obligation  is  executory,  a 
right  of  possession  immediately  founded  on  the  obligation  can 
be  no  more  enforced  than  the  obligation  itsell 

Acts  done  in  fulfilment  of  an  imperfect  obligation  are  valid, 
and  may  be  the  foundation  of  new  rights  and  liabilities,  by  way 
of  consideration  for  a  new  contract  or  otherwise. 

A  party  who  has  a  liquidated  and  unconditional  claim  under 
an  imperfect  obligation  may  obtain  satisfaction  of  such  claim  by 
any  means  other  than  direct  process  of  law  which  he  might  have 
lawfully  employed  to  obtain  it  if  the  obligation  had  not  been 
imperfect. 

The  laws  which  give  rise  to  imperfect  obligations  by  imposing 
special  conditions  on  the  enforcement  of  rights  are  generally 
treated  as  part  of  the  law  of  procedure  of  the  forum  where  they 
prevail  (d),  and  as  part  of  the  lex  fori  they  are  applicable  to 
contracts  sued  upon  in  that  forum  without  regai-d  to  the  law 
governing  the  substance  of  the  contract  (e),  but  on  the  other 
hand  they  are  not  regarded  in  any  other  forum. 

(a)  Topkam  v.  M<yrecroft,  8  E.  &  B.       273. 

972,  983  ;  Botoard  v.  BrownhUl,  23  {e)  This  (it  is  conceived)  does  not 

L.  J.  Q.  B.  23.  Apply  ^  revenue  laws,  and  enact- 

(b)  Rtiper  v.  Holland^  8  A.  &  E.  99.  ments  which  are  merely  ancillaiy 
\c)  Bosanquet  v.  Wray,  6  Taunt  to   revenue  laws,  such  as   the  30 

597.  Vict.  c.  23,  s.  7,  as  to  marine  in- 

[d)  Contra  Savigny,  Syst.  8.  270,      surances. 
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ACCEPTANCE  OF  CONTRACT : 

within  what  time,  &c.,  it  must  be  commnnicated,  9 

when  the  contract  is  made  by  correspondence  :  difficulties  of  the 

subject,  11 
authorities  reviewed,  18 
must  be  communicated  in  all  cases,  20 
will  not  relate  back  to  date  of  proposal,  20 
.    must  be  unqualified,  21 

examples  of  insufficient  acceptance,  21 

of  sufficient  acceptance,  23 
with  immaterial  or  ambiguous  addition,  23 
may  be  communicated  by  conduct,  28 
by  conduct  as  well  as  by  words,  must  be  certain,  30 
by  receiving  document  with  special  conditions,  30 
of  general  offer  made  by  advertisement,  &c.,  180, 183 
of  misunderstood  proposal,  effect  of,  419 

ACCIDENT  : 

destroying  subject  matter  of  contract,  effect  of,  862 

ACCOUNT  :  action  of,  126 

ACKNOWLEDGMENT : 

of  debt  barred  by  Statute  of  Limitation,  571 

{See  Limitation.) 
what  is  sufficient,  572 

ACQUIESCENCE  : 

as  proof  of  assent,  112 

rights  lost  by,  255 

cannot  exist  without  knowledge,  389 

as  a  bar  to  rescinding  contract,  515 

lapse  of  time  as  evidence  of,  516 

in  cases  of  undue  influence,  562 

may  work  estoppel  in  equity,  581 
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"  ACT  OF  GOD  "  : 

meaning  of  :  no  general  definition  possible,  361 

ACT  OF  PARLIAMENT : 

performance  of  contract  made  impossible  by,  is  excused,  355 

ADVERTISEMENT  :  contract  by,  174,  8qq. 
not  exempt  from  Statute  of  Frauds,  186 

AGENCY : 

results  of  applying  doctrine  of,  to  contracts  by  correspondence,  12 
powers  of  partners  and  directors  as  agents  of  firms  and  companies, 

98,  94,  109,  110 
general  theory  of  agency  as  regards  principal,  191 
parties  to  actions  on  contracts  made  by  agents,  224,  9qq. 
contract  by  authorized  agent  known  to  be  such,  225 
when  agent  is  personally  liable,  225 
how  agent's  liability  may  be  excluded  or  limited  when  he  contracts 

in  his  own  name,  226 
contract  by  authorized  agent,  but  not  known  to  be  such,  227 
rights  of  undiBclosed  principal,  227 
rights  of  other  contracting  party,  228 
election  to  sue  principal  or  agent,  229 
position  of  professed  agent  who  has  no  authority  :  where  a  responsible 

principal  is  named,  280 
where  no  responsible  principal  is  named,  238 
when  professed  agent  may  disclose  himself  as  real  principal,  235 
effect  of  death  of  principal  on  subsequent  contracts  of  agent  before 

notice,  236 
sub-agent  appointed  without  authority  is  not  agent  of   principal, 

412 
fraudulent  misrepresentation  or  concealment  of,  501 

AGENT : 

must  not  deal  secretly  on  his  own  account  in  business  of  agency, 

251 
must  not  sell  to  or  buy  from  himself,  252 
must  not  profit  by  his  own  negligence,  254 
must  accotmt  to  principal  notwithstanding  collateral  illegality  in  the 

transaction,  329 
knowledge  of,  is  knowledge  of  principal,  225,  228 
always  liable  for  his  own  wrong,  504 

AGREEMENT : 

Savigny's  analysis  of  the  conception,  1 
as  defined  by  him,  covers  much  more  than  contract,  3 
conmion  intention  expressed  by  proposal  and  acceptance,  5 
no  contract  unless  the  terms  are  certain,  25 
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AGREEMENT— ctm^mneci. 

no  contract  where  the  promise  is  illusory,  26 
implied  proposal  or  acceptance,  28 

Unlawful  {which  see),  Ch.  VL 
unlawful,  the  different  classes  of,  242 
contrary  to  positive  law,  244,  tqq. 
to  commit  offence,  eta,  244 
wrongful  as  against  third  persons,  246 
Ulegal  by  statute,  258 
immoral,  266 
against  PUBLIC  FoucT  {which  $ee\  275 

Set  aUo  Champbbtt.    Marriaqe.    Bbst&aint  of  Tradb. 
ImpossibU,  849,  sqq. 

See  IMP088IBLI  Agreements. 

conditions  affecting  validity  of  consent,  S81 

{See  Mistake,  &c.) 
where  there  may  be  an  apparent,  but  no  real  consent  and  no  con- 

tract,  399 
election  to  adopt,  where  originally  void,  432 
operation  of  document  as,  may  be  conditional,  439 
parol  addition  to  or  variation  in  terms  of— effect  as  regards  specific 

performance,  449 
informal,  how  affected  by  Statute  of  Frauds,  578,  tqq. 

execution  of,  may  be   good    consideration  or  accord  and 

satisfaction,  579 
effect  of  part  performance,  580 

ante-nuptial,  how  far  made  binding  by  post-nuptial  settle- 
ment, 582 

AGREEMENTS  OF  IMPERFECT  OBLIGATION : 
their  nature  and  effects,  568,  tqq. 

conflict  between  lex  fori  and  lex  corUractut^  573,  576,  592 
general  results  as  to,  600 

APOTHECARIES  : 

cannot  recover  charges  unless  properly  qualified  at  time  of  services, 
591 

ARBITRATION : 

agreements  for  reference,  now  practically  enforceable,  293 
right  of  action  may  be  conditional  on  award,  294 

ARBITRATOR : 

can  recover  remuneration  on  express  contract,  593 

ARTIFICIAL  PERSON  : 
nature  of,  83 
partnerships  and  other  bodies  treated  as,  by  custom  though  not  by  law, 

84 
separate  estate  of  married  woman,  analogous  to,  69 
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ASSIGNMENT  :  of  Ooittract  {which  see),  201,  t^. 

ASSUMPSIT : 

action  of,  its  introduction,  127 

ATTORNEYS  AND  SOLICITORS.    See  Solicitob, 

AUCTION  : 

liftbilitieB  of  auctioneer,  179 
employment  of  puffers  at,  493 

AWARD: 

whether  stranger  can  be  bound  by,  188 

mistake  in,  can  be  rectified  only  by  the  Court,  393 

BANKRUPTCY : 

loan  obtained  by  infant  under  pretence  of  full  age,  provable  in,  57 
anomalous  effects  of,  on  contractual  rights,  192 
secret  agreements  with  particular  creditors  void,  246 

BARRISTER : 

fees  of,  for  advocacy  not  recoverable  from  client,  594 

for  non-litigious  business,  qu,,  594 

fees  paid  by  client  to  solicitor,  whether  recoverable  by  counsel,  595 

judicial  notice  of  counsel's  fees  in  taxing  costs,  596 

BILL  OF  EXCHANGE : 

infant's,  not  void  but  voidable,  40 
is  not  an  equitable  assignment,  73,  n. 

And  »ee  Niootiable  Inbtrumsnts. 

BILL  OF  LADING : 

transfer  of  contract  by  indorsement  of,  217 

is  not  properly  negotiable,  220 

effect  of  misdescription  of  goods  in,  468 

BILLS  OF  SALE  ACTS :  146 

BOND: 

of  infant,  voidable,  not  void,  36 

with  unlawful  condition,  void,  324 

is  absolute  if  the  condition  is  impossible  at  the  time,  but  discharged 

if  it  subsequently  becomes  impossible,  377 
with  alternative  conditions,  where  one  impossible,  378 

BORROWING  MONEY : 

corporate  powers  of,  102,  106,  117 

CANADA  (LOWER),  CivU  Code  of,  149,  546 
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CANCELLATION  : 

of  infltmrneuts  by  courts  of  equity,  499 

«  CATCHING  BARGAINS  ": 
rules  of  equity  as  to,  553 
what  are  marks  of,  553 
on  what  terms  borrower  relieved,  556 

CAUSA: 

in  Roman  law  of  contract,  122 

its  relation  to  eatae  in  modem  French  and  consideration  in  English 
law,  152 

CHAMPERTY: 

definition  of,  294 

what  amounts  to,  295 

bargains  to  find  means  for  litigation  and  share  property  recovered, 

297 
solicitor  cannot  purchase  subject-matter  of  the  suit  from  his  client, 

298 
purchase  of  subject-matter  of  litigation,  not  in  itself  unlawful,  299 
statute  of  Heniy  VIII.  against,  300 
proceedings  in  lunacy  exceptional,  302 
not  justified  by  kinship,  303 
whether  rules  against  apply  to  agreements  made  abroad,  339 

CHILDREN : 

right  of,  to  enforce  provisions  for  their  benefit  in  Rottlemonts,  194 
custody  of,  agreements  as  to,  303 

CHOSE  IN  ACTION  : 

why  formerly  not  assignable,  202 
early  authorities  on  assignment  of,  237 

CIVIL  DEATH  : 

meaning  of,  60 

wife  of  person  civilly  dead  can  sue  alone,  60 

COERCION  : 

money  paid  under,  recoverable  though  the  transaction  otherwise  un- 
lawful, 331 
and  though  circumstances  do  not  amount  to  diuress,  522 

COMPANIES  ACT,  1862 : 

company  under,  cannot  bind  itself  by  contract  for  purposes  foreign 
to  the  memorandum  of  association,  98,  114 

COMPANY : 

general  powers  Of  incorporated,  90,  99 
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COMPANY— co«<tiMi€rf. 

limited  by  special  parpose  ci  incmporation,  100, 103 
has  prima  f<icie  power  to  mortgage  its  property,  106 
powers  of  directors,  &c.,  limited  by  principles  of  partnersbip,  106 
rights  of  dissenting  shareholders,  107 

how  far  third  persona  are  bound  to  know  limits  of  directors*  au- 
thority, 94,  109 
ratification  of  irregular  transactions  by  assent  of  shareholders.  111 
under  Act  of  1862,  incapable  of  contracting  for  purposes  not  within 

memorandum  of  association,  114 
when  bound  by  negotiable  instruments,  115,  117 

And  tee  Cobporatiov. 
when  bound  in  equity  by  promoters'  agreements,  188 
unincorporated,  power  of  to  sue  by  public  officer,  195 
purchase  of  shares  in  order  to  sue  company  or  directors  at  one's  own 

risk  is  not  maintenance,  800 
contract  to  take  shares  in  not  void,  but  only  voidable  on  ground  of 

error,  &c.,  414 
sale  of  shares  in,  avoided  by  petition  for  winding-up  unknown  to 

parties,  425 
duty  of  directors,  &c.,  to  state  facts  truly  in  prospectus,  480 
duty  of  promoters  to  make  full  disclosure,  481 
transfer  of  shares  invalid  when  directors'  consent  obtained  by  fraud, 

494 
when  bound  by  statements  of  directors,  &c.,  508 
statements  of  prospectus  addressed  only  to  original  shareholders,  505 
repudiation  of  shares  in,  when  too  late,  494,  497,  507,  511 
(winding  up  of)  secret  agreement  to  delay  proceedings  void,  292 

COMPENSATION  : 

for  misdescription  on  sale  of  land,  472. 
Sec  Specific  Performance. 

COMPROMISE  : 

consideration  for,  166 
of  criminal  proceedings  when  lawful,  290 
of  civil  proceedings,  void  when  improperly  procured,  292 
cannot  be  set  aside  for  mistake  or  oversight  as  to  particular  points  of 
law,  369 

(CONDITIONS : 

special,  on  ticket,  &c.,  how  far  binding  on  party  taking  the  dtK^u- 

ment,  30 
in  restraint  of  marriage,  307 
to  be  iwrformed  by   stranger,  must  be  performed  at  obligor's  jieril, 

354 
impossible  or  necessary,  375 
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CONDITIONS— eonfmikrf. 

treatment  of  impossible  conditions  in  bonds,  877 
alternative  conditions  where  one  becomes  impossible,  378 
representations  amounting  to,  their  nature  and  effect,  464 

CONDITIONS  OF  SALE : 

effect  of,  on  right  to  compensation,  473,  475 

CONFIRMATION : 

of  infant's  marriage  settlement,  40 
And  $ee  Aoquiescbncb. 

CONFLICT  OF  LAWS : 

as  to  lawfulness  of  agreement,  333,  aqq. 

how  far  foreign  law  will  be  admitted  to  decide  lawfulness  of  agree- 

ment  made  abroad,  337 
effect  of  change  of  law,  340 
as  to  existence  of  remedy,  573,  576,  592 

CONSENT : 

to  contract,  conditions  affecting  validity  of,  381 

CONSIDERATION : 

the  doctrine  peculiar  to  English  law,  151 

possible  connexion  with  the  catua  of  Roman  law,  1 53 

gradual  formation  of  the  doctrine,  154 

connexion  with  the  learning  of  uses,  156 

points  more  lately  settled  ;  contractu  in  writing,  157 

promisee  founded  on  moral  duty,  157 

adequacy  not  material,  158 

consideration  may  be  contingent,  160 

reciprocal  promise  as  consideration,  160 

promise  must  be  enforceable,  161 

how  far  promise  to  perform  existing  duty  can  be  consideration,  161 

how  far  required  for  discharge  of  contracts,  164 

for  variation  of  contracts,  165 

abandonment  or  forbearance  of  rights,  165 

forbearance  must  be  definite  and  of  a  really  disputed  right,  165 

application  of  the  doctrine  in  e^iuity  to  contracts  under  seal,  167 

specific  performance  of  voluntary  agreement  not  granted,  168 

external  evidence  of,  169 

illicit  cohabitation,  if  future,  an  unlawful  consideration  ;  if  past,  no 

consideration,  267 
for  agreement  for  separation,  271 
for  agreement  in  partial  restraint  of  trade,  sufRcicnt  if  nf  some  value, 

313 
unlawful,  makes  whole  agreement  void,  318 


■•^^■■^^ 


608  INDEX. 

CONSIDERATION— «on<tn««i. 

forbearance  to  enforce  racing  debts  in  conventional  fomm,  whether 

a  good,  845 
failure  of,  the  tme  ground  for  recovering  back  compulaoiy  payments, 

522 
inadequacy  of,  whether  ground  for  refusing  specific  performance,  541 

{And  tee  Undbbvalub.) 
execution  of  informal  agreement  as,  579 


CONSTRUCTION : 

of  contract,  not  altered  by  mistake  of  parties,  391 

rules  of,  common  to  law  and  equity  :  general  intent  prevails,  434 

what  is  a  rule  of,  487 

peculiar  rules  of  in  equity,  441,  sqq. 


CONTRACT : 

definition  of,  5,  6 

conclusion  of,  may  be  postponed  until  execution  of  formal  instru 

ment,  24 
of  infant     See  Infaitts. 
form  of,  119,  aqq. 

See  Formal  Contracts. 
procedure  upon,  in  early  English  law,  125 
consideration  for  discharge  or  variation  of,  164 
persons  affected  by,  170,  9qq. 

parties  must  be  ascertained  at  time  of  contract,  173 
contracts  by  advertisement,  174 
legal  theory  of  such  contracts,  176 
later  extensions  of  the  doctrine,  177 
difficulties  raised  by  the  modem  cases,  181 
effect  of  Statute  of  Frauds  on  contracts  by  advertisement,  186 
third  persons  not  bound,  187 

third  persons  not  entitled  by  the  contract  itself,  190 
third  person  cannot  sue  at  law  on  contract  made  for  his  benefit,  196 
stranger  cannot  sue  for  damage  by  non-performance  of,  197,  n. 
state  of  authorities  in  equity,  197 

attempts  to  enable  a  stranger  to  sue  for  convenience  of  parties,  199 
assignment  of  contract,  201 

under  Judicature  Act,  by  rules  of  equity,  or  by  special  statutes,  202, 203 
rules  of  equitable  assignment  :  notice  to  debtor,  204 
what  is  meant  by  assignments  being  subject  to  equities,  206 
assignment  may  be  free  from  equities  by  agreement  of  parties,  208 
instruments  may  be  made  transferable,  209 
but  not  negotiable  except  by  law  merchant  or  statute,  21 1 
nature  of,  in  partnership  with  transferable  shares,  215 
in  bill  of  lading,  transferable  by  indorsement,  217,  220 
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CONTRACT— eon^muAl. 
Unlafrful,  Ch.  VI. 

See  AoREEKENT,  Unlawful  Agribiixhts. 
agreemont  to  commit  breach  of,  void,  2i6 
forbidden  by  statate,  258 
malum  prohibitum  and  malum  in  it,  260 
agreement  may  be  not  void  though  forbidden,  264 
to  make  disposition  by  will,  good  by  English  law,  808 
ancooditional,  not  excused  by  performanoe  being  in  fact  impossible, 

356 
to  pay  rent,  not  avoided  in  English  law  by  accidental  destruction  of 

premises,  358 
when  held  conditional  on  performance  being  or  remaining  possible, 

360,  »qq, 
constmction  of  certain  exceptions  providing  for  accidents,  366 
dissolution  of  by  subsequent  impossibility  does  not  affect  acquired 

rights,  370 

See  Impossible  Agreements. 
effect  of,  not  altered  by  mistaken  construction  acted  on  by  party, 

391 
ambiguous,  constmction  acted  upon  by  parties  wiU  be  adopted,  392 
effect  of  including  property  in  by  mistake,  415,  417 
satisfaction  by  stranger,  whether  a  bar  to  subsequent  action  upon, 

410 
personal,  cannot  be  assigned,  411 
in  writing,  cannot  be  varied  by  verbal  agreement,  438 
but  may  be  verbally  waived  in  equity,  gu.  whether  at  law,  439,  n. 
apparent,  where  document  not  meant  to  operate  as,  439 
when  voidable  for  Misbeprbsezttatiok,  {which  tee),  464,  482,  iqq. 

And  iu  REsassiON. 
representations,  ftc,  not  amounting  to,  may  be  binding  as  estoppel, 

580,  584 
requiring  stamp,  variation  of,  by  subsequent  unstamped  agreement, 

588 

CONTRACT  BY  CORRESPONDENCE : 
how  and  when  completed,  13,  tqq, 
present  state  of  the  law  as  to,  16 

COPYHOLDER : 

infant,  must  pay  fine,  46 

COPYRIGHT : 

assignments  of,  147 

CORPORATION  : 

sole  and  aggregate,  85 

can  act  only  by  agent,  86 

R  R 
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CORPORATION— €oii//jitf<dL 

cmnnoi  incur  strictlj  pecsonal  liabilities,  87 

tmt  WMj  be  Hsble  ex  delieto  for  acts  of  its  agents,  87 

conaeqneiioes  of  the  distinctioii  of  it  from  its  existiiig  members,  88,  89 

what  is  the  presomptioii  of  oommon  law  as  to  general  oompetenoe  of, 

90 
powers  of,  how  modified  by  rights  of  dissentiiig  members,  93 
by  oomiderataoiis  of  public  policy  as  to  purposes  of  incozporataon,  95 
and  as  to  the  interest  of  the  pnUic  as  investors,  97 
modem  authorities  on  powers  of,  considered,  98,  tqq. 
capacities  incident  to  incorporation  generally,  99 
created  for  special  poipoees  :  meaning  of  uUra  rifief,  104 
rights  of  dissenting  shareholders  to  restrain  action  of,  107 
power  of  officers  to  bind  by  apparently  regular  acts,  109 
how  far  irregular  transactions  may  be  ratified  by  assent  of   aU 

members.  111 
cannot  bind  itself  by  negotiable  instnmients,  115 
unless  by  special  provisions  or  as  a  necessary  part  of  its  business, 

117 
bound  by  estoppel,  &c,  118 
contracts  formerly  required  to  be  under  seal,  180 
exception  as  to  contracts  in  course  of  teade,  132 
in  case  of  non-trading  cozporations  as  to  contracts  incidental  to  pur- 
poses of  incorporation,  136 
contracts  of  municipal  corporations,  137 
appointments  to  offices,  137 

may  sue  upon  executed  contract  though  not  originally  bound,  133 
liable  on  contract  implied  in  law,  139 
statutoiy  forms  of  contract,  139 
{jummaxy  of  law  as  to  form  of  corporate  contracts,  140 
whether  seal  equivalent  to  signature  for  making  negotiable  instru- 
ments, 213 

CORRESPONDENCE.    See  Cozttbact  bt  Cobbesponbencb. 

COVENANT : 

relating  to  real  property,  person  not  party  may  take  benefit  •f,  195 
to  pay  money  under  unlawful  agreement,  void  though  distinct  from 

the  original  agreement,  322 
when  covenants  run  with  land,  218 
difference  between  common  law  and  equity,  221 

CREDITORS : 

agreements  in  fraud  of,  247 

CUSTODY  OF  CHILDREN : 

agreements  as  to,  how  far  valid,  303,  805 

CUSTODY  O^  INFANTS'  ACT,  305. 
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CUSTOMS  OF  LONDON  : 

as  to  infant  apprentice,  48,  51 

as  to  married  women  trading  alone,  62 

certain  securities  taken  by  chamberlain  go  to  successor,  86 

as  to  leases,  127,  n, 

DEBENTURES  : 

tranaferable,  rights  of  holder  of,  209 

DEBT: 

action  of  in  early  English  law,  125 

DECEIT,  ACTION  OF  : 

may  lie  against  corporation,  87 
what  is  ground  for,  482 

DEED: 

treated  by  early  English  writers  as  equivalent  to  Roman  Stipulation 

124 
why  it  cannot  be  written  on  wood,  129 
whether  within  Statute  of  Frauds,  146 
of  agent,  principal  not  liable  on,  226 
executed  in  error  as  to  its  contents,  not  binding,  402 
executed  in  favour  of  wrong  party,  whether  void,  409 

DIRECTORS : 

of  public    companies,  extent  of   their  authority  presumed  to  be 

known,  94 
how  far  third  persons  are  bound  to  know  whether  particular  acts  are 

authorized,  109 
power  of,  to  bind  company  by  statements,  503 

DRUNKENNESS : 

effect  of  on  capacity  of  contracting,  same  as  of  insanity,  77 
contract  of  drunken  man  voidable,  not  void,  80,  406 

DURESS  : 

what  is  at  common  law,  520 

when  it  consists  in  threats  the  threat  must  be  of  something  unlawful, 

521 
recovery  of  money  paid  under  compulsion,  522 

EASEMENTS : 

new  kinds  cannot  be  created,  221 

ECCLESIASTICAL  LAW : 

influence  of  on  legal  view  of  morality,  266,  270 

ELECTION  : 

to  avoid  contract  made  in  infancy,  42 
to  charge  principal  or  ifgent,  229 
to  adopt  agr66ment  void  for  mistake,  431 
And  set  Rebcissiok. 

R  B  2 
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"  ENGAGEMENT  " : 

technical  use  of  the  term  with  reference  to  separate  estate,  68 
Ste  Separate  Estate. 

EQUITIES  : 

assignment  of  contract  subject  to,  206 

but  may  be  excluded  by  agreement  of  parties,  208 

attaching  to  n^otiable  instrument,  214 

undisclosed  principal  must  take  agent's  contract  subject  to,  228 

EQUITY : 

treatment  of  infants'  marriage  settlements  in,  40 
no  specific  performance  of  infant's  contract,  41,  44 
liability  of  infant  in,  on  false  representation  of  full  age,  56 
doctrines  of,  as  to  married  women's  separate  estate,  65,  »qq. 

See  Separate  Estate. 
adopts  rule  of  law  as  to  acts  of  lunatic,  &c.,  81 
decisions  on  corporate  powers  in,  99,  106,  108 
whether  the  doctrine  of  consideration  took  its  origin  in,  156 
what  is  good  consideration  in,  159 

treatment  of  voluntary  covenants  and  imperfect  gifts  in,  168 
treatment  of  contract  by  advertisement  in,  184 
when  companies  bound  by  promoters'  agivements  in,  188 
who  may  be  bound  by  or  may  enforce  contract  in,  189,  194,  197, 

201 
assignment  of  contract  in,  202,  $qq, 
notice  to  debtor  required,  205 
assignee  takes  subject  to  "  equities,"  206 
assignment  "  free  from  equities,"  208 
agrees  with  common  law  as  to  n^^Uable  instruments,  212 
doctrine  of,  as  to  covenants  running  with  land,  219 
conflict  with  common  law  on  this  question,  221 
will  not  protect  copyright  of  seditious  or  unmoral  publications,  274 
rules  of  as  to  custody  of  infants,  804 
doctrine  of  as  to  unlawful  agreements  where  parties  not  in  jpari 

delicto,  382 
apparent  difference  from  common  law,  as  to  repayment  of  money 

paid  under  contract  when  fiurther  performance  becomes  impossible, 

870 
contracts  voidable  in,  on  ground  of  fraud,  ftc,  888 
rule  of,  as  to  purchase  for  value  without  notice,  887 
will  not  deprive  purchaser  for  value  of  anything  he  has  actually 

got,  388,  n. 
agrees  with  law  as  to  recovering  back  payments  made  by  mistake, 

398 
as  to  fundamental  error  avoiding  agreement,  403,  415,  420,  426 
decisions  in,  on  sales  of  land  where  parcels  included  by  mistake,  415, 

417 
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EQXJlTY-^eantinued, 

on  purchase  of  »  party's  own  property  by  mutake,  427 

oorrection  of  obvioiu  mistakes  in  expression  both  at  law  and  in 

equity,  434 
agrees  with  law  in  excluding  parol  evidence  on  questions  of  pure 

construction,  438 
oral  waiver  of  written  contract  in,  439,  n. 
restricted  construction  of  general  words  in,  442 
when  time  is  of  essence  of  contract  in,  443 
relief  against  penalties  in,  445 

admission  of  oral  evidence  as  defence  against  specific  performance  of 
contract  in  writing,  448 

BBCnnoATlON  of  instruments  in  {which  see),  450,  iqq, 
general  rules  of,  as  to  misrepresentation,  464,  482,  485 
agrees  with  law  ae  to  creditor's  duty  to  surety,  469 
roles  of,  as  to  specific  performance  and  compensation  on  sales  of 

land,  472—476 
suits  analagous  to  action  of  deceit  in,  482,  n. 
former  difference  of,  from  law  as  to  sales  by  auction,  493 
doctrine  of  as  to  "  making  repreeentatiens  good,"  497 
rules  of,  as  to  loss  of  remedies  by  acquiescence,  516 
jurisdiction  o^  to  cancel  instruments,  519 
doctrine  of,  as  to  undue  influence,  523,  »qq, 

as  to  refusing  specific  performance  on  ground  of  undervalue, 

541 
as  to  "expectant  heirs,"  547 
as  to  *'  catching  bargains,"  553 
as  to  part  performance  of  informal  agreement,  580 
as  to  estoppel  by  representation  or  acquiescence,  580,  583 
liabilities  in,  incidentally  recognized  at  common  law,  599 

ESTOPPEL : 

corporations  bound  by,  118 

of  holder  of  instrument  dealing  with  it  as  negotiable,  214 

of  party  who  has  induced  a  fundamental  error  by  misrepresentation, 

431 
of  one  party  to  instrument  who  acts  as  other's  agent  in  preparing  it 

455 
by  negligence,  whether  applicable  to  deeds,  402,  n, 
extended  doctrine  of,  in  equity,  580,  583 

EVIDENCE : 

extrinsic,  always  admissible  to  show  illegality  of  agreement,  324 
subsequent  conduct  of  parties  may  be  evidence  of  original  unlawful 

intention,  325 
rules  of,  distinguished  from  rules  of  construction,  437 
parol,  not  admitted  to  vary  written  contract,  438 
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EyiDEKCR-«oii/tfi««ii 

of  ond  YtiiMtiaa,  >dmitt<^  m  dflienoe  to  wpedBc  petlonuAoe  of 

written  agreement,  bat  not  to  obtain  pecformaooe  of  agreament 

as  varied,  448 
oral,  inadmiadble  to  rectify  instniment  wlieie  there  is  previous 

agreement  in  writing,  451 
bat  seems  admissible  where  there  is  no  previous  written  a^^reement, 

451,  452 

EXECUTORS: 

general  ri^t  and  liability  of  on  contraots  of  testator,  187,  n, 
cannot  sne  or  be  sued  on  contracts  of  personal  service,  367 
or  on  contract  to  marry,  370 

EXPECTANCY  : 

sale  of ;  not  nnlawfol,  803 

EXPECTANT  HEIKS : 

protection  of,  hy  courts  of  equity,  547 

FIDUCIARY  RELATION  : 

between  contracting  parties,  eflfect  of,  524 
instances  of,  534 

FORBEARANCE  TO  SUE : 

as  consideration  for  promise,  1-65 

-  FOREIGN  LAW : 

foreign  revenue  laws  said  to  be  disregarded,  284 

as  to  stamps,  effect  of,  285 

agreements  lawful  by,  but  not  by  law  of  forum,  treatment  of,  837 

subsequent  prohibition  by,  deemed  to  make  performance  of  contract 

not  unlawful  but  impossible,  340 
contract  rendered  impossible  of  performance  by,  not  dischai^ged,  353 
And  see  Conflict  op  Laws. 

FORFEITURE  : 

relief  against,  in  equity,  445 

FORMAL  CONTRACTS  : 

their  importance  in  ancient  law,  119 

position  of  informal  contracts  in  Roman  law,  121 

in  old  English  law,  124, 125 

requirements  of  form  now  the  exception,  129 

contracts  of  record,  129 

cases  where  form  spedaUy  required,  130,  sqq. 

See  CoRPOBATioNB,  Fjiauds  (Statute  of). 

FRAUD: 

of  agent,  corporation  liable  for,  87,  88 

on  creditors  in  compositions,  ko.,  247 

on  third  party,  makes  agreement  void,  240 
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FRAUD— <ym/t»u«f. 

settlements  in  "  fraud  of  marital  right,"  254 

dissimolatioii  of  unlawful  purpose  by  one  party  to  contract  is,  342 

delivery  of  goods  to  wrong  person  obtained  by,  passes  no  property, 

409 
passive  acquiesoenoe  in  self-deception  of  other  party  is  not,  422 
how  distinguished  from  misrepresentation,  488 
what  is  fraudulent  representation  or  concealment,  490 
mere  silenoe  is  not,  in  ordinary  cases,  491 
reckless  assertions,  492 

speciid  doctrines  as  to  sales  by  auction  and  marriage,  493 
transactions  voidable  when  consent  of  third  persons  obtained  by, 

494 
roles  as  to  vescinding  contract  for,  how  far  the  same  as  for  simple 

misrepresentation,  495, 496,  502 
contract  incidental  to  a  fraud  is  itself  fraudulent,  600 
unfounded  charges  of,  visited  with  costs,  618 
And  tee  RiscissiON. 

PEAUBS,  STATUTE  OF : 

as  to  special  promise  by  executor,  142 

as  to  guaranties,  142 

as  to  agreements  in,  consideration  of  marriage,  143 

as  to  interests  in  land,  143 

as  to  agreements  not  to  be  performed  within  a  year,  144 

as  to  the  note  or  memorandum,  145. 

efifect  of  note  signed  by  one  party  only,  7,  n. 

whether  applicable  to  deeds,  146 

foreign  laws  analogous  to,  149 

contracts  by  advertisement  not  exempt  from,  186 

efifect  of,  where  writing  does  not  represent  the  real  agreement,  449 

informal  agreements  within  s.  4  not  void  :  otherwise  as  to  s.  17,  676 

ante-nuptial  agreements  confirmed  by  post-nuptial  writing,  682 

rehktion  of,  to  equitable  doctrine  of  part  performance,  580 

FRAUDULENT  PREFERENCE  : 

agreements  with  particular  creditors  by  way  of,  224,  225 

GAMING : 

treatment  of  gaming  debts  contracted  abroad  and  not  unlawful  by 

local  law,  338 

GENERAL  WORDS  : 

restrained  by  context  both  at  law  and  in  equity,  486 

and  in  equity  by  intention  appearing  from  external  evidence,  442 

GERMAN  COMMERCIAL  CODE : 
on  formation  of  contracts^  32 

exempts  commercial  contracts  from  requiromcnta  of  form,  150 
extends  rule  of  market  overt,  387,  ». 
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GIFT: 

imperfect,  not  aided  in  equity,  169 

acceptance  of  as  loan,  effect  of,  407 

» 

GOODS  : 

order  for  delivery  of  may  be  asBEignable  free  from  eqnitieB,  209 
bat  cannot  be  negotiable,  213 
contract  cannot  ran  with,  217 

deliveiy  of   to  wrong  person  by  mistake  or  fraud   does  not  pass 
property,  407,  409 

And  tee  Sali  ok  Goods. 

GUARANTY: 

within  Statute  of  Frauds,  142 

voidable  for  misrepresentation  or  dissimulation  to  surety,  469 

HUSBAND  AND  WIFE :  See  MABBncn  Woken,  Separate  Bsiatb 
Separation  Deeds. 

IGNORANCE  : 

of  law,  may  be  material  as  exdnding  specific  unlawful  intention, 

326,  341 
does  not  in  general  exclude  dvil  liability,  385 
reckless  or  negligent,  carries  responsibilities  of  knowledge,  483 
See  aUo  Mistake. 

« IQNORAN'nA  JURIS" : 

meaning  of,  explained  by  Lord  Westbury,  428 

ILLEGALITY : 

of  contracts  by  companies  tending  to  defeat  purposes  of  incorpora- 
tion, 96 

And  tee  Unlawful  Agreements. 

IMMORAL  AGREEMENTS : 

void  ;  what  are  such,  and  what  is  immoral  consideration,  266 
agreement  immoral  jure  gentium  cannot  be  justified  by  any  local 
hiw,  809 

IMMORAL  PUBLICATIONS  : 

punishable  by  criminal  law,  and  therefore  no  ground  of  dvil  rights, 
274 

IMPOSSIBLE  AGREEMENTS : 

general  statement  of  law  as  to,  849 

agreement  impossible  in  itself  void  :  what  is  meant  by  impossibiHty 

for  this  purpose,  350 
"  practical  impossibility"  not  equivalent  to  absolute  Impossibility,  852 
repugnant  promises,  &c,  352 
promisor's  not  having  means  of  perfonoanoe  is  not  impossibility, 

358 
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IMPOSSIBLE  AGR££M£NTS--roiifo«u<xf. 

warranty  of  contingent  acts  or  events,  353 

agreement  impossible  in  law,  void,  354 

promisor  excused  when  performance    becomes  impossible  by  law, 

355 
perfonnance  being  impossible  in  fact,  no  excuse  in  absolute  contract, 

856 
impossibility  by  foreign  law,  no  excuse,  358 
effect  of  accidents  subsequent  to  contract :  analogy  of  contract  to 

pay  rent,  when  premises  accidentally  destroyed,  358 
exception  of  accidents  not  contemplated  by  contract,  361,  $qq, 
where  performance  depends  on  existence  of  specific  thing,  362 
where  subject-matter  destroyed  without  fault  on  either  side,  363, 

364 
state  of  things  at  date  of  agreement  not  contemplated  by  parties, 

365 
construction  of  covenants  in  mining  leases,  365 
express  exceptions  in  commercial  contracts,  366 
where  performance  depends  on  life  or  health  of  a  person,  implied 

condition  that  life  or  health  shall  continue,  367 
anomalous  treatment  of  contract  to  marry,  869 
impossibility  caused  by  default  of  promisor,  equivalent  to  breach  of 

contract,  871 
by  default  of  promisee,  discharges  promiBor,  and  he  may  recover  loss 

or  rescind  the  contract,  371 
alternative  contracts  where  one   thing  is  or  becomes  impossible, 

373 
conditional  contracts  where  the  condition  is  or  becomes  impossiblo, 

375 
where  condition  of  bond  impossible,  obligation  is  absolute,  377 
otherwise  where  the   condition  subsequently  becomes  impossible, 

877 
alternative  conditions  in  bonds  where  one  is  or  becomes  impossible, 

878 
Indian  Contract  Act  on  impossible  agreements,  379 

INDIAN  CONTRACT  ACT : 

its  definitions  of  agreement,  &c,  6 

on  the  communication,  acceptance,  and  revocation  of  proposals,  18 

on  quasi-contracts,  or  contracts  implied  in  law,  80 

on  proposal  and  acceptance,  31 

on  contracts  of  persons  of  unsound  mind,  88 

on  discharge  of  contracts,  164 

on  parties  to  contract  by  agent,  236 

on  knowledge  of  agent  being  knowledge  of  principal,  225,  n. 

makes  wagers  void,  277 

provirions  of,  as  to  unlawful  agreements,  845 

provisions  of,  as  to  impossible  agreements,  879 


618  INDEX. 

• 

INDIAN  CONTRACT  ACT^-eonHnued, 

does  not  adopt  English  rule  of  market  overt,  S87i  n. 
on  material  common  mistake  avoiding  agreement,  425 
on  time  being  of  essence  of  contract,  445 

abolishes  distinction  between  penalty  and  liquidated  damages,  448,  n. 
on  distinction  of  mere  silence  from  representation,  492 
on  sales  by  auction,  493 

on  responsibility  of  principal  for  frwcl  of  agent,  508 
on  inadequacy  of  consideration,  541 

on   coercion,  undue  influence,  fraud,  misrepreaentatioa  and  mis- 
take, 564 
on  reacisHJon  of  voidable  contracts,  566 

INDICTMENT : 

may  lie  against  corporation  in  certain  cases,  87 

INFANTS : 

generally  cannot  bind  tkemselveB  by  contract,  84 

general  statement  of  the  law,  84 

contracts  of,  voidable  at  common  law:  no  real  authority  for  holding 

them  in  any  case  void,  86 
bonds,  36 

trading  contracts,  37 
contracts  of  service,  37 
leases,  38 
sales  of  land,  38 
partnership,  38 
marriage,  39 

marriage  settlements,  40 
negotiable  instruments  and  accounts  stated,  40 
infant  cannot  have  spedfio  performance,  41,  44 
at  what  time  he  may  avoid  his  contracts,  42 
liable  on  obligations  incident  to  property ;  leases  and  railway  shares, 

46 
liable  when  contract  for  his  benefit,  47 
liable  for  necessaries,  48 
what  are  necessaries,  how  ascertained,  49 
question  of  fact,  subject  to  question  of  law  whether  the  things  are 

firim&  facte  necessaiy,  49 
liability  for  necessaries  on  simple  contract  only,  53 
what  contracts  infant  can  make  by  custom  or  statute,  58,  54 
not  liable  for  wrong  when  the  cause  of  action  is  substantially  on  a 

contract,  54 
whether  liable  on  contract  implied  in  law,  55 
liable  in  equity  for  representing  himself  as  of  full  age,  56 
but  not  to  prejudice  of  subsequent  valid  contract,  57   ' 

INFANTS'  RELIEF  ACT : 

does  not  make  ratification  wholly  inoperative,  43 
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INFANTS'  RELIEF  ACT-^eontinued. 
effect  of  sectioii  1,  44 

effect  Binee  the  Act  of  affirming  agreement  ToidaUe  at  common  law 
697 

INSUEANCE  : 

contract  of,  liberally  construed  in  favour  of  true  intention,  454 

INSURANCE  (FIRE)  : 

contxact  of  insnreia  to  reinstate  is  unconditional  after  election  made, 

867 
effect  of,  as  between  landlord  and  teiia&t»  869 
implies  condition  that  property  is  correctly  described,  466 

INSURANCE  (LIFE) : 

no  such  duty  of  disclosure  as  in  marine  insurance,  467 

INSURANCE  (MARINE) : 

must  be  ezpresaed  in  policy,  148 

seamen's  wages  not  insurable,  806 

where  voyage  illegal  to  knowledge  of  owner,  void,  321 

voidable  for  material  misrepresentation  or  non-disoloenre,  466 

stamped  policy  required  by  statute,  686 

the  **  slip"  nevertheless  recognized  for  collateral  puiposes,  686 

the  rights  of  the  parties  determined  at  the  date  of  the  slip,  ib.  687 

KNOWLEDGE  : 

how  far  material  on  question  of  unlawfulness  of  agreement,  341 

LAND: 

Statute  of  Frauds  as  to  sale  of  interest  in,  143 
what  covenants  run  with,  219 
sale  of  by  auction,  employment  of  puffer  ftt,  493 
See  Salb  ov  Land. 

TJLNDLORD  AND  TENANT : 

covenants  running  with  tenancy  or  reversion,  218 
lessor  cannot  resume  possession  actually  delivered  on  discovering  un- 
lawful purpose  or  fraud  of  lessee,  820,  489 
but  may  rescind  if  possession  has  not  been  delivered,  temble,  821 
rent  payable  though  premises  accidentally  destroyed,  868 
lessor  is  not  bound  to  inform  lessee  of  state  of  premises,  479 

LAW  MERCHANT  : 

peculiarities  of,  as  to  negotiable  instruments,  212 
not  invariable,  214 

LEASE: 

of  infant  at  common  law,  voidable,  88 

statutory  powers  of  infants  to  renew  and  make,  64 

statutory  renewal  of  by  married  women,  64 

Statute  of  Frauds  as  to,  144 

of  tenements  for  unlawful  purpose,  no  action  on  covenants,  320 

for  lives,  effect  of  contract  for  sale  of,  429 
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LIQUIDATED  DAMAfiBS : 


iBKlioB  of  horn  penalty,  447 

LONDON: 

cvte  of,  3M  to  mirut  apfveBtioe,  48»  54 

M  to  ■■■ffTifiil  wQBca  tiadiiig  akne,  62.    Amd  jer  ppi  86, 127,  «. 

LUNATIC : 

■singeof,  Toid,76 

•o  fomid  bj  HMfnirition,  inei^MHfi  of  acts  ia  the  law,  76 

Babk  fcriwwwriw,  77 

oontnctB  m  lucid  intenrala  and  eoBtncta  prior  to  lonacj  good,  77 

oontxaei  of  (not  ao  found  by  inqidaitkMi),  in  genenJ  ToidaUe  not 

▼Old,  80 
biatoij  of  different  doctrinea  on  the  aobject^  77 — 80 
atatemeat  of  the  nodem  rale,  82 
oontract  of,  why  only  Toidable  thoogh  he  haa  no  agreeing  mind,  406 

MAINTENANCE: 

attemptato  oppoae  eqoitable  aasignmenta  on  ground  of«  289 

de6nition  of ;  H  indndea  champerty,  294 

what  amoimta  to,  295,  297,  802 

atatate  of  Henry  VXIL  against  baying  pretended  titles,  800 

what  dealingB  are  within  the  atatate,  801 

no  maintenance  withoat  onlawfol  intention,  808 

may  be  jostified  by  kindred  or  affinity,  308 

MAJOEITY  : 

abase  of  ooiporate  powers  by,  108 

MALUM  PROHIBITUM  and  vudnm  in  $e,  260 


IXDBX.  621 

MARITAL  RIGHT  : 

Bettlementa  in  fraud  of,  254 

MARKET: 

sale  of  hones  at,  148 

MARRIAGE  : 

of  infants,  39 

promiBe  of,  infant  may  sne  but  is  not  liable  on,  40 
agreements  in  consideration  of,  143 
within  prohibited  degrees,  void,  256 
of  members  of  Royal  Family,  Act  regulating,  258 
agreements  in  general  restraint  of,  yoid,  306 
conditions  in  restraint  of,  807 

polygamous,  not  recognised  by  English  Divorce  Court,  835 
illness  unfitting  for,  does  not  avoid  contract  to  marry,  369 
contract  to  marry  not  vherrimcs  fidtif  481 
not  rendered  invalid  by  fraud,  493 

informal  agreements  in    consideration  of,  how  far  made  valid  by 
post-nuptial  settlement,  582 

MARRIED  WOMEN  : 

at  common  law  cannot  contract,  58 

even  if  living  and  trading  alone,  59 

acquisition  of  things  in  action  by,  59 

renewed  promise  by,  cannot  revive  barred  debt,  60 

exceptions  to  incapacity  :  queen  consort,  60 

wife  of  person  civilly  dead,  60 

„    of  alien  who  has  never  been  in  England,  61 
custom  of  London  as  to  sole  trader,  62 
exceptional  contracts  with  husband  as  to  separation,  62 
statutoiy  exceptions,  judicial  separation,  &c.,  62 
Married  Women's  Property  Act,  63 
liability  for  ante-nuptial  debts  under,  72  , 
statutory  provisions  for  renewal  of  leases  by,  64 

Separate  Estate  {which  aet),  65 
agreement  by  to  execute  power,  apart  from  separate  use,  76 
settlements  of,  in  fraud  of  marital  right,  254 
interests  of,  may  be  bound  by  equitable  estoppel,  584 

MAXIMS  : 

alteri  stipulari  nemo  potest,  152 

in  pari  delicto  potior  est  conditio  defendentis,  327 

locus  regit  actum,  340 

non  videntur  qui  errant  consentire,  884 

nulla  voluntas  errantis  est,  389 

ignorantia  juris  baud  excusat,  428 

mala  grammatica  non  vitiat  chartam,  485 

expressio  unius  est  exdusio  alterius,  487 

verba  accipiuntur  fortius  contra  proferentem,  476 


622  INDEX. 

MEDICAL  PRACTITIONERS  : 

regulations  of  Medical  Act  as  to  their  right  of  remuneratioiii  591 
conditions  precedent  to  recovering  chargesi  593 
presumption  of  influence  in  gifts,  &c.,  from  patients,  536 

MINES : 

construction  of  unqualified  covenants  to  work,  865 

MISREPRESENTATION  : 

producing  fundamental  error,  makes  agreement  void  as  against  third 

persons,  but  as  between  the  parties  binding  by  estoppel  at  the 

option  of  the  party  misled,  430 
fraudulent  or  non-fraudulent,  461 
general  doctrines  of  common  law  and  of  equity,  462,  463 
distinction  of  it  from  mere  non-disclosure,  453,  460,  463,  469 
special  rules  as  to,  in  contracts  of  insurance,  466 
in  contract  of  suretyship,  469 
in  contract  for  sale  of  land,  472 

rules  of  equity  as  to  perfoimanoe  with  compensation,  472 
duty  of  vendor  to  describe  property  correctly,  476 
in  family  settiements,  479 
in  contract  to  take  shares,  480 
in  contract  to  marry,  481 
efifect  of  on  contracts  in  general,  482,  sqq. 
when  it  Ib  an  actionable  wrong,  482 

material,  though  innocent,  makes  contract  voidable  in  equity,  4  85 
where  party  misled  has  means  of  knowledge,  486 
immaterial,  in  cases  of  active  representation,  unless  he  uses  his  means 

and  acts  on  his  own  judgment,  487 
rights  of  party  misled,  507 

And  see  Rescission. 

MISTAKE  : 

distinction  of  from  Fraud,  382 

in  private  law  has  not  as  such  any  univenal  consequences,  385 

does  not  as  a  rule  avoid  liability,  385 

certain  exceptions  to  this  for  protection  of  persons  acting  under 

judicial  process,  386 
sometimes  a  condition  of  titie  :  purchase  for  value  without  notice, 

387 
does  not  as  a  rule  alter  existing  rights  of  the  party  or  of  other 

persons  :  instances  of  misdelivery  of  goods  and  payments  to  wrong 

persons,  390 
mistake  in  construction  by  parties  does  not  alter  contract,  391 
special  cases  where  it  is  of  real  importance,  393 
mistake  of  fact  and  of  law,  393 
the  distinction  is  really  of  limited  application,  394 
cases  whore  it  ia  not  applicable,  395 
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"MISTAKE— continued, 

CMM  of  compromue,  &c.,  896 

the  diBtinctioa  does  apply  inJQcxibly  to  recovering  back  money  paid 
by  mistake,  397 

and  in  equity  as  well  as  at  law,  398 

mistake  excluding  tme  consent,  399 

difiFerent  kinds  of  fundamental  error,  400 

as  to  nature  of  transaction,  401 

as  to  its  legal  character  (as  whether  sale  or  gift),  406 

mistaken  delivery  of  money,  &c.,  passes  no  property,  407,  n» 

as  to  person  of  the  other  party,  406 

partial  exceptions  to  the  rule  in  assignment  of  contracts  and  agency, 
411,412 

as  to  subject-matter  of  the  contract,  413 

herein  as  to  the  specific  thing,  414 

as  to  nature  of  company  in  which  shares  are  taken,  417 

or  as  to  kind  or  quantity,  418 

or  price,  419 

or  other  material  attribute  of  subject-matter,  420 

when  error  must  be  common  to  avoid  agreement,  421,  422 

as  to  existence  of  subject-matter,  425 

agreements  to  purchase  or  pay  rent  for  property  really  one's  own, 
427 

where  fundamental  error  produced  by  misrepresentation,  430 

rights  and  remedies  of  parties,  where  agreement  void  for  funda- 
mental error,  432 

election  to  adopt  agreement,  432 

mistake  in  expression  of  true  consent,  433,  aqq, 

correction  of  obvious  mistakes  by  ordinary  construction,  434 

restriction  of  general  words,  436,  442 

in  expression  of  contract,  a  bar  to  specific  perionnance,  448 
Rbotifica^ioh  of  instruments  on  ground  of  {which  see),  450 

MONEY  PAID : 

by  infant  under  voidable  contract,  cannot  be  recovered  after  contract 

executed,  42 
under  Unlawful  Aqreeuent  {which  see)  when  it  can  bo  recovered 

back,  827,  sqq, 
in  actual  ignorance    of    fact    though  with  means  if   knowledge, 

recoverable,  897 
with  knowledge  of  facts,  though  under  mistake  of  law,  not  recoverable 

either  at  common  law  or  in  equity  (except  mistaken  payment  by 

officer  of  court),  392,  398 
cannot  be  recovered  back  where  former  state  of  things  cannot  be 

restored,  612 
under  compulsion,  recoverable,  522 
under  informal  agreement  within  s.  4  of   Statute  of  Frauds,  not 

recoverable,  578 
for  small  debts  within  Tippling  Act,  not  recoverable,  597 
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MONEY  RECEIVED  : 

ftciion  for,  lies  against  coipomtion,  139 

MORTGAGES : 

treatment  of  in  equity,  446 

the  Conrt  will  treat  nominal  sale  as,  if  snch  is  true  intention,  446 

NECESSARIES : 

liability  of  infant  for,  85,  48,  sqq, 

the  liability  is  on  simple  contract  only,  53 

what  are,  a  question  of  mixed  fact  and  law,  49 

articles  being  ci^ble  of  real  use  not  a  soflBdent  test^  51 

apparent  means  of  bnyer  not  material,  51 

not  confined  to  goods,  52 

liability  of  lunatic  for,  77 

NEGLIGENCE : 

of  agent,  corporation  answerable  for  as  well  as  natural  person,  87 

agent  mnst  not  profit  by  his  own,  254 

does  not  exclude  right  to  rescind  for  misreparesentation,  486 

NEGOTIABLE  INSTRUMENTS : 

corporations  in  general  cannot  issae^  115 

in  what  cases  they  can,  117 

mnst  be  in  writing,  141 

payable  to  treasurer,  Ac,  of  a  society  for  tiire  being,  bad,  200 

peculiar  qualities  of,  211 

what  can  be  admitted  as,  213 

how  they  cease  to  be  so,  214 

principal  bound  by  acceptance  of  agent  though  not  in  princ^wl's 

name,  226 
the  holder  of  cannot  make  title  through  forged  indorseirent»  388 
signature  of,  in  error  as  to  nature  of  instrument,  not  binding,  40S 

NOTICE : 

assignee  of  married  woman's   separate  property  with,  bound  by 

engagement  affecting  it,  70 
to  debtor,  of  assignment  of  contract,  204 
purchase  for  value  without,  387 

NOVATION  : 

its  nature  explained,  189 

NUDUM  PACTUM: 

in  Roman  law,  122 

change  in  the  meaning  of  the  term  in  English  use,  1 55 

NUISANCE  : 

corporation  indictable  for,  87 


iXDBX.  625 

OFFENCE : 

agreement  to  ooiiimit»  void,  244 
oomponnding  of,  291 

OFFER  :  See  Pbopobal. 

OFFICES  : 

ftppointmentB  to,  by  corporations  must  be  nnder  seal,  187 
sale  of,  nnlawfol,  289 

PAB  DELICTUM  : 
doctrine  of,  327 
qualifications  of  and  exceptions  to  it,  329,  331 

PART  PERFORMANCE  : 

equitable  doctrine  of,  580 

PARTIES : 

to  contract,  rules  as  to,  171 

to  action  on  contract  made  by  agent,  224 

PARTNER  : 

infant  may  be,  38 

and  is  bound  if  he  does  not  repudiate  at  full  age,  43 

extent  of  partner's  authority  to  bind  the  firm^  98 

PARTNERSHIP  : 

shares  in,  transferable  at  common  law,  216 

PENALTIES  : 

imposition  of  by  statute,  implies  prohibition,  260 
relief  in  equity  against,  445 
and  liquidated  damages,  447 

PERSONAL  CONTRACTS  : 

implied  condition  in,  as  to  life  or  health  of  party  continuing,  367 
not  assignable,  411 

PHYSICIANS  : 

rights  of,  as  to  payment  for  services  at  common  law,  591 
under  Medical  Act,  591,  692 

PRINCIPAL  AND  AGENT  : 

principal  when  liable  on  contracts  made  by  agent,  225,  «99. 

rights  of  undisclosed,  227 
sub-agent  not  agent  of,  412 

S  S 
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PRINCIPAL  AND  AGENT— <»ii«t»tt«i. 

principal  not  liable  if  exclusive  credit  given  to  ag«nt,  229 

when  professed  agent  may  declare  himself  as  real  principal,  235 
agent's  authority  determined  by  death  of  principal,  236 
principal  when  answerable  for  representations  of  agents  501 
agent  always  liable  for  his  own  wrong,  504 
And  9ee  Agshot. 

PROMISE : 

as  constituting  oontract,  5 

inferred  in  fact  or  implied  by  law,  28 

founded  on  moral  duty,  not  binding,  without  valuable  consideration^ 

157 
too  vague  to  be  enforced,  161 
how  far  promise  to  perform  existing  duty  can  be  condderationy  161, 

163 
by  advertisement  or  general  annoimoement>  nature  and  limits  of, 

174,  sqq, 
to  several,  whether  one  can  sne  on,  199 

PROMISES : 

in  same  instrument,  where  some  lawful  and  some  not,  817 

PROMOTERS  : 

agreements  of,  when  Hnding  on  company,  188 

duties  of,  to  company,  481 

statements  of,  may  become  statements  of  company,  503 

PROPOSAL  OF  CONTRACT  : 
when  it  may  be  revoked,  8 
when  it  must  be  accepted,  9 
revocation  must  be  communicated,  10 
is  revoked  by  death  of  proposer  before  acceptance,  20 
by  Indian  Act  only  if  kno?m  to  other  party,  20 
may  be  communicated  by  conduct,  28 

PUBLIC  POLICY : 

corporate  powers  must  not  be  used  to  defeat  purposes  of  incorpora- 
tion, 95 
doctrine  of,  applied  to  corporate  acts,  113 
the  doctrine  extended  in  order  to  discourage  wagers,  276 
opinions  in  EgerUm  v.  BrovmUno^  and  effect  of  the  decision,  278,  280 
rules  not  to  be  arbitrarily  extended,  281 
trading  with  enemies,  281 
aiding  hostilities  against  friendly  nations,  283 
as  to  foreign  revenue  laws,  284 
agreements  for  corrupt  or  improper  influence,  286 
sale  of  offices,  &c.,  289 
compounding  offences,  290 
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PUBLIC  POLICY— <»Ji<inii««. 

agreements  for  reference  to  arbitration,  292 
maintenjuice  and  champerty,  294,  sqq. 
agreements  as  to  custody  of  children,  804 
as  to  agreements  limiting  freedom  of  individual  action,  805 
agreements  in  restraint  of  marriage,  806 
agreements  to  influence  testator,  308 
agreements  in  Rbtraint  or  Thadb  {which  tee),  809,  $qq. 
agreements  against  interests  of  State  where  sued  npon  cannot  be 
supported  by  any  local  law,  888,  889 

PUBLICATIONS : 

immoral,  ftc,  cannot  be  ground  of  dvil  rights,  274 

QUASI-CONTRACTS : 

distinguished  from  tadt  but  real  contracts,  29 
appear  as  fictitious  contracts  in  English  law  :  dealt  with  separately 
in  Indian  Contract  Act,  30 

RAILWAY  COMPANY : 

purchase  of  shares  in  or  promotion  of  by  another  railway  company, 

100,102 
agreements  for  running  powers,  Ac.,  101, 102 
liability  of,  as  to  correctness  of  time-table,  177 

RATIFICATION : 

of  infant's  contract :  effect  of  Infants'  Relief  Act,  48 

of  irregular  acts  by  assent  of  shareholders,  95,  111 

of  agenf  s  acts,  192 

must  be  by  one  who  might  have  been  oiiginally  bound,  233 

RECORD: 

contracts  of,  129 

RECTIFICATION  OF  INSTRUMENTS : 
jurisdiction  of  the  court  in,  450,  454 
oral  evidence  how  far  admissible,  451 

a  conmion  intention  of  all  parties  different  from  the  expressed  inten- 
tion must  be  shown,  453 
proof  of  one's  party's  intention  will  not  do,  454 
pcasible  exception  where  one  party  acts  as  other's  agent>  454 
special  rules  as  to  settlements,  455 
at  whose  suit  granted,  456 
option  to  rectify  or  set  aside  in  certain  cases,  457 
new  conveyance  not  required,  457 
no  jurisdiction  to  rectify  wills,  459 


REDUCTION  INTO  POSSESSION : 

»n,59 

S  S  2 


of  married  woman's  chose  in  action,  59  i 
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RELEASES : 

restricted  ooiutructioii  of  in  eqiiily,  442 

REPRESENTATION  : 

of  full  age  by  infant,  liability  on,  56 

most  be  shown  to  have  misled  the  other  party,  67 

of  diBOoverture  by  married  woman,  58 

when  silence  is  or  is  not  equivalent  to,  474,  482 

responsibili^  ex  ddieto  for  false,  484 

wh»i  conditions  it  mnst  satisfy  to  be  relied  on  for  rescinding  con- 
tract, 495,  »qq, 

it  mnst  generally  be  of  fact,  495 

not  of  mere  motive  or  intention,  496 

the  equitable  doctrine  of  "making  representations  good"  distin- 
guished, 497 

it  must  in  fact  have  induced  the  contract,  499 

must  be  made  by  a  party  to  the  contract,  501 

of  agent,  when  principal  liable  for,  501 

must  be  made  as  part  of  same  transaction,  504 

REPUDIATION : 

of  shares  by  infant,  89,  46 

RESCISSION : 

ri^t  of,  on  disooyering   unlawful  purpose  of   other  contracting 

party,  820 
of  contract  for  misrepresentation,  466, 9qq,,  482,  485 
for  fraud  or  misrepresentation,  not  allowed  unless  (in  general)  the 

representation  was  of  fact,  495 
and  in  fact  induced  the  contract,  499 
option  to  affirm  or  rescind  contract  for  fraud,  &a,  507 
election  how  determined,  507 
treating  contract  as  subsisting,  507 
election  to  rescind  must  be  communicated,  508 
what  communication  sufficient,  509 
by  or  against  representatives,  510 

not  allowed  where  former  position  cannot  be  restored,  510 
where  party  entitled  to  rescind  has  done  acts  of  ownership,  &e.,  512 
not  allowed  against  purchasers  for  value,  512 
must  be  within  reasonable  time,  for  length  of  time  is  evidence  of 

acquiescence,  515 
for  imdne  influence^  561 

RESTRAINT  OF  TRADE : 

agreements  in  unlimited  restraint  of  trade  ;  void,  309 
limited  restraints  admitted,  810  • 

what  conditions  such  agreements  must  satisfy,  313 
whether  a  limit  in  space  indispensable,  313 
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BESTRAINT  OF  TRADE- conitntMd. 

the  rale  as  to  limits  of  space  does  not  i^iply  to  contracts  of  partner- 
ship or  service,  or  for  preservation  of  trade  secret^  814 
table  showing  what  restrictions  have  been  held  reasonable  in  recent 

cases,  315 
distances  how  measured,  S16 

contract  to  serve  for  life  or  for  exclusive  service  may  be  good,  but 
must  be  mutual,  816 

REVERSION :  See  Sale  of  Rxvsbsion. 

SALE: 

of   mere  expectancy,  valid  by  English  law,  otherwise  by  dvil  law, 

802 
of  future  specific  product,  contract  discharged  by  failure  of  produce, 

888 

SALE  BY  AUCTION : 

when  warranted  without  reserve,  179 

voidable  for  employment  of  puffer,  if  without  reserve,  498 

SALE  OF  GOODS : 

to  infant,  not  necessaries,  void  by  Infants*  Relief  Act,  48 
Statute  of  Frauds  as  to,  144 
Bills  of  Sale  Acts,  146 

of  goods  for  unlawful  putpose,  price  not  recoverable,  819 
warranty  of  title  on,  416,  n. 
warranty  or  condition  upon,  421,  464 
by  sample ;  rule  as  to  secret  defects  in  sample,  481 
purchase  by  one  not  meaning  to  pay  is  fraud,  490 
fraudulent,  effect  of,  618 

distinction  where  delivery  is  obtained  by  false  pretences  without  any 
contract,  618 

SALE  OF  LAND : 

by  or  to  infant,  voidable,  89 
Statute  of  Frauds  as  to,  148 
effect  of  mistake  as  to  parcels,  415 

price,  420 

misdescription  of  thing  sold  distinguished  from  fundamental  error, 

424 
mistaken  purchase  or  tenancy  of  property  really  one's  own,  427 
with  option  of  or  agreement  for  repurchase,  446 
effect  of  misdescription  on,  471 
specific  performance  with  compensation,  472 
duty  of  vendor  to  give  correct  description,  476 
like  duty  of  purchaser  in  special  circumstances,  477 
non-discloBure  of  latent  defect  of  title,  478 
by  auction,  employment  of  puffer  at,  493 
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SALE  OF  OFFICES  : 
unlawful,  289 

SALE  OF  REVERSION : 

under  old  law,  voidable  for  undervalue,  549 

the  development  of  the  doctrine  by  decisionB,  550 

its  abrogation  by  81  Vict  c.  4,  552 

by  pemon  in  dependent  position,  present  rule  as  to,  557 

SEAL: 

companies,  fta,  required  by  statute  to  use  their  proper  seal,  182 
corporation  may  use  any  seal  at  common  law,  99, 182 
misapplication  of,  118, 125 
necessity  of  in  early  English  law,  124 

in  contracts  of  corporations,  130,  tqq, 

SEPARATE  ESTATE : 

origin  of  separate  use,  65 

eariier  doctrines  as  to  the  power  of  binding  separate  estate,  66 

modem  rules  as  to  "  general  engagements,"  67 

married  woman  may  be  shareholder  in  respect  of,  69 

after-aoquired,  whether  bound  by  engagements,  70 

effect  of  cessation  of  coverture,  71 

whether  liable  for  debts  before  marriage,  71 

liability  for  ante-nuptial  debts  under  Married  Women's  Properly 

Act,  72 
whether  "  engagement"  must  comply  with  ordinary  forms  of  con 

tract,  78 
whether  analogy  of  Statute  of  Limitation  applies  to  claims  against, 

74 
whether  liable  on  qnasi-oontract,  74 
not  liable  for  general  tort  or  breach  of  trust,  75 

SEPARATION  DEEDS  : 

agreements  for,  between  husband  and  wife  alone,  62 

when  parties  not  lawfully  married,  proviso  for  reconciliation  void,  269 

validity  of,  270 

eflfect  of,  on  special  points,  272 

avoided  by  reconciliation,  272 

agreement  for  future  separation  vdd,  278 

provisions  for  custody  of  children  in,  304,  805 

SERVICE  : 

infant's  contract  of,  87 

SETTLEMENTS : 

reformation  of  according  to  previous  articles,  455 
duty  of  full  disdoBure  in  negotiations  for,  479 
poet-nuptial,  how  far  supported  by  informal  ante-nuptial  agT«>emeinty 
588 
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SHAREHOLDER : 

infant  may  be,  88 

and  IS  liable  for  calls  if  shares  not  disclaimed,  46 
married  woman  may  be,  in  respect  of  separate  estate,  69 
right  of  to  restrain  company  from  acts  not  warranted  by  its  consti- 
tution, 98, 107 
ratification  by  assent  of,  95,  111 

cannot  treat  contract  as  ▼oid  by  reason  of  varianoe  between  pro- 
spectus and  memorandum  of  association,  417 
right  of  mider  Companies  Act,  1867,  s.  88,  481 
only  original  shareholders  are  entitled  to  rely  on  prospectus,  605 
cannot  repudiate  shares  after  aote  of  ownership,  507 
cancellation  of  shares  on  other  grounds  equivalent  to  repudiation, 

510 
cannot  repudiate  after  change  in  constitution  of  company,  511 
cannot  repudiate  after  commencement  of  winding-up,  514 
must  be  diligent  in  repudiation,  517 

SHARES: 

transfer  of,  148 

sale  of  after  winding-up,  not  enforceable,  425,  480 

SHIPS: 

transfer  of,  147 

SLAVERY : 

American  opinions  as  to  effect  of  abolition  of  on  prior  contracts,  275 
contract  for  sale  of  slaves  in  slave  country,  not  void  in  England,  887 
statutes  against  slave  trade,  844 

"SLIP": 

in  marine  iosnranoe,  effect  of,  585 

SOLICITOR : 

what  agreements  with  dient  are  bad  for  champerty,  297 

purchase  of  subject-matter  of  suit  by,  298 

costs  of  uncertificated  solicitor  not  recoverable,  but  allowable  on 

taxation,  844,  589 
how  soon  ooets  may  be  sued  for,  590 
special  agreements  with  client,  844,  596 

SOLICITOR  AND  CLIENT  : 

special  agreements  between,  allowed  by  statute,  844,  596 

how  affected  by  the  rules  of  law  against  champerty,  297 — 8, 889,  844 

presumption  of  infiuence  in  contracts  between,  526,  581,  568 

SPECIFIC  PERFORMANCE  : 

may  be  refused  without  deciding  there  is  no  contract,  26 
not  granted  at  suit  of  infant,  41 
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SPECIFIC  PERFORMANCE— «m/tnt<«rf. 

nor  since  Infants*  Relief  Act  of  any  contract  made  daring  infancy, 

44 
against  married  woman's  separate  estate,  68 
of  contract  by  railway  company  to  pnichase  land,  105 
refused  against  purchaser  who  bid  for  wrong  lot,  415 
refosed  in  certain  oases  where  contract  ambiguous,  417 
refused  where  instrument  sued  on  does  not  express  the  real  agree- 
ment, 448 
with  compensation,  oo  sale  of  land,  472 

at  suit  of  either  party  where  misdescription  not  substantial,  472 
at  purchaser's  option  where  substantial  and  capable  of  estimation, 

478 
where  misdescription  substantial  and  not   capable   of  estimation, 

oi»tion  only  to  rescind  or  to  aflirm  unconditionally,  474 
when  vendor  can  make  good  his  representation,  475 
not  enforceable  where  collateral  representation,  though  not  of  eadai- 

ing  fact,  has  not  been  fulfilled,  497 
whetiker  it  can  be  reifused  for  under  value  alone,  541,  542 

STAMPS: 

eifect  of  foreign  laws  as  to,  284 

unstamped  document  when  admissible  as  evidence,  587 

variation  of  contract  by  subsequent  unstamped  agreement,  588 

STATUTE  OF  FRAUDS  :  See  Frauds,  Statute  op. 

STATUTE  OF  LIMITATION  :  See  Lihitatioh,  Statutes  or. 

STATUTES  : 

construction  of  statutory  prohibitiona,  258 
what  is  meant  by  policy  of,  259 

particular  occupations,  &g.,  regulated  by,  appendix  0  to  Ch.  VL, 
842 

STIPULATION : 

in  Roman  law,  121 

SURETY  : 

when  discharged  by  subsequent  dealings  between  creditor  and  debtor, 

250 
entitled  to  benefit  of  securities,  251 
discharged  by  misrepresentation  or  concealment  on  part  of  creditor, 

469 
entitled  to  know  real  nature  of  transaction  between  creditor  and 

principal  debtor,  469 
but  creditor  not  bound  to  volunteer  information,  471 

"SURPRISE'*  :• 

whether  aground  of  relief  against  contracts,  558 
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TALLIES: 

former  me  of,  129 

THUtD  PARTIES  : 

frand  on,  vitiatee  contract,  246 

interests  of,  instnunent  not  rectified  against,  454 

TIME; 

when  of  essence  of  contract  in  equity,  443 

may  be  made  so  by  express  agreement  or  notice,  444 

TIPPLING  ACT  : 

small  debts  for  spirits  not  reooveraUe  by,  597 

TRADE  : 

contracts  of  corporations  in  course  of,  need  not  be  nnder  seal,  133 
agreements  in  restraint  of.    See  RssTBAiirr  OF  Tbadk 

TRADE  UNIONS : 

agreement  for  strike  not  enforceable,  809 

but  since  Act  of  1871|  not  punishable,  tft.,  n, 

certain  agreements  of,  lawful  but  not  enforceable,  698 

TRADING  WITH  ENEMIES  : 

without  licence  from  crown,  illegal,  281 
contracts  dissolved  or  suspended  by  war,  282 
neutral  trade  with  belligerents  not  unlawful,  284 

TRESPASS : 

agreement  to  commit,  void,  246 

TRUSTEES : 

must  aooount  to  oestms  qua  trust  notwithstanding  ooUateral  ille- 
gality, 329 
must  be  impartial  as  between  cestuis  que  trust,  587,  ^88 

TRUST: 

how  far  in  the  nature  of  contract,  193 
agreement  to  commit  breach  of,  void,  246 

UNDERVALUE : 

does  not  itself  avoid  contract,  but  may  be  evidence  of  fraud,  &c., 

539 
whether  specific  performance  can  be  refused  for,  541 
treatment  of  in  foreign  law,  545 

UNDUE  INFLUENCE : 
what  is,  523,  iqq, 

presumed  from  certain  relations,  524 
burden  of  proof  in  such  cases,  526 
supposed  general  rule  as  to  voluntary  donations^  527 
influence  once  shown  presumed  to  oontinue,  580 

T  T 
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UNDUE  INFLUENCE— amttntied 

duty  of  "penoDB  in  fiduduuy  relatioiiB,  581 
purchases  by  solicitor  from  client,  681 
no  presumption  against  *'  family  anrangements,"  583 
particular  relations  where  influence  presumed,  584 
relations  analogous  to  parent  and  child,  534 

„  „  solicitor  and  client,  535 

spiritual  influence,  586 
apart  from  fiduciary  relation,  588 
undervalue  how  far  material,  539,  sqq. 
protection  of  expectant  heirs,  kc,  547 
rules  of  equity  as  to  "  catching  bargains,"  553 
sales  of  reyersionary  interests  by  persons  in  dependent  position,  557 
''surprise,"  Ac.,  as  evidence  of,  558 
readssion  of  contract  for,  561 

whether  material  if  exerted  by  stranger  to  the  contract,  562 
effect  of  confirmation  or  delay,  562 


UNLAWFUL  AGREEMENTS  : 
general  classification  of,  248 
to  commit  offence,  &c.,  244 
to  commit  civil  wrong,  246 
in  fraud  of  creditors,  247 
for  marriage  within  prohibited  degrees,  257 
so  made  by  prohibitory  statutes,  258 
agreements  contrary  to  Public  Polict  {which  see),  275 
general  rules  as  to  treatment  of  them,  817,  aqq, 
where  promises  are  independent,  the  lawful  ones  enforceable,  817 
unlawful  consideration  avoids  whde  agreement,  318 
where  immediate  object  unlawful,  agreement  void,  318 
ulterior  unlawful  intention  of  both  parties,  or  of  one  known  to  the 

other,  makes  agreement  void,  319 
effect  of  intended  unlawful  use  of  subject-matter  of  contract,  319 
innocent  party  may  rescind  on  discovering  unlawful  intention  of  the 

other,  820 
agreements  void  as  part  of  unlawful  scheme,  though  subsequent  to 

the  unlawful  act,  321 
securities  subsequently  given  for  payment  of  money  under  unlawful 

agreements,  void,  323 
illegality  may  always  be  shown  by  extrinsic  evidence,  824 
where  immediate  object  not  unlawful,  unlawful  intention  must  be 

shown  to  have  existed  at  date  of  agreement,  325 
the  parties'  knowledge  or  ignorance  of  the  law  may  be  material  for 

this  purpose,  326 
unlawful  intention  not  to  be  presumed,  827 
when  payments  under  can  be  recovered,  327 
rule  that  party  in  pari  delieto  cannot  recover,  827 
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UNLAWFUL  AGREEMENTS— am<miied 

oollAtenJ  illegality  does   not  affect  doty  of  agents  to  account  to 

prindpaJs,  820 
money  recoverable  where  agreement  not  executed,  330 
nnless  manifestly  repugnant  to  justice  or  morality,  830 
where  payment  not  yoluntary,  or  parties  otherwise  not  in  pari  ddicto, 

831 
conflict  of  laws  as  to  lawfulness :  generally  lex  loci  tolvHonit  governs, 

338 
contract  for  sale  of  slaves  made  and  to  be  performed  in  a  slave  state 

is  recognized  in  English  courts,  337 
confiict  of  laws  in  time :  contract  dissolved  by  performance  becoming 

unlawful,  340 
whether,  in  absence  of  original  unlawful  intention,  an  agreement 

may  become  valid  by  performance  becoming  lawful,  341 
statutes  forbidding  or  regulating  particular  contracts  collected,  342 

USURY  LAWS : 

repeal  of  has  not  altered  doctrine  of  " catching  bargains,*'  553 
its  effect  on  subsisting  loans,  599 

VARLAlTION  : 

oral,   of  written  contract,  available  for  defendant  but  not  for 
plaintiff,  448 

VENDOR  AND  PURCHASER : 

See  Salb  or  Land,  Specific  Perfobkance. 

VIS  MAJOR  : 

meaning  of,  361 

VOm  AND  VOIDABLE  : 

distinction  between  these  terms,  7 

confusion  between  the  terms,  36 

contracts  of  infants  at  common  law  voidable,  not  void,  85 — 41 

contracts  of  lunatics,  whether  void  or  voidable,  77 — 80 

agreement  may  be,  without  being  forbidden,  264 

contract  depending  on  personal  skill,  &c.,  made  void,  not  voidable, 

by  subsequent  disability,  368 
deed  void  in  part  by  statute,  not  necessarily  void  altogether,  818 
in  some  cases  agreement  may  be  void  as  against  third  persons  but 

voidable  as  between  the  parties,  430 

VOLUNTARY  COVENANT : 

spedfio  performance  of,  not  granted,  168 

VOLUNTARY  DEED : 

not  rectified  against  grantor,  456 

VOLUNTARY  GIFT  OR  SEITLEMENT  : 

question  as  to  burden  of  proof  on  donee,  527 

readily  set  aside,  529 

power  of  revocation  not  necessary  to  validity  of,  580 
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WAGERS : 

valid  at  common  law,  but  oomrts  aatate  not  to  enf  oroe  them,  265, 276 
now  void  by  statate,  but  not  illegal,  265 

WARRANTY : 

implied,  of  agent's  authority,  232 

effect  of,  as  distinguished  from  condition,  464 

WILL: 

contract  to  make  disposition  by,  lawful,  308 
execution  of  wrong  document  as,  wholly  inoperative,  403,  n. 
cannot  be  rectified,  but  general  intention  may  take  effect  against 
particular  words,  459 

WINDE^G-UP : 

secret  agreement  for  conduct  of,  void,  292 

right  to  proceed  with  creditor's  petition  for,  not  saleable,  299 

shares  cannot  be  repudiated  after,  511 


THE  END. 
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Law  Booki  Purchased  or  Valued. 


ACTS  OF  PARLIAMENT.— PubUo  and  Local  Acts  from  an  early  date, 
may  be  had  of  the  Pnbliahen  of  this  Catalogue,  who  have  also  on 
sale  the  largest  collection  of  Private  Acts,  relating  to  Estates, 
Encloeuxes,  Bailways,  Boads,  &c,  &c. 

ACTION  AT  LAW.-Peel.—Ftrf«"  Chancery." 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
By  SAMUEL  PRENnOE,  Esq.,  one  of  Her  Majesty's  ConnseL 
Boyal  12mo.    1877.  lOi.  6d. 

*"nie  book  can  be  ■afehr  recommended  to  stndeiite  and  practitionen*'— law  Tima, 
**  Whether  for  the  Btudent  or  practitiuner,  we  can  cordially  recommend  the  work." 
"  The  result  of  Ur.  Prentice's  thoaghtAil  labour  baa  been  the  prodnotion  of  a  very 
conveoient  and  trustworthy  falde.''~£a«0  MagoMinet  February,  1878. 

Smith's  Elementary  View  of  the  Proceedings 

in  an  Action  at  Law. — Twelfth  Edition,  adapted  to  the 

practice  of  the  Supreme  Comrt.    By  W.  D.  L  FOULKES,  Esq., 

Barrister-at-Law.    12mo.    1876.  10«.  6d. 

*'  The  student  will  find  In  '  Smith's  Action '  a  manual,  by  the  study  of  which  he  may 

easily  aequirs  a  general  knowledge  of  the  mode  of  procedure  in  tlio  various  stages  of  an 

acdon  la  the  several  divisions  of  the  High  Court  of  Justice."— law  Time$,  Septonber  S, 

1876. 

AOMIRALTY.-Boyd.— Fufo  "Shipping." 

Pritchard's  Admiralty  Digest.— With  Notes  from 
Text  Writers,  and  the  Scotch,  Irish,  and  American  Keports. 
Second  Edition.  By  ROBERT  A.  PRITCHARD,  D.C.L., 
Barrister-at-Tiaw,  and  WILLIAM  TARN  PRITCHARD.  With 
Notes  of  Cases  from  French  Maritime  Law.  By  ALGERNON 
JONES,  Avocat  k  la  Conr  Imp^riale  de  Paris.  2  vols.  Royal 
8yo.    1865.  82 

Roscoe's  Treatise  on  the  Jurisdiction  and 
Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  there- 
from, <ScC.  With  an  Appendix  containing  Statutes,  Roles  as  to 
Fees  and  Costs,  Forms,  Precedents  of  Pleadings  and  Bills  of  Costs. 
By  EDWARD  STANLEY  ROSCOE,  Esq.,  Banister-at-Law,  and 
Northern  Circuit.    Demy  8yo.     1878.  II, 

Stuart's  Cases  heard  and  determined  in  the  Vice-Admiralty 
Court  at  Qnebec,  1886-75.  Edited  by  GEORGE  OKILL 
STUART,  £^.,  Q.C.    2  vols.    Royal  8va    1858-75.  Net,  5L 

*«*  JU  Mtandard  Law  WorJct  are  kept  in  Stock,  in  law  euLfand  oOuct  Jfinding*, 
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AGENCY.— Petgrave's  Principal  and  Agent.— A  Manual 
of  the  Law  of  Principal  and  Agent.  By  K  C.  PETGRATE, 
SoUcitor.     12mo.    1857.  7s.  6d. 

Petgrave's  Code  of  the  Law  of  Principal  and 
Agent,  with  a  Preface.  By  K  G.  PETGBAYE,  Solicitor. 
Demy  12mo.    1876.  Net,  2f. 

KogePS.—  Vide  "  Elections.*' 

Huseell's  Treatise  on  Mercantile  Agency.— Second 

Edition.    Svo.    1878.  lU 

AGRICULTURAL  LAW.— Addiaon'8    Practical   Guide  to 

the  Agricultural  Holdings  (England)  Act,  1878 

(88  k  89  Yic  c  92\  and  Treatise  thereon,  showing  the  AlteratSoinB 

in  the  Law,  and  containing  many  useful  Hints  and  Suggestions  as 

to  the  canying  ont  of  the  ProTisioiis  of  the  Act;  with  Handy  Forms 

and  a  GarefnUy  Prepsred  Index.     Designed  diiefly  for  the  nse  of 

Agricultural  Landlords  and  Tenants.    By  ALBERT  ADDISON, 

Solicitor  of  the  Supreme  Court  of  Judicature.  1 2mo.   1 876.  Net^  2«.  6c2. 

Cooke  on  Agricultural  Law.— The  Law  and  Practice 

of  Agriimltnral  Tenancies,  with  Numerous  P^^eeedents  of  Tenancy 

Agreements  and  Farming  LeasM^  &o.,  &c.    By  O.  WINGBOVE 

COOKE,  Esq.,  Barrister«t-Law.    8vo.    1851.  18*. 

Dixon's  Farm.— Ftcfe  "Farm." 

ARBITRATION.— Russell's  Treatise  on  the  Duty  and 

Po'wer    of   an  Arbitrator,   and   the    Law   of 

Submissions  and   A-wards:   with   an   Appendix   of 

Forms,  and  of  the  Stotutes  rekting  to  Arbitiition.     By  FRANCIS 

RUSSELL,  Esq.,  M.A.,  Bairister^-Law.     Fifth  Edition.     Royal 

8vo.     1878.  IL  16s. 

ARTICLED    CLERKS.— Butlin's     New     and     Complete 

Examination  Guide  and  Introduction  to  the 

Law  ;  for  the  use  of  Articled  Clerks  and  those  who  contemplate 

entering  the  legal  profession,  comprising  Courses  of  Reading  for  the 

Preliminary  And  Intermediate  Examinations  and  for  Honours,  or  a 

Pass  at  the  Final,  with  Statute,  Case,  and  Judicature  (Time)  Tables, 

Sets   of  Examination  Papers,   Ac.,   &a    By  JOHN  FRANCIS 

BUTLIN,  SoUcitor,  &C.    8m     1877.  18«. 

'*  Mr.  ButJiii  doYotes  tntlre  cbapten  to  the  coDalderation  of  wniiama  onlUsl  Ttopsttj, 

HsynM  on  £<l*ilty,  sad  Chitty  on  Cootnets,  In  their  bearlsn  apon  the  stodles  of  the 

articled  derk,  and  his  reeommendatlona  as  to  thoronghneM  of  resdingare  rery  MWDd.* 

"Lav  MaaajHnij  Fehmaiy,  187S. 

"  A  wDUble  and  oaefnl  guide  for  the  Isnl  tyro.**— AMellpn*  Jvwmai^  A|itfl  SI,  ISTT. 

**in  supply  log  law  smdeata  with  materials  for  prepariiw  themielves  for  exaaiinatioa, 

3tr.  Baton,  we  think,  has  distanced  all  oompetltorsw    fiie  Tolnme  before  as  contains 

hints  on  rsadjDff,  a  very  neat  sammarj  of  law,  which  the  best  read  practitioner  need 

ncrt  dsaplsou    There  are  time  tables  vnder  the  Jndlcatnre  Aot,  and  sa  easeileat  tabular 

anangement  of  leading  cases,  which  will  be  tovad  of  great  servlee    ....    Toitioa 

of  this  kind  will  do  much  to  remoTo  obstacles  which  present  themaelves  to  commanduc 

atndents.  and  when  examinations  are  orer  the  book  is  one  which  may  be  usefSlly  kept 

close  at  hand,  and  will  well  repay  'noUng  np.'  **"Um  TbmUy  Febmary  S4, 18TT. 

Head.— FtW«  "Statutes." 

Rubinstein  and  Ward's  Articled  Clerks'  Hand- 
book.— Being  a  Condse  and  Practical  Guide  to  all  tbe  Steps 
Necessary  for  Entering  into  Articles  of  Clerkahip,  passing  the 
Preliminary,  IntermecUate  and  Final  Examinations^  obt^ming 
Admission  and  Certificate  to  Pkaotise,  with  Notes  of  Cases  affecting 
Articled  Clerks,  Suggestions  as  to  Mode  of  Reading  and  Books  to 
be  read  during  Articles.  Second  Edition.  By  J«  S.  RUBINSTEIN 
and  a  WARD,  SoUcttors.    12mo.    1878.  Si; 

*«  No  articled  derk  sboald  be  withoet  it."  -Xms  ffsMS. 

"We think  it  omits  nothing  nhich  It  ought  to  oontaln.^—Iait  JoamaJL April  90. 
*187f. 
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ARTICLED  CLERKS-Continued. 

Wharton's  Articled  Clerk's  Manual.— A  Manual 
lor  Articled  Clerks :  being  a  comprehensive  Guide  to  their  successful 
Examination,  Admission,  and  Practice  as  Attorneys  and  Solidtors 
of  the  Superior  Courts.  Ninth  Edition.  Greatly  enlarged.  By 
CHARLES  HENRY  ANDERSON,  Senior  Prizeman  of  the  Inoor. 
porated  Law  Society,  &c.     Royal  12mo.     1864.  18*. 

ARTICLES  OF  ASSOCIATION.— Palmer.— F«fc  "  Conyeyancing." 

ATTORNEYS^Cordery.— Fide  "Solicitors." 

Pulling'8  Law  of  Attorneys,  General  and  Special, 
Attomeys-at-Law,  Solicitors,  Notaries,  Proctors,  Conveyancers, 
Scriveners,  Land  Agents,  House  Agents,  ftc,  and  the  Offices  and 
Appointments  usually  hdd  by  them.  Their  several  Qualifications 
and  legitimate  Province,  Rights,  Duties,  Privileges,  Exemptions, 
Disabilities,  and  Liabilities  in  the  General  Practice  of  the  Law,  in 
Legal  Proceedings,  in  Legal  Negotiations,  and  L<^y;al  Formalities. 
And  the  Law  of  Costs  as  l^tween  Party  and  Party  and  Attorney  and 
Client  By  ALEXANDER  PULLING,  Serjeant-at-Law.  Third 
Edition.     8vo.     1862.  18s, 

"  I(  is  a  laborioos  work,  a  careftil  work,  the  work  of  a  lawyer,  and,  beyond  Gomparisos, 
the  bMt  that  has  ever  been  produced  upon  this  subject.  "—Zoic  Times. 

Smith.— The  Lawyer  and  his  Profession.— A 
Series  of  Letters  to  a  Solicitor  commencing  Business.  By  J. 
ORTON  SMITH.     12mo.     1860.  4f. 

AVERAGE.— Hopkins*  Hand-Book  on  Average.— Third 

Edition.     8vo.    1868.  18«. 

Lo-wndes'  Law  of  General  Average.— English  and 

Foreup.     Third  EcUtion.     By  RICHARD   LOWNDES,  Author 

of  "  The  Admiralty  Law  of  Collisions  at  Sea."  Royal  8vo.  1878.  21«. 

BAILMENTS.— Jones  on  the  Law^  of  Bailments.— Fourth 
Edition.     By  W.  THEOBALD.    8vo.     1834.  iV^  5«. 

BALLOT.— FitzGerald's  Ballot  Act.— With  an  iNTBODuonoir. 
Fonning  a  Guide  to  the  Procedure  at  Parliamentary  and  Municipal 
Elections.  Second  Edition.  Enlarged,  and  containing  the  Municipal 
Elections  Act,  1875,  and  the  Parliamentary  Elections  (Returning 
Officers)  Act,  1875.  By  GERALD  A.  R.  FITZGERALD,  M.  A.,oi 
Tjlncoln*s  Lm,  Esq.,  Bairister-at-Law.  Fcap.  8vo.  1876.  5*.  6d, 
"AnseAil  gtdde  to  all  concerned  in  Parliamenury  and  Municipal  BectioiiB.*— Zoif 

Maaasine,  Feunarj,  1877. 
'^Wb  shoald  strdigly  advise  any  person  connected  ifith  election;,  whether  acting  as 

condidste,  agent,  or  in  any  other  capacity,  to  become  poeseued  of  this  manual." 

BANKING.- W^alker's  Treatise  on  Banking  La'w.  In- 
cluding the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 
references  to  some  American  Cases,  and  fiill  Index.  By  J.  DOUGLAS 
WALKER,  Esq.,  Barrister-at-Law.    Demy  8vo.    1877.  14*. 

"The  work  has  been  carefblly  written,  and  will  supply  the  want  of  a  compact  sum- 
mary of  Banking  Law.'—SoUettor/  Journal,  Maroh  23, 1878. 

**  FersonB  who  are  interested  in  bankiog  law  may  bo  guided  out  of  many  a  difficulty 
by  consulting  Mr.  Walker's  Tolunie."— Zaio  Time*,  May  19, 1877. 

BANKRUPTCY.— Bedford's  Final  Examination  Guide 
to  Bankruptcy.— Third  Edition.    12mo.    1877.  6*. 

Lynch's  Tabular  Analysis  of  Proceedings  in 

Bankruptcy,  for  the  use  of  Students  for  the  Incorporated  Law 
Society's  Examinations.    Second  Edition.    8vo.    1874.         Net,  U, 

Scott's  Costs  in  Bankruptcy.— Ficfo^^  Costs." 
*^*  AU  standard  Law  Works  are  kept  in  Stoch,  in  law  calf  and  other  bindings, 
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BANKRUPTCY-QmrtiMied.       ^  _       , 

Smith's  Manual  of  Bankruptcy.-— A  Manoal  relating 
to  Bankruptcy,  Insolvency,  and  Imprisonment  for  Debt ;  comprising 
the  New  Statute  Law  verbatim,  in  a  consolidated  and  readable  form. 
With  the  Rules,  a  Copions  Index,  and  a  Supplement  of  Decisions. 
By  JOSIAH  W.  SMITH,  Esq.,  B.C.L.,  Q.C.,  Judge  of  County 
Courts.    12ma    1878.  10s, 

%*  The  Supplement  may  be  had  separately,  net,  2t.  6c2. 
'Williams*  Law  and  Practice  in  Bankruptcy, 
comprising  the  Bankruptcy  Act,  the  Debtors  Act,  and  the  Bankruptcy 
Repeal  and  Insolvent  Court  Act  of  1869,  and  tiie  Rules  and  Forms 
madeunder  those  Acts.  Second  Edition.  By  ROLAND  VAITQHAN 
WILLIAMS,  of  Lincohi's Lm,  Esq.,  and  WALTER  VAUGHAN 
WILLIAMS,  of  the  Inner  Temple,  Esq.,  assisted  by  Frahcis 
Hallrt  Hardoastlb,  of  the  Inner  Temple,  Esq.,  Barristers-at- 

Law.    8vo.    1876.  IL  8<. 

'*  *  Williams  oo  Bankmptqr'  U  quite  aatiafactoiy/'^Zaw  Magasint,  Noromber,  18T6. 
"  It  ▼onld  be  difflcnlt  to  speak  in  terms  of  nndae  praise  of  the  present  work." 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Lbtat 

of  Bills  of  Exchange,  Promissory  Notes,  and 

Cheques.     By  M.  2>.   Chalmen,  of  the  Lmer  Temple,  Esq., 

Banister-at-Law.    DemySvo.     1878.  12s.  6<i 

***  This  work  is  la  the  form  of  the  Indisn  Oodes,  besides  the  English  Cues  it  is  noted 

up  with  reftrenee  to  the  French  Law  end  the  Oerman  Code,  end  on  doabtful  points  to 

the  more  recent  American  Oeoifeions ;  It  also  contains  a  table  of  oTerruled  or  donbted  esses. 

Chitty  on  Bills  of  Exchange  and  Promissory 
Notes,  with  references  to  the  law  of  Scotland^ 
France  and  America.— Eleventh  Edition.  By  JOHN  A. 
RUSSELL,  Esq.,  LL.B.,  one  of  Her  Majesty's  Counsel,  and  Jadge 
of  Connty  Courts.    Demy  8vo.     1878.  12.  8«. 

Eddis'  Kule  of  Ex  parte  Waring.  By  A.  C.  EDDIS, 
B. A.,of  Linooln'8lnn,Bsrrister-at-Law.    Post  8vo.   1876.  Net,  2t. M. 

BILLS  OF  SALE—- Millar's  Bills  of  Sale.— A  Treatise  on  Bilk 
of  Sale,  with  an  Appendix  containinff  the  Acts  for  the  Registration 
of  Bills  of  Sale,  Precedents,  &c  (being  the  Fonrth  Edition  of 
Millar  and  Collier's  Treatise  on  Bills  of  Sale).  By  F.  C.  J.  MILLAH, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  ]2mo.  1877.  12t. 
' '  The  original  work  is  brought  do«ni  to  data,  and  the  latest  cases  are  refernd  to  and 

considered.     Tke  valae  of  the  work  is  enhanced  thnmghoat  by  cireftil  anaoUtion.'* 

.  .Jaiff Maffasittt,  Febmarj,  1878. 

800K-KEEPINQ.— Bedford's  Intermediate  Examina- 
tion Guide  to  Booli-keeping.— Second  Edition.  12mo. 
1875.  AH  2iL  M. 

BUILDING  ACTS, -Woolrych.— ride  "  Metropolis  Building  Acts." 

CANAL  TRAFFIC  ACT.— Lely's  Railway  and  CanalTraf- 
fie  Act,  1873.— And  other  Bailway  and  Canal  Statutes  ;  with 
the  General  Orders,  Forms,  and  Table  of  Fees.    Post  8yo.    1878.    8«« 

CARRIERS.— Browne  on  Carriers.— A  Treatise  on  the  Law  of 
Carriers  of  Groods  and  Passengers  by  Land  and  Water.  With 
Keferences  to  the  most  recent  American  DedaionB.  By  J.  H. 
BALFOUR  BROWNE,  of  the  Middle  Temple,  Esq.,  Barrister^t. 
Law,  Registrar  to  the  Railway  Commission.    8vo.   1878.  18#. 

CHANCERY  and  Vide  **  EQUITY.'' 

Daniell's  Chancery  Practice.— The  Ptacticeof  the  High 
Court  of  Chancery,  with  some  observations  on  the  Pleadings  in  that 
Conrt  By  the  late  EDMUND  ROBERT  D  ANIELL,  Bairister-at. 
Law.  Fifth  Edition,  by  LEONARD  FIELD  and  EDWARD 
CLENNELL  DUNN,  Barristers-at-Law ;  with  the  assistance  of 
JOHN  BIDDLE,  of  the  Master  of  the  Rolls'  Chambers.  2  vols. 
8vo.    1871.  41.  4f. 

*^*  AH  standard  Law  Works  are  kqtt  in  Stock,  in  lav  calf  and  o^er  Un^ngs, 
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CHANCERY- OmMMAL 

The  Practice  of  the  "High  Court  of  Chanoeiy  and  the  Court  of  Chan- 
cery (Fundi)  Act,  1872,  together  with  Appendices  containing  the 
Act,  and  the  Rules  and  Orders  thereunder,  and  a  Collection  of 
Forms.  By  LEONARD  FIELD  and  EDWARD  CLENNELL 
DUNN,  Barristers-at-Law.    8vo.    1878.  Si.  6<i. 

Danieirs  Forms  and  Precedents  of  Proceed- 
ings In  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  Dissertations  and  Notes,  forming  a  complete  guide  to  the  prac- 
tice of  the  Chancery  Division  of  the  High  Court  uid  of  the  Courts 
of  Appeal  Being  the  Third  Edition  of  "Daniell's  Chancery  Forms.'* 
By  WTTJiTAM  HENRT  UPJOHN,  Esq.,  Student  and  Holt 
Scholar  of  Gray's  Lul    Demy  870.    1879.  22.  2f. 

Morgan's  Acts  and  Orders,  Fifth  Edition.  1876.— 

The  Statutes,  General  Orders,  and  Rules  of  Court  relating  to  the 

Practice,  Pleading,  and  Jurisdiction  of  the  Supreme  Court  of  Judi- 

caturei,  particularly  with  reference  to  the  Chancery  Division,  and 

the  Actions  assigned  thereta    With  copious  Notes.    Fifth  Edition. 

Carefully  revised  and  adapted  to  the  new  Practice  by  GEORGE 

OSBORNE  MORGAN,  M.P.,  one  of  Her  Majesl^r's  Counsel,  and 

CHALONER  W.  CHUTE,  of  Linoohi's  Inn,  Bariister-at-Law,  and 

late  Fellow  of  Magdalen  CoUege,  Oxford.    In  1  voL    Demy  8vo. 

1876.  12.  10«. 

**  A  most  Talnable  feature  is  the  aanotation  of  the  Bales  of  Coart,  which  gire  all  the 

raeant  oasei»  and  is  aa  QBefvl  aa  a  new  edition  of  any  of  the  worka  on  Jadteafcure  Acta 

only.    Thia  editioa  of  Mr.  Morgan'!  treatuie  must,  we  beliere,  be  the  most  popular  with 

Uke  profeiBlon.''— law  Timet,  December  9, 1876. 


'*Tbe  praotltioiier  will  find  in  the  present  edition,  a  Ineid  and  oompendions  statement 
of  the  tiuietanoe  of  the  ConaoUdated  and  other  Orden  of  the  Ooort  of  Chaucexy,  wldoh, 
thouKh  not  ezprettly  incorporated  in  the  new  enactmenta,  are,  by  ImpUoation,  left  un- 
tonehed  by  them,  placed  aide  bv  aide  with  the  Jndicatare  AcCk  and  Roles  of  Goort. 
....  This  new  edition  wlU  maintain  and  enhance  the  high  repntatioa  deaerredly 
gained  by  the  original  worit.''— low  Moffatine  and  Btview,  Febraary,  1877. 

Morgan  and  Davey's  Chancery  Costs.— Fwfe  "Costs." 

Peel's  Chancery  Actions.— A   Concise  Treatise 

on  the  Practice  and  Procedure  in  Chancery 

Actions.— By  SYDNEY  FEEL,  of  the  Middle  Temple,  Esq., 

Barrister-at-Law.     Demy  8yo.  1878.  7«.  Oct 

•  A  nnall  DanieH'e  Practioe." 

*'To  Ghanoery  praotitionen  of  both  branches  the  Toliime  will  doubtless  prore  very 
netQL"—Lav  Timu,  Jaly  30, 1878. 

CHURCH  AND  CLERGY.— Philli more.— Fuie '<EoolesiastioalLaw.>> 

Stephen's  La^vs  relating  to  the  Clergy.— 2  vols. 

Boyal  8yo.    1848.  2/.  18s. 

CIVIL  LAW.— Bo'wyer's  Commentaries  on  the  Modern 
Civil  La\v.— By  Sir  GEORGE  BOWYEK.  D.C.L.,  Royal 
Svo.    1848.  18«. 

Bowyer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— By  Sir  GEORGE  BOWYEB,  D.C.L. 
Royal  8to.    1874.  5s. 

Cumin's  Manual  of  Civil  Law.— A  Manual  of 
(Hvil  Law,  contaiDing  a  Translation  of,  and  Commentazy  on,  the 
Fragments  of  the  XlL  Tables,  and  the  Institntes  of  Justhdan ;  the 
Text  of  the  Institntes  of  Gains  and  Jnstinian  arranged  In  parallel 
oolmnns ;  and  the  Text  of  the  Fragments  of  Titian,  and  of  Sdeo- 
tions  from  Panl's  Reoepto  Sententise.  By  P.  CUMIN,  H.A., 
Baziister-at-Law.    Second  Edition.    Mediom  8yo.    1865.  18<. 

Greene. — VOe  '* Roman  Law.*' 

*^  AU  standard  Law  Works  are  kept  in  Stocky  in  law  caJf  and  other  hindinge. 
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CIVIL  LAW.-C'twwwii**. 

Mears.— Fttfc  "RomAn  Law'* 

Voet  Commentarius  ad  Pandectas,  Translated 
into  English.— Part  I.  The  Contract  of  Sale.  (Book  xviii) 
By  SIB  BOLAND  KNYYET  WILSON,  Bart.,  of  Lincoln's  Inn, 
Barristor-at-Iiaw.    Boyal  8va     1876.  Net  H.  1». 

COLLISIONS.— Lowndes' Admiralty  La w^  of  Collisions 
at  Sea.— Sto.    1867.  7«.  M. 

COLONIAL  LAW.— Clark's  Colonial  Law.— A  Snmmary  of 
Colonial  Law  and  Practice  of  Appeals  from  the  Plantations.  Svo. 
1834.  i;.  4i. 

COMMENTARIES  ON  THE  LAWS  W  ENQLAND.— fiowyer.— 

Vide  "  Constitutional  Iaw." 

Broom   and    Hadley's   Commentaries  on    the 

Laws  of  England.— By  HERBERT  BBOOM,  LL.D.,  of 

the  Inner  Temple,  Barrisier-at-Law ;  Beader  in  Common  Law  to 

the  Inns  of  Court ;    Author  of  **  A  Selection  of  Legal  Maxims," 

Ac;   and   EDWARD    A.  HADLEY,  M.A.,  of    Linoohi's  Inn, 

BaiTiste]>at-Law ;  late  Fellow  of  Trinity  ColL,  Cambridge.     4  vols. 

8yo.      1869.  3^  Zs, 

'*  McBsn.  Broom  and  Hadley  bftve  been  unsparing  in  tbeir  editorial  labours.    There 

are  abundant  reference  noteft,  so  that  the  diligent  aindeut  can  consult  the  authorities 

if  he  is  BO  disposed.      Besides  the  table  of  contents,  then  are  an  anpendix  and  a 

copious  index  to  each  volume.    Nothlnf  that  could  be  done  to  make  Uie  voric  umftil 

and  handy  has  been  left  undoiie."'~Lai0  JoumtUt  November  19, 1809. 

COMMERCIAL  LAW.— Levi's  International  Commercial 
Law. — Being  the  Principles  of  Mercantile  Law  of  the  following 
and  ot^er  Countries — vie. :  England,  Scotland,  Ireland,  Britisn 
India,  British  Colonies,  Austria,  IB^lgium,  Braadl,  Baenos  Ayra,  I>en- 
mark,  France,  Germany,  Greece,  Hans  Towns,  Italy,  Netherlands, 
Korway,  Portugal,  Prussia,  Russia,  Spain,  Sweden,  Switzerland, 
United  State^  and  Wiiitembnrg.  By  LEONE  LEVI,  Esq.,  F.S.A., 
F.3.S.,  of  Lincoln*^  Inn,  Barrister-at-Law,  Professor  of  the  Principles 
and  Practice  of  Commerce  at  King's  College,  London,  &c.  Second 
Edition.    2  vols.     Boyal  8vo.     1868.  IZ.  154. 

Bmith.— Ftde  «  Mercantile  Law.** 

COMMON  LAW.— Archbold's  Practice  In  the  Queen's 
Bench)  Common  Pleas,  and  Exchequer  Divi- 
sions of  the  High  Court  of  Justice.— Thirteenth 
Edition.  By  SAMUEL  P&ENTICE,  one  of  Her  Majesty's 
CouDieL  (/ft  ihi  Ptub). 

Braithwaite.— FWe  "Oaths." 

Fisher.— Ficfe  "  Digests." 

Orders  and  Rules  of  the  High  Court  of  Justice, 
Common  Law  Divisions.— Published  by  Authority,  as 
issued* 

Prentice.— Ftds  "Action*" 

Smith's  Manual  of  Common  Law.— For  Practitioners 
and  Students.  A  Manual  of  Common  Law,  comprising  the  funda- 
mental principles  and  the  points  most  usually  oocurritig  in  daily 
life  and  practice.  By  JOSIAH  W.  SMITH,  B.C.U,  Q.C., 
Judge  of  County  Courts.    Eighth  Edition.    12mo.    187&  14s. 

COMMONS  AND  INCL0SURE8.— Chambers'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces. 
By  GEORGE  F.  CHAMBERS,  of  the  Inner  I^mple,  Esq., 
Baxrister>at-Law.    Imperial  8v^    1877.  <{t.  6d. 

*«*  AU  ikmdard  Lav  }Yiirk$  are  kejjt  in  Stodt,  in  law  calf  and  other  Undinge, 
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COMMONS  AND  INCLOSURE8— Omifoiied. 

Cooke  on  Inclosures.— With  Forms  as  settled  by  the 
Inclosure  Commissioners.  By  G.  WTNQROVE  COOKK,  Esq., 
Barri8ter-»i-Law.    Fourth  Edition*     12mo.    1864.  16«. 

COMPANY  LAW.— Finlason's  Report   of  the    Case   of 
Twycross  v.  Grant.    8vo.  1877.  Na,2s,  6d 

Palmer.— Fuis  "Conveyancing.** 

Palmer's  Shareholders*  and  Directors'  Legal 
Companion. — A  Manual  of  cvety-day  Law  and  Practice  for 
Promoters,  Shareholders,  Directors,  Secretaries,  Creditors  and  Solici* 
tors  of  Companiee,  under  the  Companies*  Acts,  1862, 1867,  and  1877* 
By  FRANCIS  B.  PALMER,  Esq.,  Baniater-at-Law.  12mo. 
1878.  Net,  2f.  6d, 

Thring.— rirfe  "  Joint  Stocks." 

CONTINGENT  REMAINDERS.— An  Epitome  of  Fearne  on 
Contingent  Remainders  and  Executory  De- 
vises. Inteikded  for  the  Use  of  Students.  By  W.  M.  C.  Post 
8vo.     1878.  6*.  6d. 

"An  soqtuintaace  with  Foarne  ia  indispsnaable  to  a  I'lnlent  wbi  desires  to  be 
thoroughly  groaodad  iii  the  cominoD  Uv  reUtlng  to  real  property.  Such  student  will 
find  a  periuftl  of  this  epitome  of  great  yalue  to  blia."— law  Journal,  October  li*,  1BT8.    . 

CONSTITUTIONAL  LAW.— Bowyer*B  Commentaries  on 
the  Constitutional  Lav/  of  England.— By-  Sir 
GEO.  BOWYER,  D.G.L.  Seoond  EdHion.  Boyat  8ro.  1846.   12.  2<. 

CONTRACTS.— Addison  on  Contracts.— Beinjj  a  Treatise  on 

the  Law  of   Contracts.    By  C.  G.  ADDISON,  Esq.,  Author  of 

the  ••Law  of  Torts."    Seventh  Edition.    By  L.  W.  CAVE,  Esq.,  one 

of   Her   Majesty's   Couosel,  Beoordcr   of   Lincoln.    BoyaJ    8vo. 

1875.  IL  18s. 

"At  present  this  is  by  Ihr  tlio  beet  book  upon  tho  Taw  of  Conirsci  poncssed  bjr  the 
Frofceaion,  mid  it  is  a  tlioroo^y  practioal  book.*'— JUiw  Ttme*. 

JLeake  on  Contracts. — An  Elementary  Digest  of  tlie  Law 
of  Contracts  (being  a  new  editien  of  "  Tbo  Elements  of  the  Law  of 
Contracts").  By  STEPHEN  MARTIN  LKAKE,  Barrister at- 
Law.     1  vol.     Demy  8vo.     1878.  11.  18*. 

Pollock*s  Principles  of  Contract  at  Law  and  in 
Equity  ;  being  a  Treatise  on  the  General  Principles  relating  to  the 
Validity  of  Agreements,  with  a  special  view  to  the  oomparison  ol 
Law  and  Equity,  and  with  references  to  ^e  Indian  Contraet  Act, 
and  occasionally  to  American  and  Foreign  Law.  Seoond  Editioii, 
By  F&EDE&ICK  POLLOCK,  ol  Lincoln's  Inn,  Esq,,  Barrister-at- 

L«w.    Demy  8va    1878.  IZ.  dt. 

The  XiOrd  COiSef  Jostlee  m  his  Jvd«msnt  in  MtiropoiUan  Rathoa^  Cbmpanp  r.  Bno' 
am  aad  otkm,  said,  '«T1m  Iaw  is  weU  put  hr  Kr.  Frederlok  PoUook  in  his 
TMT  aUe  aad  UmmtA  woik  on  Ooutraota."^fJk«  Time$, 
"Wot  tile  pofposes  of  lbs  stadsat  there  is  so  book  equal  to  Ur.  PoUoek'a''— 2%» 
gmomM,In\7lS,  1W8.  ^  ^   ,^  ^     _^^  ^         _.«  ^  . 

**  He  bas  saooeeded  in  vritfuff  s  book  on  Oositiaots  whleh  the  woxktaiff  lawrer  will  find 
as  tieelbl  for  rsferanoe  ss  any  of  its  predeoessors,  and  wbioh  at  the  same  time  will  siTe 
the  student  what  hn  will  seek  lor  In  vsin  elsewhere,  a  oonpWte  rattonalt  of  the  law, — 
law  XoffoHm  and  Bgiriae,  ^    ^       ^.  ,        «^     ^ 

'  '*  We  Me  nothinf  to  qusllfy  is  Che  prsise  we  bestowed  on  the  first  edltioo.  The  chapters 
OB  onlawful  sod  foiposslble  i^reeuMitts  arc  models  of  fall  aad  clear  treatment'*— fioUcttorj' 
Jmirmd,  Aug.  10^  IfiTS. 

•  Smith's  Law  of  Contracts.— By  the  late  J.  W.SMITH,. 

Esq.,  Author    of   "Leading  Cases,"    &c.    Seventh  Edition.     ])y 

VINCENT  T.  TUOMPSON,  Esq.,  Barrister-at-Law.    Demy  8vo. 

1878.    (Sdeetedfor  the  InterniecUate  Bxaminatiom,  1879.^        U  Is.. 

%*  Ml  ttoMiard  Law  W<»'k9  are  kept  m  Stock,  in  ktw  wJlf  and  otfier  hindinye. 


tmrwsfs  ASD  aoorar  ulw  Tf^Bucxiyxsa. 


Martin's  Studant's  Con^eyancerw— A 

CdfaclkMof  r»  III iliBli,  lu W|MHinl  by detoflrffti  —iti.    Ftetl. 

Bj  THOMAB  TBXDEBIC  MABTIK,  SoBdIar. 
1877.  50.  «dL 

Palmer's 

Fof^  aad  AwedcBli  ulilii^  to 

theConiHuiia'AeU.  1862  and  1867.    Anaag^  m  foOMro  :~ 

of   A»nrwifinn,  Aztklei  oi  Amoda&m, 

OrdoB  o£  B(Mid  o£ 
atioD, 


Tnde,  Debcstorai^ 

With  CopioiM  NoteiL    ByFRAKdS 


Amalgaiii 
IS  BkAX 


XJ70BT  PAUCEB,  o< 


the  luMr  Tcnpie,  Eu^  B«mster-«t-Lftw.  Demj  Sto.  1877.   U  &. 
«nh«d  MrOT;tOMrko0«M0e.  beeoMyatlflBpttoeollectaai  tditabodyor 


iBtteffo 


cMUy  MCMrfMe  by  ft  , 

libow,  aad  Ike  fraiu  of  ki»  eitftioM  ftr« 

MMtkBlaUUtj,"—. 


TotkoM 


IterelsaB 


beCore  the  kgal  profBMtai  fai  ft  wacfc  of  gTHt 
r,  Fobraaty,  1S7S. 
ia  fBtting  apeaBipnite»  tko  iwliUBen  gitm  by  Mr.  UdMr 
bft  T«y  TfttaaUi^  becftOM  ko  doeftDoC  coofiftft  bfaDMtf  to  bara  praeMleoli,  bat  by 
ifntftsA  l«HMdooMiii«Dtafyl%blftsp,  M  It  were,  eiefa  stop  UHtkotakfti.  '^ 
velWMb«AiroiiftUttot,tfcct«f(mft  book  of  neeadcBto  ■ai eiy,  bot,  iaftgieftlerar 
dffTM,  ft  traatieo  oa  oertaln  porticiiftor  tko  Cfempaaie^'  Aolftor  IMS  Md  1817. 
ilftborftSo  iiidei,  aad  tko  wotk  k  oao  wkkh  mot  iiinimiil  itwlf  to  tko 
Lam  Timet,  Jaae  9,  U77. 

''Tko  ptoaidaBti  an  «•  o  rale  wtfteedfaifly  wdl  drafted,  aad  adftfitod  to  ownpanfaa  for 
itaaoat  every  eoacelfabb  object.  8o  eipeeiany  are  tko  iDnaa  of  mcaMininfla  aad  arddaa 
of  aaaoflatioB ;  aad  Ikeaa  wfll  be  Ibaad  ertwaady  aenrleaahle  to  tbe  ogaT^yaaeer.  .  . 
An  tbo  Botea  kaTo  been  ofaiborated  wttb  a  tkoraaaMy  oekatific  kaovledso  cf  tko 
prtselpleaofeoailiftayktw,  ftevoU  aa  wttb  *nr*«i—  !■  ■  ■  ♦^  ♦k^  >««>ti  T"*itnTiiaHBr 
iMptladitoi  ,  .  .  weTeBtoretoprodkttkatktoBotcawfllbefoaadofsreatQlfltty 
to  fttidlag  o|ilnlooa  oa  nanir  eooipUcatod  qneatioiia  of  law  aod  pnetioft.''— I«w  Jiwaaat, 

Prldeaux's  Precedents  in  Conveyancing.— With 
DiM«rtatloii0  on  ito  Lftw  and  IVactioe.  Ninth  EditSm.  By 
FKEDEBICK  PBIDEAUX,  late  Profeawgof  the  Law  of  Bealaad 
Penonal  Property  to  the  Inns  of  Conrt^  aad  JOHN  WHTTCOMBEy 
Eeqts.yBarristen-ai-Law.    2  vols.    BojalSvo.    1879.  8iL  10c 

'*  Prideanz  baa  become  ao  iadiapeuftble  pert  of  the  CoaTcyaneer'a  libraiy.^-HBWMearv* 

•*  We  fOftll/  can  bardlr  imacino  a  eonTeyanoer  beiog  required  to  prepare  any  fnatru- 
ment  which  be  win  not  And  akotehed  oat  in  tko  work  under  notice.  ....  We  may 
alto  boaliowed  to  add  oar  trlbato  of  praiae  to  tbeae  Preoedeata  for  tkoir  coneiMoeBa, 
perqileaity,  pncialon,  and  perfection  of  dnfkiDg."— law  Journal, 

%*  All  ttandard  Lavt  Worla  are  kept  in  Stode,  vt  lawca^fand  other  himdingi. 
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CONVICTIONS.— Paley  on    Summary  Convictions.— 
Fifth  Edition.    By  H.  T.  J.  MACNAMARA,  Esq.,  BMrriaterat. 
Law.    Syo.    1866. 
Stone.— Fide  "Petty  Semona."  ' 

COPYRIGHT.-Ptiillips'  Law  of  Copyright.— The  Law  of 
Clopyright  in  Works  of  Literature  and  Art,  and  in  the  AppU- 
cation  of  Designs.  With  the  Statutes  relating  thereto.  JBy 
CHARLES  PALMEB  PHILLIPS,  of  Lincoln's  Inn,  Esq., 
Banrister-at-Law.    8vo.     1868.  12t. 

"  Mr.  PbiUips'  work  is  at  onoe  aa  shla  law-book  and  a  Inold  treatise,  in  a  popalar  form 

•n  the  rights  of  ankhort  and  artiata."— /ttrM. 

CORONERS.— J ervis  on  the  Office  and  Duties  of 
Coroners. — ^With  Forms  and  Precedents.  Third  Edition.  By 
C.  W.  LOVEST,  Esq.,  Puisne  Judge,  British  Guiana.  12mo. 
1866.  12s. 

COSTS.— Carew's  Precedents  of  Bills  of  Costs,  for 
obtaining  Orants  of  Probate  and  Letters  of  Administration  in  the 
Principal  Kegistry  of  the  Court  of  Probate.    1869.  5s. 

Morgan  and  Davey's  Treatise  on  Costs  in 
Chancery.— By  GEORGE  OSBORNE  MORGAN,  M.P., 
one  of  Her  Majesty's  Counsel,  late  Stowell  Fellow  of  University 
College,  Oxford,  and  Eldon  Scholar ;  and  HORACE  DAVE Y, 
M.A.,  one  of  Her  Majesty's  Counsel,  late  Fellow  of  University 
College,  Oxford,  and  Eldon  Scholar:  With  an  Appendix,  containing 
Forms  and  Precedents  of  Bills  of  Costs.     8vo.     1865.  12.  Is. 

Morris'  Solicitors'  Fees  and  Court  Fees,  under 
the  Judicature  Acts.— With  Copious  Index.  By  WILLIAM 
MORRIS,  SoUdtor.     12mo.    1876.  4i. 

Scott's  Costs  in  the  Superior  Courts  of  Com- 
mon La'W,  and  Probate  and  Divorce,  and  in  Conveyancing ; 
also  in  Bankruptcy  (Act  of  1869).  Proceedings  in  the  Crown  Office, 
on  Circuit  and  at  Sessions,  and  in  the  County  Court,  ko.  With  an 
Appendix,  containing  Costs  under  Parliamentary  Elections  Act, 
1868.  By  JOHN  SCOTT,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.    Third  Edition.    Royal  12mo.     1868-73.  11.  U. 

**  Mr  Soott'i  work  is  well  Imown  to  the  profeoaioii.  It  is  an  oztenaiTS  collectioo  of 
tascad  bills  of  costs  in  all  branches  of  practice^  sapplied  to  him  probably  by  the  taziug 
BMstera.  Snob  a  work  spsaka  for  itself,  its  obyiuos  utility  is  its  best  recommenda- 
tion."—Xow  Timet. 

Scott's  Costs  under  the  Judicature  Acts,  1873 
and  1875;  containing  the  ''Additional  Rules'*  and  Scale  of 
Costs ;  together  with  Pbboedbnts  of  Taxbd  Bills.  By  JOHN 
SCOTT,  Esq.,  Barrister-at-Law.    Royal  12mo.     1876.  6s.  6<2. 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery,  Queen's 
Bench,  Common  Pleas,  Exchequer,  Probate 
and  Divorce  Divisions  of  the  High  Court  of 
Justice,  in  Conveyancing,  Bankruptcy,  &c.,  with  Scales  of 
Allowances  and  Court  Fees,  kc,  &c.    Second  Edition.     Royal  8vo. 

1877.  15». 

'*Ib  the  Tolnme  before  ns  we  have  a  very  complete  manual  of  tazatlon.  The  work  is 
beantifaUy  printed  and  arraoged,  and  each  item  catches  the  eye  instaatly. '*->Za« 
Journal. 

Webster's  Parliamentary  Costs.  — Private  Bills, 
Election  Petitions,  Appeals,  House  of  Lords.  By  EDWARD 
WEBSTER,  Esq.,  of  the  Taxing  Office,  House  of  Commons,  and  of 
the  Examiners'  Office,  House  of  Lords  and  House  of  Commons. 
Third  Edition.     Poet  8yo.    1867.  20s. 

*^*  AU  aiandard  Law  Worki  art  kept  in  Biock,  in  law  ea^f  and  other  hindings, 
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COUNTY  COURTS.—The  Consolidated  County  Court 
Orders  and  Rules,  1876,  -with  Forms  and 
Scales  of  Costs  and  Fees,  m  issued  by  the  Lord 
Chancellor  and  Committee  of  Comity  Caart  Judges.  Authorised 
Edition.    Super-royal  8vo.    1875.  Nei,  St. 

County  Court  Rules,  1876.    Authorised  Edition.    Net,6d, 

Pitt-Lewis'  County  Court  Practice. — ^A  Complete 
Fractioe  of  the  County  Courts,  induding  Admiralty  and 
Bankruptcy,  embodying  the  Act,  Bules,  Forms  and  Costs, 
with  Table  of  Cases  and  Full  Index.  By  G.  PITT-LEWIS, 
of  the  Middle  Temple  and  Western  Circuit,  Esq.,  Barrister-at-Law, 
sometime  Holder  of  the  Studentships  of  the  Four  Inns  of  Court. 

{In  the  press,) 

CRIMINAL  LAW.— Archbold's  Pleading  and  Evidence 
in  Criminal  Cases. — ^With  the  Statutes,  Precedents  of 
Indictments,  kc.,  and  the  Evidence  necessary  to  support  them.  By 
JOHN  JEBVIS,  Esq.  (late  Lord  Chief  Justice  of  Her  Majesty's 
Court  of  Common  Fleas).  Nineteenth  Edition,  including  tiie 
Practice  in  Criminal  Proceedings  by  Indictment.  By  WILLIAM 
BRUCE,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and 
Stipendiary  Magistrate  for  the  Borough  of  Leeds.  Boyal  12mo. 
1878.  1^  Us,  M, 

Cole  on  Criminal  Informations  and  Quo  War- 
ranto.—By  W.  R.  COLE,  Esq.,  Bairister^t-Law.    IShno.    184a. 

12t. 

Greaves*  Criminal  Law  Consolidation  and 
Amendment  Acts  of  the  24  &  26  Vict.— With 
Notes,  Observations,  and  Forms  for  Summary  Proceedings.  By 
CHARLES  SPRENGEL  GREAVES,  Esq.,  one  of  Her  Majesty^s 
Counsel,  who  prepared  the  Bills  and  attended  tiie  Select  Committees 
of  both  Houses  of  Parliament  to  which  the  Bills  were  referred. 
Second  Edition.     Post  8vo.     1862.  16«. 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HORACE  SMITH, 
Esq., Barrister-at-Law.  Royal  12mo.    1878.  IZ.  11<.6<;I. 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.  By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel    8  vols.     Royal  8yo.      1877.      5^  I6s.  6d. 

This  treatise  is  bo  mnoh  more  copious  than  any  other  upon  all  the  subjects  contained 
in  it,  that  It  affords  by  far  the  best  means  of  acauiring  a  knowledge  of  the  Criminal  Law 
in  general,  or  of  any  offence  in  particular ;  so  tnac  it  will  be  found  peoaliariy  nsefUl  as 
well  to  those  who  wish  to  obtain  a  complete  knowledge  of  that  law,  as  to  those  who 
desire  to  be  informed  on  any  portion  of  it  as  occasioD  may  require. 

This  work  also  contains  a  very  complete  treatise  on  the  Law  of  Bvidonoe  in  Crtmlnal 
Oases,  and  in  it  the  manner  of  taking  the  depositions  of  witnesses,  and  the  examination  a 
of  prisoners  before  magistrates,  is  ftilly  explained. 

'^  What  better  Digest  of  Criminal  Law  oonld  we  possibly  hope  for  than  'Rnssell  on 
Orimee  V  "— <Sr«-  James  PU^famet  Stephen's  Sptteh  on  OoiMeatUm, 

'*  We  may  safely  amert  that  the  fifth  edition  of  'Rnssell  on  Crimes*  has.  under  the 
eiirefnl  hand  of  Mr.  Prentice,  fally  reached  the  standard  attained  to  by  the  preeedhag 
edirions.** — Law  Journal,  January  27,  1877. 

**  No  more  trustworthy  authority,  or  more  exhaustive  expositor  than  'Rnssell'  can  be 
oonsnlied." — Law  Magcmne  and  Review^  February,  1877. 

"  Alterations  have  been  made  in  the  arrangement  of  the  work  which  withont  interfering 
with  the  general  plan  are  sufficient  to  show  that  great  care  and  thonjht  have  been 

bestowed We  are  arnaxed  at  the  patience,  Indnittry  and  skill  which  arc  exhibited 

in  the  collection  and  arrangement  of  all  this  mam  of  learning.** — 79ks  Turner. 

*«*  All  iitandard  Law  Works  are  kept  in  Stocky  in  lata  calf  and  other  bindings. 
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DECREES.— Seton.—Fuie  "  Equity/* 

DIARY.— Lawyer's  Companion  (The),  Diary,  and  Law- 
Directory. — For  the  uae  of  the  Legal  PtofeirioD,  Public  Com- 
puiieB,  Jofttices,  Merehants,  Estate  Agents,  Auctioneen,  fto.,  ^ 
ruBLiBHXD  Annually.  Thirty-third  Issue  for  1879. 
The  work  contains  the  most  complete  List  published  of  Town  and 
Country  Solicitors,  with  date  of  admission  and  appointments,  and  is  issued 
in  the  following  forms,  octavo  size,  strongly  bound  in  doth : —  c    d, 

1.  Two  days  on  a  page,  plain 5    0 

2.  The  above,  dtterlkavnd  for  Attindanois  .70 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  colnmns      5    6 

4.  The  above,  intbblbavkd  for  Attibdanoxb  .  •        .80 

5.  Whole  page  for  each  day,  plain 7    6 

6.  The  above,  iNnaLBAYiD  for  AiTKNDANoaB  .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money 

columns 8    6 

8.  The  above,  jstebimaywd  for  Attendanoxb  .    10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money 

columns ..  •..••..60 

The  Diary,  printed  on  JOYNSON*S  paper  of  tuperior  quality, 
^ontaint  memoranda  of  Legal  Bueineu  throughout  the  Ytar, 

The  Lawyer's  Companion  for  1879,  edited  by 
JOHN  THOMPSON,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law; 
and  contains  a  Digest  of  Keoent  Cases  on  Costs ;  Monthly  Diary  of 
County,  Local  Grovemment,  and  Parish  Business ;  Oaths  in  Supreme 
Court;  Summary  of  Legislation  of  1878 ;  Alphabetical  Index  to  the 
Practical  Statutes;  a  Copious  Table  of  Stamp  Duties;  Legal  Time, 
Interest,  Discount,  Income,  Wages  and  other  Tables;  Probate, 
Legacy  and  Succession  Duties;  and  a  variety  of  matters  of 
practical  utility. 

**  An  excellent  work  "—Tht  TImm,  Kovomber,  89,  1873. 

"  A  pablicacion  which  has  long  ago  aecared  to  Itaelf  the  fSftVonr  of  the  proftesion,  and 
which,  aa  heretofore,  Jurtiflee  by  ita  contenu  the  title  aaaumed  by  it  "—Law  Journal, 

"ContabkB  all  Uie  mformatlon  which  could  be  looked  for  in  such  a  woik,and  givee  it 
In  a  moat  oonTeaieat  forro  and  Tenr  oompletelj.  We  may  nnheattatingly  reoommeod  the 
work  to  our  nrnden.'*'— Solieiton  JournaL 

**  The  '  Lawyer's  Conpanion  and  Diary '  ia  a  book  that  ooght  to  be  ia  the  poaoeailon  of 
STery  lawyer,  and  of  every  man  of  baeineaa.'* 

^'The '  Lawyer's  Companion '  la,  indeed,  what  it  is  called,  for  It  combines  everything 
reqaired  for  reference  in  the  lawyer's  office.* — Law  Tfmt$, 

"  It  is  a  book  without  which  no  lawyer's  library  or  ofl&ce  ofin  be  complete."— /rM 
Law  Timett  November  Mh,  1878. 

DICTIONARY.— Wharton's  Law  Lexicon.— A  Dictionary  of 
Jurisprudence,  explaining  the  Technical  Words  and  Phrases  employed 
in  the  several  Departmenjts  of  English  Law ;  inclading  the  variona 
Legal  Terms  uned  in  Commercial  TransactionB.  Together  with  an 
Explanatory  as  well  as  Literal  Trandation  of  the  Latin  Maxims 
contained  in  the  Writings  of  the  Ancient  and  Modem  Commentators. 
Sixth  Edition.  Enlarged  and  revised  in  accordance  with  the 
Judicature  Acts,  by  J.  SHIRESS  WILL,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    Super  royal  8vo.    1876.  2i.  2$. 

'*As  a  work  of  reference  for  the  library,  the  handeome  and  elaborate  edition  of 
*  Wharton's  Law  Lexicon '  which  Mr.  Shhreas  Will  has  produced,  most  supersede  all  former 
Issues  of  that  WeU-known  work."— J^oio  Magatiiu  and  Rtvtew,  August,  1876. 

**  No  law  library  ia  complete  without  a  law  dictionary  or  law  lexicon.  To  the  practi- 
tioner it  is  always  osefnl  to  hare  at  hand  a  book  where,  in  a  small  compass,  he  can  find 
an  expUoation  of  terms  of  infrequent  occnrrenoe,  or  obtain  a  reference  to  statniea  on 
most  subjects,  or  to  books  wherein  particular  rabjecta  are  treated  of  at  full  length.  To  the 
student  U  ia  almost  indispensable."— £aw  rimes. 

*^*  A  U  etanda/rd  Law  Worke  art  kept  in  Stock,  in  law  eaif  and  other  bindings, 
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DIGESTS.— Bedford.— Ftkfc  «  Ezuniiuktioii  Guides." 
Chamber's— Fide  "  Public  Health," 

Chitty's  Equity  Index.— Chitty*!  Index  to  aU  the  Reported 
Caoes,  and  Statutes,  in  or  relating  to  the  Principles,  Pleadizig,  and 
Practice  of  Equity  and  Bankruptcy,  in  the  several  Courts  of  Equity 
In  England  and  Ireland,  the  Pnvy  Council,  and  the  House  of  Lords, 
from  the  earliest  period.  Third  Edition.  By  J.  MACAULAT, 
Esq.,  Barrister-at-Law.    4  vols.    Boyal  8vo.     1853.  72.  7c 

Fisher's  Digest  of  the  Reported  Cases  deter- 
mined in  the  House  of  Lords  and  Privy  Council,  and  in  the 
Courts  of  Common  Law,  Divorce,  Probate,  Admiralty  and  Bank- 
ruptcy, from  Michaelmas  Term,  1756,  to  Hilary  Term,  1870; 
with  Bef  erenoes  to  the  Statutes  and  Rules  of  Court.  Founded  on 
the  Analytical  Digest  by  Harrison,  and  adi^ted  to  the  present 
practice  of  the  Law.  By  R  A.  FISHER,  Esq.,  Judge  of  the 
County  Courts  of  Bristol  and  of  Wells.  Five  large  volumes,  royal 
8vo.    1870.  122.  12«. 

{Continued  AnntudUf,) 
"  Mr.  Ftaher'i  Digest  is  a  wonderfal  work.     It  is  a  minde  of  human  industry.**— Jfr. 
JwHeeWiOa. 

**  I  think  it  would  be  very  diffienlt  to  improre  npon  Jfr.  Fidier't  'GMBOiMii  Law 
Digest' "—air  Jam«$  FUajamu  SUphm,  (IC,  <m  Ood^UxUioti. 

Leake.— Fide  "Beal  Property"  and  "Contracts." 

Notanda  Digest  in  La-w,  Equity  Bankruptcy, 
Admiralty,  Divorce,  and  Probate  Cases. — By 
H.  TUDOR  BODDAM,  of  the  Inner  Temple,  and  HARRY 
GREENWOOD,  of  Linoohi's  Inn,  Esqrs.,  Barristers^t-Law.  The 
NoTAKDA  Digest,  from  the  commencement,  October,  1862,  to 
December,  1876.    In  1  volume,  half -bound.  Net,  3^  Ss. 

Ditto,  in  2  volumes,  half-bound.  Net^  tl,  10«. 

Ditto,  Third  Series,  1873  to  1876  inclusive,  half-bound.  Net,  12. 11».  6dL 

Ditto,  Fourth  Series,  for  1877,  with  Indexes,  in  1  volume.   Net,  IL  Is. 

Ditto,  ditto,  for  1878,  Plain  Copy  and  Two  Indexes,  or  Adhesive  Copy 
for  insertion  in  Text-Books.  Annual  Subscription,  payable  in 
advance.  Net,  21«. 

*«*  The  numbers  are  iwued  regularly  every  alternate  month. 
Each  number  will  contain  a  concise  analysis  of  every  case  reported 
in  the  Lav)  Jteports,  Law  Journal,  WeeJdy  Reporter,  Law  Timet,  and 
the  IrUh  Lata  ReporU,  up  to  and  including  the  cases  contained  in  the 
parts  for  the  current  month,  with  references  to  Text-books,  Statutes, 
and  the  Law  Reports  Consolidated  Digest.  An  alphabbtioai. 
INDEX  of  the  subjects  contained  in  xaoh  kumbsb  will  form  a  new 
feature  in  this  series. 

Pollock.— rtd«  "  Partnership.*' 

Roscoe's.— Fufo  «  Criminal  Law  "and     "Nisi  Prius." 

DISCO VERY.—H are's  Treatise  on  the  Discovery  of 
Evidence. — Second  Edition.  Adapted  to  the  Procedure  in  the 
High  Court  of  Justice,  with  Addenda,  containing  all  the  Reported 
Cases  to  the  end  of  1876.  By  SHERLOCK  HARE,  Barrister^bt- 
Law.    Po8t8vo.    1877.  12«. 

"The  book  is  a  uieM  oo&tribation  to  oar  text-books  on  pracUee.**— 5oUdron^  Jaumat. 

**  We  hsro  read  his  work  with  conildersble  attention  aoi  hiterest,  and  we  can  speak  la 
termi  of  oordUl  pndM  of  the  manner  in  which  the  new  procedore  ha«  been  worked  into 
the  old  materiaL  ...  All  the  sections  and  orders  of  the  new  legislation  are  reftrned 
t»  in  the  text,  a  sjnopsis  of  recent  cases  is  given,  and  a  good  index  oompletss  the 
^mne." — Leue  Timm, 

Seton.—  Vide  "  Equity." 
*«*  AU  standard  Law  Works  are  kept  in  Stock,  in  law  eaXfand  other  binding t. 
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DIVORCE^—Bpowne's  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  Statates,  Roles.  Fees, 
and  Fomu  relating  thereto.  Third  Edition.  By  OEOBGE 
BROWNE,  Em.,  KA.,  of  the  Inner  Temple,  Barrbrter-at-Law, 
Recorder  of  Ludlow.    8vo.     1876.  11.  4t. 

'*  We  tamk  this  Editkm  of  Mr.  Brovne'i  TreatiM  lui  been  edited  with  ooBmendable 
can.  The  book,  as  it  now  stands,  is  a  clear,  practical,  and,  so  iSkr  as  we  have  Mmi  able  to 
test  it,  aocorate  expositloB  of  dlToroe  law  and  prooednre."— MMforf'/MriM^,  April  tt,  1 87C. 

DOMiCII Phillimore's  (Sir  R.)  Law  of  Domicil.— Svo. 

1847.  9t. 

DUTCH  LAW.— Vanderlinden'8  Institutes  of  the  Laws 
of  Holland.--8vo.    1828.  II.  18j. 

EASEMENTS.— Goddard*s  Treatise  on  the  La>/v  of 
Easements.— By  JOHN  LEYBOURN  GODDARD,  of  the 
Middle  Temple,  Esq.,  Barri8ter«t-Law.  Second  Edition.  Demy 
8vo.    1877.  16«. 

"  The  book  ia  inTaloable :  where  the  oases  are  silent  the  author  haa  taken  pains  to 
ascertain  what  the  law  would  be  If  bronght  into  qaestion."— £aw  JourntU. 

"  Nowhere  has  the  sabjvct  hern  treated  so  exhaostivelj,  and,  we  may  add,  so  sdentifl- 
caJly.  as  bj  Mr.  Goddard.  We  recommend  it  to  the  most  careful  study  of  the  law  student, 
as  weU  as  to  the  library  of  the  practitioner.**— £ais  Timet. 

ECCLESIASTICAL.  —  Finlason's  Folkestone  Ritual 
Case. — The  Judgment  of  the  Judicial  Committee  in  the  Follceetone 
Ritual  Case,  with  an  Historical  Introduction  and  brief  Notes.  By 
W.  F.  FINLASON,  of  the  Middle  Temple,  Esq.,  Barriaterat-Law. 
8vo.    1877.  Net,  2s.  M. 

Phillimore's  (Sir  R.)  Ecclesiastical  Law.— The 
EodeeiastioJ  Law  of  the  Church  of  England.  With  Supplement, 
containing  the  Statutes  and  Dedsions  to  end  of  1875.  By  SiB 
ROBERT  FHILLIMORE,  D.C.L.,  Official  Principal  of  the  Arches 
Court  of  Canterbury ;  Member  of  Her  Majesty's  Most  Honourable 
Privy  Council.     2  vols.    8vo.    1873-76.  3/.  7$.  M. 

*«*  The  Supplement  may  be  had  separately,  price  it.  6d.,  sewed. 
Stephens.- Kfcfe  <' Church  and  Clergy.'* 
ELECTIONS — Browne  (G.  Lathom.)— Fide  "Registration." 

FitzGerald.— Ffcfe  •'Ballot.'' 

Rogers  on  Elections,  Registration,  and  Election 
Agency. — With  an  Appendix  of  Statutes  and  Forms.  Twelfth 
Edition.  By  F.  S.  P.  WOLFERSTAN,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.    12ma     1876.  11  10«. 

'*The  book  mountains  its  reputation  ss  a  well  ananged  magasineof  all  the  authoritiea  on 
the  subject.'*— £flw  Jommal,  August  19,  1876. 

"  Mr.  Wolferstaa  has  added  a  new  chapter  on  election  agency,  which  contains  a  care- 
ful and  valuable  digest  of  the  decisions  and  dictation  this  thorny  sutdeck'-Soitcttorf* 
Journal^  October  88  1870. 

ENGLAND,  LAWS  OF,— Bowyer.— Fide  "  Constitutional  Law." 

Broom  and  Hadley.—rwfe"  Commentaries." 

Syms*  Code  of  English  Law  (Principles  and  Practice) 
for  handy  reference  in  a  Solicitor's  offioe.  By  F.  B.  SYMS,  Solicitor. 
12mo.    1870.  16«. 

*^*  AU  rtandard  Law  W<frU  art  kept  in  Stock,  in  law  calf  and  other  bindings. 
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EQUITY,  and  Vide  CHANCERY. 

Seton*s  Forms  of  Decrees,  Judgments,  and 
Orders  in  the  High  Court  of  Justice  and  Courts 
of  Appeal,  hikving  especial  reference  to  the  Chancery  Division, 
with  Practical  Notes.  Fourth  Edition.  By  B.  H.  LEACH,  Esq., 
Senior  Registrar  of  the  Conrt  of  Chanoeiy  ;  F.  G.  A.  WILLIAMS, 
of  the  Inner'  Temple,  Esq. ;  and  H.  W.  MAT,  of  Lincoln's  Inn, 
Eiiq.,Barrister8-at-Law.  In2yols.  VoL  I.  BoyalSvo.  1877.  U  IQt. 

This  Volsmo  oontaini  Judgment  by  Default  and  at  Trial ;  Motkn  for  Jadgment ; 
TnuMfer  and  Pajmentof  Fands  into  and  ontof  Ooort;  Prooeedinga  in  Cbambera;  Dis- 
eoTery  and  Productiao;  Iqjunctions;  Stop  Ordem  and  Charging  Orders;  2fs  Bxwi 
Attaebmeut  of  Debts;  Transfer  and  Consolidation  of  Actions;  Probibitfon  Patents; 
Intetpleader ;  Iisuet;  Refereeaaod  Arbitration  BeceiTsrs;  Trustees  (indndlng  Trustees 
Act) ;  Charities ;  Orders  sffecting  Solicitors;  and  Taxation  of  Bills  of  Costs,  Ac  ^. 

"  Csnnot  fiU  to  eommeod  Itself  to  praetltioners.  Nothing  need  be  ssid  ss  to  tbs 
▼aloe  of  the  work,  whidi  is  one  of  settled  antbority.  and  we  have  only  to  congracnlata 
tbe  profession  upon  the  face  that  this  edition  comee  out  under  drcnmstanees  peculiarly 
oaloolated  to  enhance  its  Tshae.**— JUne  Ttnut,  IPebmary  94,  1877. 

'*  The  imprsarion  derived  trom  oar  perusal  of  the  book  is  that  it  represents  the  result 
of  cQOsdentious  and  intelligent  labour  oo  the  part  of  the  editors,  and  wo  think  it  deserres, 
and  will  obtain,  theooniidenoe  of  the  prolhsaion.'*— AelMforr'  JowfuO,  April  T.  1877. 

{VoL  If,  in  the  press.) 

Smith's    Manual    of    Equity    Jupisppudence. — 

A  Manual  of  Equity  Jnrispradenoe  for  PractitionerB  and  Students, 

founded  on  the  Works  of  Story,'  Spence,  and  other  writers,  and  on 

more  than  a  thousand  aubaequent  cases,  comprising  the  Fundamental 

Principles  and  the  points  of  Equity  usually  occurring  in  General 

Practice.    By  JOSIAH  W.  SMITH,  B.C.L.,  Q.a,  Ju^^e  of  County 

Courts.    Twelfth  Edition.    12mo.     1878.  12s.  6d. 

**  To  sum  np  all  in  a  wmd,  for  the  student  and  tbe  Jurisconsult,  the  Manual  is  the  nearest 

approach  to  an  equity  code  that  the  preaoat  literature  of  the  law  is  able  to  fhmish.*— £ais 

"  It  wiU  be  found  as  usefhl  to  the  practitioner  ss  to  the  8tudent.'*--a9Hettorr'  Joumai. 

«*  Mr.  Smith's  Manual  has  fUrly  won  for  itself  the  pealtkm  of  a  standard  work.' — jMriil. 

'*  It  retains  and  that  deservedly,  the  revereaee  of  both  ezamifaers  and  studenta" — 
Dr.  Bollit's  Ltdure  os  a  Omrm  of  Beadmff, 

"There  is  no  disguising  tiie  truth ;  the  propsr  mods  to  use  this  book  is  to  learn  its  pages 
by  hearc*— low  MagoMint  and  Review, 

Smith's  (Sidney)  Principles  of  Equity.— 8vo.    1866. 

EVIDENCE.— Apchbold.—Ft(2e  <<  Criminal.'' 
Hare.— Ftde  "  Discovery." 

Roscoe.— 7W<  "  CriminaL* 

Roscoe.— 7ufe  "  Nisi  Priua.- 

EXAMINATION  GUIDES.— Bedford's  Guide  to  the  Preli- 
minary Examination  for  Solicitors.— Fourth 
Edition.  12mo.  1874.  Net,  8«. 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  on  English  and  Latin,  Crrammar,  Gieography, 
History,  French  Grammar,  and  Arithmetic,  with  the  AASwen. 
8yo.    1875.  18«. 

Bedford's  Preliminary  Guide  to  Latin  Gram- 
mar.—l2mo.    1872.  Net,  St. 

Bedford's  Intermediate  Examination  Guide  to 
Bookkeeping.— Second  Edition.  12mo.  1875.         Net,2s,6d. 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.—Third  Edition.    12mo.    1877.  6«. 

%*  AU  standard  Law  Works  are  kept  iei  Stock,  in  law  0a(f  and  other  bindings. 
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EXAMINATION  CUIDES.-<^k"K<"«<«t 

Bedford's  Outline  of  an  Action  in  the  Chan- 
cery Division.    12mo.    1878.  Net,  2«.  6(2. 

Bedford's  Guide  to  Stephen's  New  Commen- 
taries on  the  La>/vs  of  England.— Seventh  Edition. 
By  QUESTION  AND  ANSWlR  Demy  8vo.  1878.  (Nearly 
ready.)  12*. 

The  following  are  pablished  the  d*y  after  each  Examination  : — 

Bedford's  Preliminary. — Containing  the  Questions  and 
Answers  of  the  Preliminary  Examinations.  Edited  by  E.  H. 
BEDFORD,  Solicitor.    Sewed.  Net,U. 

Bedford's  Intermediate. — Containing  the  Questions  and 
Answers  at  the  Intermediate  Examinations.  Edited  by  K  H. 
BEDFORD,  SoUdtor.    Michaelmas  Term.    1878.  No.  40.   Sewed. 

Net,  1$. 
%*  Nofl.  1  to  84.     6d  each.    Nos.  85—89.    U,  each. 

Bedford's  Final. ^Containing  the  Questions  and  Answers  at 
the  Final  Examinations.  Edited  by  E.  H.  BEDFORD,  SoUdtor. 
Michaelmas  Term.     1878.    No.  89.     Sewed.  Net,  It. 

*«*  Nob.  1  to  88.     6d.  each.     Nos.  84—88.     1«.  each. 

Butlin.— Ficfo  «  Artided  Clerks." 

Head.— Fide  "Statutes. ' 

Lynch  and  Smith.— ricte  "Judicature  Acts." 

Rubinstein  and  Ward.— P'We"  Articled  Clerks." 

EXECUTORS.— Williams'  Law  of  Executors  and  Ad- 
ministrators.— A  Treatise  on  the  Law  of  Executors  and 
Administrators.  By  the  Rt.  Hon.  Sir  EDWARD  YAUGHAN 
WILLIAMS,  late  one  of  the  Judges  of  Her  Majesty's  Court  of 
Common  Pleas.  Eighth  Edition.  By  WALTER  V  AUG  HAN 
WILLIAMS  and  ROLAND  VAUGHAN  WILLIAMS,  Esqrs., 
Barristers-at-Law.    2  vols.     Royal  8vo.  {In  ihe press.) 

EXECUTORY  DEVISES.— Fearne.— Fide  "Contingent Remainders." 

FACTORY  ACTS.— Notcutt's  Factory  and  Workshop 
Acts. — For  the  regulation  of  Labour  in  Factories  and  Work- 
shops, with  Introduction,  Explanatory  Notes,  and  Notes  of  decided 
cases.  By  GEORGE  JARVIS  NOTCUTT,  of  the  Middle 
Temple,  Esq.,   Barrister-at-Law.     12mo.     1874.  9i. 

FARM,  LAW  OF.— Addison  ;  Cooke.— Ficto  "Agricultural  Law." 

Dixon's  La'W  of  the  Farm  — A  Digest  of  Cases  connected 
with  the  Law  of  the  Farm,  including  the  Agricultural  Customs  of 
Engl&nd  and  Wales.  Fourth  Edition.  With  Cases  up  to  the 
present  time,  and  including  the  Agricultural  Holdings  Act  of  1875. 
By  HENRY  PERKINS,  Esq.,  Bamster-at-Law  and  Midland 
Circuit.    Demy  8va    1879.  (^Nearly  ready.) 

FIXTURES. -Amos  and  Ferard  on  Fixtures.— Second 
Edition.    Royal  8vo.    1847.  16«. 

Woodfall.— iSa  "  Landlord  and  Tenant" 

FORMS  — Chitty's  Forms.  Eleventh  Edition.  By  THOS.  CHITTY 
and  THOS.  WILLES  CHITTY,  Esqrs.  (In  prtparation,) 

Moore's  Solicitor's  Book  of  Practical  Forms.— 
12mo.    1852.  7».  6d. 

*J*  AU  standard  Law  Works  are  kept  in  Stock,  in  Uvw  caif  and  other  bindimjs. 
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Danieii's  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appea.1  therefrom; 

Pnctm  «f  tfc«  rhiBiiiM  r»iT«Mi  of  the  Hizk  Coot  a^  of  the 
CV>^rtf  of  Appeal     Bern?  fko  Tbird  EifitiM  of  **  DuodTs 
F'  ra^*     Bj  wnXlAM  HEXBY  UPJ(  )HX,  Eoq^  Stadot 
H^aSttMlwof  Gnf'ftLHi.     I>evj  ^tol     1?7».  2L  2b. 

HIGHWArs.— Bateman's  General  Highw^ay  Acts. — 
frwr  t^  Edztwft.  Ultfc  A  SoppkBCBt  witMwmg  the  Hi^^my  Aci 
of  1^4.  kjt.  Whh  XrAci  bT  C.  MAXLEY  SMITH,  £«i^  one 
rif  tiie  MmIos  of  the  Q::c«Jk's  Beach.     12bol     1&€5l         1(ml  6^ 

Chambers*  I^aw  relating  to  Highways  and 
Bridges,  hai^  the  Scatoteo  is  full  aad  brief  XoCes  of  700 
IjKA'i.T.z  CMC*;  to  vUeh  is  added  the  Lew  icbtiii^  to  the  U^ting 
of  Ecrml  ParitLeo  crder  the  Li^tiag  Act,  1%33.  Bj  GEa  F. 
CHAICBEKS,  E«q^  Boirirterat^LAw.     Inperial  Svol     1578.     I8il 

Shel  ford's  Law  of  Highways. — ^The  Lav  of 
Hiirhwajv  ;  achidme  the  Gcnenl  Hifhwar  Acts  for  Eneland  and 
WaM*,  and  other  StatKea.  vith  eofiioaa  XoCea  of  the  Docmnh 
thenoB  ;  with  Fonnt.  Third  Bditiaii.  With  Sujuihifnt  br 
C.  MAXLEY  SMITH,  Em}^  om  of  the  MaHcn  of  the  Queen*! 
I2iDo.     1^65.  15f. 


IMCLjOoURESu — VuU  ** 


INDIAN  LAW^Montnou;  the  Hindu  ^VS^ill  of  BengaL 

U  ith  aa  iBtrodqctorj  Eanj,  Ac     Boyal  Sto.    1870.      iVei,  IJL  lOft. 

Norton's  Leading  Cases  on  the  Hindu  Law  of 

Inheritance.— 2  TokL    BoyalSvo.    1870-7L        iVVi»  2L  lOt. 

INFANTS^ Ebsworth's  Law  of  Infants.— A  Handj  Book 
of  the  L«w  of  Infants.  Bj  JOHX  EBSWORTH,  £«t*  Solicitor. 
12mo.     186L  3c 

INJUNCTIONS^Seton.— Fide  ^'Eqni^.-' 

INSURANCE^— Arnould  on  the  Law  of  Marine  Insu- 
rance.—Fifth  Edition.  Bj  DAVID  MACLACHLAX,  £«}., 
Baniater-ai-Law,    2  toU.    Bojal  8tol     1877.  9L 

'*  Am  ft  text  book,  *  Anoold '  Is  bow  all  tke  ptacttttoaer  caa  want,  aad  we  eoagtatalato 

the  editor  apon  the  duU  with  wUch  he  baaiaeorponted  the  aov  4eeiaona."— Imv  Kmea, 

Octh  ttb,  Ibll. 

Hopkins'    Manual    of  Marine  Insurance. — Sro. 

1867.  18t. 

Lowndes. — Vide  ••Average." 

INTERNATIONAL  LAW — Amos'  Lectures  on  Inter- 
national La^/v. — DebTered  in  the  Middle  Tem|^  Hall  to  the 
StndenU  of  the  Inns  of  Coint^  bj  SHELDON  AMOS,  M.A.,  of 
the  Inner  Temple,  Barrister-at-Law ;  Profeawr  of  Jnrispmdenoe 
(including  International  Law)  to  the  Inna  of  Court;  ProfeaMir  of 
Juriflpnidence  in  UniverrityColl^re,  London.  Royal  8to.  1874.  10«.6d. 
Kent's  International  La^w.  —  Kent's  Gommentajry  on 
International  Law.  Edited  by  J.  T.  ABDT,  LL.D..  Judge  of 
County  Courts.  Second  Edition.  Revised  and  brought  down  to 
the  present  time.     Crown  8vo.     1878.  lOt.  6d. 

"Dr.  Abdy  Lm  done  all  Lew  StndenU  a  great  eerrtee  is  preeeptlne  that  i^ortioD  of 

Ksot't  CoflnneDtanen  which  relate*  to  pablic  intenational  Law  in  a  aiacie  Tolome,  neither 

large.  ^iHnhH^  nor  ezpeniife.'' 
"  AIto{(etber  Dr.  Abdy  hen  perfonned  U«  task  in  a  manner  worthy  of  hie  repotattoa. 

Hie  book  will  be  nwful  not  only  to  Lawyers  and  Law  Stadenta,  for  whom  it  was  primarily 

Intended,  bnt  also  for  laymen.   It  is  well  worth  the  itndy  of  ereiy  member  <rf  an  enlightened 

Mild  oiTilized  oommnnltj. ^-^SoMdUfr/  Jcurnal. 

*^*  All  ilandard  Law  harks  are  kq[it  in  Stodc,  in  law  calf  and  o(^£r  Hndingg, 
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INTERNATIONAL  LAW.- 

Levi's  International  Commercial  Law. — Being  the 
Principles  of  Mercantile  Law  of  the  following  and  other  Countries 
— vis.  :  England,  Ireland,  Scotland,  British  India,  British  Colonies, 
Austria,  Belgium,  Brazil,  Buenoe  Ayres,  Denmark,  France,  Germany, 
Greece,  Hans  Towns,  Italy,  Netherlands,  Norway,  Portugal,  Prussia, 
Russia,  Spain,  Sweden,  Switzerland,  United  States,  and  Wi&rtemberg. 
By  LEONE  LEVI,  Esq.,  F.S.A.,  F.S.S.,  Barrister-at-Law,  &c. 
Second  Edition.     2  vols.     Royal  8vo.     1868.  IL  15s. 

Prize  Essays  on  International  L.a'w— By  A.  P. 
SPRAGUE,  Esq.,  Counsellor  of  Law  in  the  United  States,  and 
M.  PAUL  LACOMBE,  Advocate  in  France.  With  an  Introduc- 
tion by  His  ExceUency  DON  ARTURO  DE  MARCOARTU, 
Ex-Deputy  to  the  Cortes.    Royal  8to.     1876.  7«.  6c2. 

Vattel's  La-w  of  Nations.— By  JOSEPH  OHITTY,  Esq. 
Royal   8vo.     1884.  12.  It. 

Wheaton's    Elements   of  International    Law; 

English  Edition.    Edited  with  Notes  and  Appendix  of  Statutes 

and  Treaties,  bringing  the  work  down  to  the  present  time.    By 

A.  C.  BOYD,  Esq.,  LLB.,  Barristerat-Law.     Author  of  the  **  The 

Merchant  Shipping  Laws.*'  Demy  8vo.   1878.  11,  8». 

"  Both  the  plan  and  execution  of  the  work  before  us  deewTes  commendation.  Mr. 
Boyd  ffivee  prominence  to  the  labours  of  others.  The  text  of  Wheaton  is  preseoted 
withont  alteration,  and  Mr.  Dana's  unmbering  of  the  sections  \b  preserved.  Mr.  Boyd's 
noies,  which  are  namerons,  original,  and  copious,  are  oouTeniently  IntArspersed  through- 
out the  text;  but  they  are  in  a  distinct  type,  and  therefore  the  reader  always  knows 
whether  he  is  ruultng  Wheaton  or  Boyd.  The  Index,  which  could  not  hare  been  com- 
piled without  much  thought  and  labour  makes  the  book  handv  for  reference,  and, 
oonseqaently.  valuable  to  public  writers,  who  in  these  days  have  frequently  to  refer  to 
International  Law.  A  new  i^>pendix  contains  the  English  and  American  statute  law  of 
naturalicatlun,  extradition,  and  forei<(*\  enlistment ;  the  Snglish  Naval  Prise  Act ;  the 
Treaty  of  Washlngtf>n ;  and  extracts  from  treaties  relating  to  the  Black  8ea,  the 
Dardanelles  and  Boephonis,  and  Turkish  Affairs.  Thin  appendix  will  be  a  mine  of  coined 
gold  to  the  gentlemen  who  enlighten  our  darkness  in  the  leading  article  columns  of  the 
newspapeis  ....  for  general  parpooes,  Mr.  Boyd's  notes  are  so  full  as  to  obviate 
the  necessity  of  reference  to  other  works."— laiv  Journal,  April  18, 1878. 

"  Students  who  require  a  knowledge  of  Wbeaton's  text  will  find  Mr.  Boyd*s  volume 
very  convenient."— Xoie  Magaxint,  May,  1878. 

Wildman's  International  Law.— Inatitutee  of  Liter- 
national  Law,  in  Time  of  Peace  and  Time  of  War.  By  RICHARD 
WILDMAN,  Barrister-at^Law.  2  vols.    8ya    1849-50.      12.  2s.  6d. 

JOINT  OWNERSHIP.- Foster.— Fuic  "  Real  Estate." 

JOINT  STOCKS.— Jordan's  Joint  Stock  Companies.— A 
Handy  Book  of  Practical  Instractions  for  the  Formation  and 
Management  of  Joint  Stock  Companies.  Sixth  Edition.  12mo. 
1878.  Net,  2i.  6<L 

Palmer — Vide  "Conveyancing"  and  "Company  Law." 

Thring's  (SirH.)  Joint  Stock  Companies'  Law.— 

The  Law  and  Practice  of  Joint  Stock  and  other  Pablic  Companies,  in- 

dnding  the  Statutes,  with  Notes,  and  the  Forms  required  in  Making, 

Administering,  and   Winding-up  a  Company,  with  a  Supplement 

containing  the  Companies'  Act,  1867,  and  Notes  of  Recent  Decisions. 

By  Sib  HENRY  THRING,  K.C.B.,  The  Parliamentary  Counsel 

Third  Edition.    By   G.  A.  R.  FITZGERALD,  Esq.,  BaniHter-at- 

Law,  and  Fellow  of  St.  John's  College,  Oxford.    12mo.     1876.     12. 

''This,  aa  the  work  of  the  original  draughtsman  of  the  Companiet'  Act  of  1862,  and 
well-knovm  Parliamentary  coanael.  Sir  Henry  Thring  is  natural^  the  highest  anthoritj 
on  the  subject."— 2^  Timet,  April  21, 1876. 

*«*  All  ttandard  Law  Work*  art  kept  in  Stocky  in  law  calf  ami  other  bindings. 
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JUDGMENTS.^VV^alker's  Practice  on  Signing  Judg- 
ment  in  the  High  Court  of  Justice.  With  Forms. 
By  H.  H.  WALKER,  Esq.,  of  the  Judgment  Department, 
Exchequer  Division.  (^NeaHy  ready.) 

JUDICATURE  ACTS— Wilson's  Supreme  Court  of 
Judicature  Acts,  Appellate  Jurisdiction  Act, 
1876,  Rules  of  Court  and  Forms.  With  other  Acts, 
Orders,  Rules  and  Regulations  relating  to  the  Supreme  Court  of 
Justice.  With  Practical  Notes  and  a  Copious  Index,  fonning  a 
CoMPLBTi  GuiDB  TO  THE  New  PRACTICE.  Second  Edition.  By 
ARTHUR  WILSON,  of  the  Inner  Temple,  Barrister-at-Law. 
(Assisted  by  HARRY  GREENWOOD,  of  Lincoln's  Inn,  Barrister- 
at-Law,  and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls  Chambers.) 
Royal  12ma    1878.     (pp,  726.)  18«. 

{In  limp  Uatker  for  the  pocket,  228.  6d.) 

*^*  A  LABOB  PAFEE  EuiTiON  OF  THE  ABOTB  (for  maiginal  notes).  Royal  Svo. 
1878.  12. 5«. 

{In  limp  Uather  or  calf,  30«. 

EXTEACr  FBOM  PREFACE  I O  THE  SECO!n>  EDITION. 

In  the  preaeot  edition,  the  general  arrangement  adopted  in  the  fonner  edition  is  preserrsd. 

The  seyeral  Aeta,  Bodiee  of  Bnlee,  Orders  in  Oonndl,  and  other  antlioritatiTe  docnmente 
Issued  since  the  date  of  the  former  edition,  ere  printed  in  the  preeent.  The  Holes  of  Court 
subsequent  to  the  Act  of  1875  are  incorporated  with  those  contained  in  the  Schedule  to 
that  Act 

All  the  more  important  deditimiaupon  the  constmetion  of  the  Acta  and  Bnles  down  to 
the  end  of  ttie  Michaelmas  Bittingis  1877*  will,  I  beUere,  be  foond  notioed  with  some  of 
later  date. 

All  the  Rules  of  Court,  both  those  in  the  Sdiedule  and  those  of  later  date,  hsTe  been 
Issued  without  marginal  notes.    I  have  Tentored  to  add  short  marginal  notes  to  them. 

I  cannot  too  strongly  expresi  uy  obli^tlons  to  Mr.  Biddle,  of  the  Master  of  the  Rolls* 
Chambers,  for  his  aneistance  in  tlie  preparation  of  this  ediiion.  The  whole  book  has  been 
revised  by  him  ;  and  I  bare  throughoat  reoelTed  fh>m  him  very  Tslaable  suggeatiooa  He 
has  also  relieved  me  of  moch  labour  by  revising  and  annotating  the  forms  annnezed  to 
the  rules,  and  in  many  other  ways. 

I  wish  psrUcolarly  to  notice  the  Table  of  Cases,  which  Mr.  Riddle  has  prepared.  The 
course  ordinuily  adopted  throughout  the  book  is  to  cite  each  case  with  a  reference  to  only 
one  report  of  ii,  except  where  there  appeared  special  reason  for  referring  to  another. 
The  Law  Reports  are  commonly  dtod  where  the  case  hss  appeared  in  that  series.  To 
have  mentioned  In  the  body  of  the  work  evenr  report  of  each  case  would  have  been  a 
cumbrous  and  I  think  an  iaconrenient  plan.  On  the  other  hand,  many  practitioners  use 
series  of  reports  other  than  those  commonly  dted  in  this  Book.  To  meet  the  difficulty 
thus  arisiDg,  the  Table  of  Cases  gives  a  reference  to  all  the  reports  of  each  case  dted. 

The  reconstruction  of  the  Index,  rendered  necessary  by  the  large  amoont  of  new 
matter,  has  been  kindly  undertaken  by  my  learned  fHend,  Mr.  Hany  Greenwood,  of  the 
Ohanoety  Bar.  

'*  As  resards  Mr.  Wilaon's  notes,  we  can  only  say  that  they  are  indispensable  to  the 
proper  understanding  of  the  new  system  of  procedure.  They  treat  the  prindples  ui»on 
which  the  alteratiims  are  baaed  with  a  cleamem  and  breadth  of  view  which  have  never 

been  equalled  or  even  approached  by  any  other  commentator. The  table 

of  cases,  oontaioing  a  referenoe  to  esch  series  of  reports,  which  Mr.  Biddle  has  preflzed 
to  the  work,  is  a  valuable  feature.  *--3oMaitor/  Jommal,  April  20, 1878. 

"  Mr.  WUson  has  bestowed  upon  this  edition  an  amount  of  industry  and  care  whieb 

the  Bench  and  the  Profession  vrill.  we  are  sure,  gratefully  ackoowledge A 

oonspiruons  and  Important  feature  in  this  second  edition  is  a  table  of  cases  prepared  by 
Mr.  Biddle,  in  which  not  only  are  cases  given  with  references  to  two  or  three  reports,  but 
every  place  in  wbich  the  cases  are  reported.  ....  Wilson's  *  Judicature  Acts,' 
is  now  the  latest,  and  we  think  it  is  the  most  convenient  of  the  works  of  the  same  class. 

The  practitioner  will  find  that  it  suppUes  all  bis  wants."— Z^w  Time$, 

Msrch  23, 1878. 

'•The  special  success  of  Mr.  Arthur  Wilson  in  dealing  with  the  Rules  of  Court  which 
we  pointed  out  on  the  flist  sppearance  of  his  valuable  work,  continues  to  be  a  distinguish- 
ing feature  of  the  second  edition.''— law  Maffcuine,  May,  1878. 

\*  AU  gU/ndat^  Jaiw  Workt  are  kepi  in  Stock,  in  lav  cai^  and  oCher^ 
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JUDICATURE  kCTS.-CtmtinMd. 

Clowes'  Compendious  Index  to  the  Supreme 
Court  of  Judicature  Acts,  and  to  the  Orders  and  Rnlee 
iasaed  thereunder.  By  W.  CLOWES,  Esq.,  one  of  the  Kegistran 
of  the  Court  of  Chancery.  Second  Edition,  revised  and  enlarged 
[Uniform  in  aize  with  the  Queen* 9  Printers  Edition  of  the  Acts  and 
Xules.)    1875.     BalfbotauL  lOt.  &/. 

%*  Thb  above,  with  the  Acts  and  Rules  (Authorised  Edition),  Orders  in 
Council,  and  additional  rules,  Court  fees,  &a,  oompuetx  in  onb 
YoLUMX,  bound  in  limp  leather.  IL  6e, 

Leys'  Complete  Tlme-Table  to  the  Rules  under 
the  Supreme  Court  of  Judicature  Act,1876.  Show- 
ing all  the  periods  fixed  hy  the  Rules  within  or  after  which  any  proci^- 
ings  may  be  taken.  By  JOHN  KIRKWOOD  LEYS,  M.  A,  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law.  Royal  8m  1875.  Na,l8.6d. 

Lynch  and  Smith's  Introduction  to  the  Final 
rlxami nation. — Being  a  collection  of  the  questions  set  by  the 
Incorporated  Law  Society,  with  the  answers  adapted  to  meet  the 
recent  extensiTe  alterations  made  by  the  JUDICATURE  ACT, 
1878.  By  H.  FOULKS  LYNCH,  SoUdtor,  and  ERNEST 
AUGUSTUS  SMITH,  SoUdtor,  Clifford's  Inn,  Prizeman  ;  Senior 
Prizeman  of  the  Incorporated  Law  Sodety,  and  Brodrip  Gk>ld  MediJist, 
1872.    YoL  I.  The  Principles  of  the  Law.     Post  8yo.     1874.      12«. 

Lynch's  Epitome  of  Practice  in  the  Supreme 
Court  of  Judicature  in  England.  With  References 
to  Acts,  Rules,  and  Orders.  For  the  Use  of  Students.  Fourth 
Edition.    Royal  8yo.     1878.  Net,  It. 

Morgan.— rWe  "Chancery.'* 

Scolt.—  Vide  "  Costs." 

Stephen's  Judicature  Acts  1878, 1874,  and  1878, 
consolidated.  With  Notes  and  an  Index.  By  Sir  JAMES 
STEPHEN,  one  of  Her  Majesty's  CounseL    12mo.     1875.     4t.  6d. 

JURISPRUDENCE.— Amos,  La^w  as  a  Science  and  as 
an  Art. — An  Introductory  Lecture  deUvered  at  University 
College  at  the  commencement  of  the  session  1874-5.  By  SHELDON 
AMOS,  Esq.,  M.A.,  Barrister-at-Law.  8vo.  1874.  Net,  It.  6d. 
Phillimore's  (J.  G.)  Jurisprudence.— An  InaugunJ 
Lecture  on  Jurisprudence,  and  a  Lectuxe  on  Canon  Law,  delivered 
at  the  Hall  of  the  Inner  Temple,  Hilary  Term,  1851.  By  J.  G. 
PHILLIMORE,  Esq.,  Q.C.    8vo.    1851.    Sewed.  Ze.M, 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Officer.— Edited  by  the  following  Barristers, 
under  the  Oeneral  Superintendence  of  JOHN  BLOSSETT 
MAULE,  Esq.,  Q.C.,  Recorder  of  Leeds.  The  Thirtieth  Edition. 
Vol  L  containing  titles  "  Abatement "  to  '*  Dwellings  for  Artisans;" 
by  THOS.  SIRRRLL  PRITCHARD,  of  the  Inner  Temple,  Esq., 
Recorder  of  Wenlock.  YoL  II.  containing  titles  **  Easter  Offering  " 
to  "Hundred  ;"  by  SAML.  BOTELER  BRISTOWE,  Q.C.,  MP., 
of  the  Inner  Temple,  Esq.  YoL  IIL  containing  titles  **  Indictanent " 
to  "  Promissory  Notes  ;"  by  LEWIS  W.  CAVE,  Q.C.,  of  the  Inner 
Temple,  Esq.,  Recorder  of  Lincoln.  YoL  I Y.  containing  the  whole 
title  "  Poor ;"  by  JAMES  ED  WD.  DAYIS,  Esq.,  Stipendij^ 
Magistrate  for  Stoke-upon-Trent.  {Sold  eeparately,  price  II.  11«. 
6d)  YoL  Y.  containing  titles  "Quo  Warranto"  to  "Wreck;"  by 
JOHN  BLOSSETT  MAULE,  Esq.,  Q.C.,  Recorder  of  Leeds. 
Five  vols.  8vo.     1869.  71.  It, 
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JUSTICE  OF  THE  PEACE -Cb«/*»«ed. 

Paley.— Ftcfe  "  Convictioiia." 

Stone's  Practice  for  Justices  of  the  Peace,  JuBticeB* 
Clerks  and  Solicitors  at  Petty  and  Special  Sesdons,  in  Summaiy 
Matters  and  Indictable  Offences,  with  a  List  of  Sommaiy  Convic- 
tions and  of  Matters  not  Criminal.  With  Forms.  Eighth  Edition. 
By  THOMAS  SIKRELL  PBITCHARD,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Kecorder  of  Wenlod:.  In  1  yoL    Demy  8vo. 

1877.  U  10*. 

'*Tbe  design  of  the  present  Edidon  has  been  dereloped  with  s  riew  to  offer  to  Ms(0s- 
trates  sod  PracUtionert,  in  one  Tolume  of  moderate  else,  s  complete  general  soooont  of 
the  Prooedure  at  Petty  Seeidona  in  Summary  Msttera  and  Indictable  Oflvnoea,  in  »uch  a 
eoDiecntiTe  fonn,  sooording  to  the  osual  order  of  erents  as  to  render  easily  attainable 
information  on  any  point  of  prooedure  aa  it  may  arise  at  any  giren  period  of  the  pro- 
ceedings. "—ExtraH  /rem  Pritfaa. 

"  Justices  of  the  Peace  and  Practitioners  at  Petty  and  Special  Semions  who  wish  to 
haTe  a  bandy  Tolnme  by  their  ride  for  ready  reference,  will  find  this  new  edition  of 
Stone's  Practice  rery  convenient  and  nsefni.'*— Zow  JfapasiiM,  May,  1878. 

**  In  cleameM  of  ezpoaliion,  in  choice  of  matter,  and,  above  all,  in  orderliness  of 

arrangement,  ihe  book  leaves  little  to  be  desired The  book,  as  a  whole,  is 

thoroughly  satisfactory,  and,  having  gone  carefolly  through  it,  we  oan  reoommend  it 
with  conndenoe  to  the  numerous  bod>  of  our  readers  who  are  daily  interested  in  the 
subJecU  to  which  it  rehues.*'--&>£foftor«'  Joumak  December  8th,  1877. 

JUSTINIAN,  INSTITUTES  OF.-Cumin.— Fufc  "Civil  Law." 
Greene. —  Vide  *<Boman  Law." 
Mears.— Vuie  "Boman  Law." 
Voet.— Fide  "Civil  Law." 
LAND  DRAINAGE.— Thring's  Land  Drainage  Act.— With 
an  Introduction,  Practical  Notes,  an  Appendix  of  Statutes  relating 
to  Drainage,  and  Forms.      By    THEODORE    THBING,   Esq., 
Barrister-at-Law.    12mo.    1861.  7s. 

LAND  TAX — Bourdin's  Land  Tax.— An  Exposition  of  the 
Land  Tax  ;  its  Assessment  and  Collection,  with  a  statement  of  the 
rights  conferred  by  the  Bedemption  Acts.  By  MARK  A.  BOUR- 
DIN,  of  the  Inland  Revenue  Office,  Somerset  Honse  (late  Registrar 
of  Land  Tax).    Second  Edition.    Crown  8vo.    1870.  4s. 

LANDLORD  AND  TENANT.— Woodfall's  Law  of  Landlord 
and  Tenant.— A  Practical  Treatise  on  the  Law  of  Landlord 
and  Tenant,  with  a  full  Collection  of  Precedents  and  Forms  of 
Procedure.  Eleventh  Edition.  Containing  an  Abstract  of  Leading 
Propositions,  and  Tables  of  certain  Customs  of  the  Country.  By 
J.  M.  LELY,  of  the  Inner  Temple,  Esq.,  Bamster-at-Iiaw.  Royal 
8vo.    1877.  1^  16«. 

LAW,  GUIDE  TO.— A  Guide  to  the  La>Ar   for   General 

Use.    By  a  Barrister.    Twenty-first  Edition.    1878.    Net,  St.  6<i. 

"There  may  be  many  students  of  both  branches  of  the  profession  who  will  find  the 

following  pages  an  aoBistance  to  them  in  the  course  of  their  reading,  not  in  Bubstitntioa 

of  bat  tether  with,  or  preliminary  to,  the  volominoos  and  highly  technical  works  which 

they  have  necessarily  to  examine." 

LAW  LIST«— Law  List  (The).— Comprising  the  Jndges  and  Officers 
of  the  different  Courts  of  Justice,  Counsel,  Special  Pleaders, 
Draftsmen,  Conveyancera,  Solicitors,  Notaries,  &c.,  in  England 
and  Wales ;  the  Circuits,  Judges,  Treasurers,  Registrars,  and  High 
Bailiffs  of  the  County  Courts,  District  Registries  and  Registrars 
under  the  Probate  Act,  Lords  Lieutenant  of  Counties,  Recorders, 
Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Colonial  Judges, 
and  Colonial  Lawyers  having  English  Agents,  Metropolitan  and 
Stipendiary  Magistrates,  Imw  Agents,  Law  and  Public  Officers, 
Circuits  of  the  Judges  and  Counsel  attending  Circuit  and  Sessions, 
List  of  Sheriffs  and  Agents,  London  Commissioners  to  Administw 

*J*AU  standard  Law  Workt  are  kept  in  Stocky  in  law  calf  and  other  bindingt. 
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LAW  USr.-Omtbmed. 

Oaths  in  the  Supreme  Court  of  Jadicatnre  in  England,  Conveyan- 
oen  Practising  in  Engbknd  under  Certificates  obtained  in  Scotland, 
&c.,  ftc.,  and  a  yariety  of  other  osef ol  matters  so  far  as  relates  to 
Special  Pleaders,  Draftsmen,  Conveyancers,  Solicitors,  Proctors  and 
Notaries.  Compiled  by  WILLIAM  HENRY  COUSINS,  of  the 
Inland  Revenue  Office,  Somerset  House,  Re^trar  of  Stamped  Cer- 
tificates, and  of  Joint  Stock  Companies,  Published  annually.  By 
Authority.    1878.  {Net  cash  9<.)      10«.  6(i. 

LAW  REPORTS.— A  large  Stock  of  second-hand  Reports.  Estimates 
on  application. 

LAWYER'S  COMPANION.— Ficfe  "Diary." 

LEADING  CASES.— Haynes'  Student's  Leading  Cases. 
Being  some  of  the  Principal  Decisions  of  the  Courts  in  Constitutional 
Law,  Common  Law,  Conveyancing  and  Bquity,  Probate,  Diroroe, 
Bankruptcy,  and  Criminal  Law.  With  Notes  for  the  use  of  Students. 
By  JOHN  P.  HAYNES,  LLD.,  Author  of  "The  Student's 
Statutes."    BemySvo.     1878.  Ids. 

'*  Will  proYS  of  great  ntility.  not  only  to  Stu<)onts.  bat  Prmctitioners.  The  Notes  are 
deer,  rolnted  and  concise."— ^w  liniet,  Angiut  iTtn,  1878. 

"  We  think  that  this  book  will  rapply  a  want  ....  the  book  is  sfaigolarly  well 
arranged  for  reference."— Zaw/itmrTia/,  Ang.  24,  1878. 

"  The  Btatements  of  the  varloiu  cases  are  fidrly  full  and  clear,  and  many  of  the  notes 
are  good.  **—  Lata  Magazinty  November,  1878 

LEXICON.— Fufe  "Dictionary.'' 

LICENSINC— Lely  and  Foulkes*  Licensing  Acts, 
1828,  1869,  1872,  and  1874;  Containing:  the  Law  of  the 
Sale  of  Liquors  by  BetaU  and  the  Management  of  Licensed  Houses  ; 
with  Notes  to  the  Acts,  a  Summary  of  the  Law,  and  an  Appendix 
of  Forms.  Second  Edition.  By  J.  M.  LELY  and  W.  D.  I. 
FOULKES,  Esqrs.,  Barristers-at-Law.    Boyal  12mo.     1874.        8«. 

'*  Heisra.  Lely  and  Foulke^  plan  is  to  print  in  foil  the  principal  Acts,  and  to  inter- 
polate  between  the  sections  of  eadi  of  these  stntntes  all  snoaidiary  enactments,  dlstin- 

gnishinfc  them  by  brackets  and  marginal  notes These  notes  are  nsnally 

sensible  and  to  the  point  and  giro  evidenoe  both  of  care  sod  knowledge  of  the  sabjecL 
—&MeUor»'  JoumaL 

LIFE  ASSURANCE.— Scratchley's  Decisions  in  Life  As- 
surance Law,  collated  alphabetically  according  to  the  point 
involved  ;  with  the  Statutes.  Revised  Edition.  By  ARTHUR 
SCRATCHLEY,  M.A.,  Barrister-at-Law.    Demy  8vo.    1878.     6*. 

LIGHTS  ^Woolrych's  Practical  Treatise  on  the  Law 
of  Window  Lights.— Second  Edition.    12mo.    1864.      6*. 

LUNACY,— Elmer's  Practice  in  Lunacy.— The  Practice  in 
Lunacy  under  Commissions  and  Inquisitions,  with  Notes  of  Cases 
and  Recent  Decisions,  the  Statutes  and  General  Orders,  Forms  and 
Costs  of  Proceedings  in  Lunacy,  an  Index  and  Schedule  of  Cases. 
Sixth  Edition.  By  JOSEPH  ELMER,  of  the  Office  of  the 
Masters  in  Lunacy.    8vo.    1877.  21«. 

MAGISTERIAL  LAW.— Burn.— Fi(£e  '*  Justice  of  Peace." 

Leeming  and  Cross. — Vide  '*  Quarter  Sessions.* 

Paley.—  Vide  "  Convictions." 

Pritchard.— Fufo  "  Quarter  Sessions," 

Stone.— Fide  "  Petty  Sessions." 
*^*  AU  standard  Law  Works  are  kepi  tn  Stocky  in  law  calf  and  other  bindings. 
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MAINTENANCE  AND  CHAMPERTY.  — Tapp  on  Main- 
tenance and  Champerty. — An  Inquiry  into  the  present 
state  of  the  Law  of  Maintenance  and  Champerty,  principally  as 
affecting  Contracts.  By  WM.  JOHN  TAPP,  of  Linooki's  Inn.  Keq. , 
Barrister-at-Law.    12mo.     18dL  it.  M, 

MANDAMUS.  — Tapping  on  Mandamus.  — The  Law  and 
Practice  of  the  High  nerogative  Writ  of  Mandamus  as  it  obtains 
both  in  England  and  Ireland.    Boyal  8vo.     1848.  1/.  Is. 

MARINE   INSURANCE— ^"uftf  *' Insurance."  - 

MARTIAL  LAW.— Finlason's  Treatise  on  Martial  Law, 
as  allowed  by  the  Law  of  England  in  time  of  Rebellion ;  with 
Practical  Illustrations  drawn  from  the  Official  Documents  in  the 
Jamaica  Case,  and  the  Evidence  taken  by  the  Royal  Commission  of 
Enquiry,  with  Comments  Constitutional  and  Legal  By  W.  F. 
FINLASON,  Esq..  Barrister-at-Law.    8vo.     1866.  12t. 

MERCANTILE  LAW.— Boyd.— Fide  "Shipping." 

Russell.— Fufe  "Agency." 

Smith's  Mercantile  Law. — A  Compendium  of  Mercantile 
Law.  By  the  late  JOHN  WILLIAM  SMITH,  Esq.  Ninth 
Edition.  By  G.  M.  DOWDESWELL,  of  the  Inner  Temple.  Esq., 
one  of  Her  Majesty's  CounseL    Royal  8vo.     1877.  12.  l&f. 

**  Wo  oan  safrty  My  that,  to  the  praetulng  Solicitor,  few  books  will  be  found  more 
utefnl  than  the  ninth  edition  of '  Sodth's  Mercantile  Law.'  "—Law  Maganne^  Nor.  187T. 

Tudor's  Selection  of  Leading  Cases  on  Mercan* 
tile  and  Maritime  La  w.— With  Notes.  ByO.D.  TUBOR, 
Esq.,  Barrister-at-Law.  Second  Edition.  Royal  8vo.  1808.    12.18s. 

METROPOLIS  BUILDING  ACTS.->A/^oolrych's  Metropolis 
Building  Acts,  together  wiih  such  Clauses  of  the  Metropolis 
Management  Acts,  1855  and  1862,  and  other  Acts,  as  more  par- 
ticularly relate  to  the  Buildings  Acts,  with  Notes,  Explanatory  of 
the  Sections  and  of  the  Architectural  Terms  contained  therein. 
Second  Edition.  By  NOEL  H.  PATERSON,  M.A.,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.    12mo.     1877.  8t.  6d, 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland: 
with  a  Summary  of  the  Laws  of  Foreign  States  and  PractiaJ 
DirectiouM  for  obtaining  Government  Grants  to  work  Foreign  Mines. 
Second  Edition  Enlarged.  By  ARUNDEL  ROGERS,  Esq.,  Bar- 
rister-at-Law.     8vo.     1876.  12.  lis.  6d. 

"Meet  cum|>rebenaiTe  end  oompleteL"— Zow  Tkiui,  Jane  17,  1876. 
*' Alihough  issued  as  a  Second  Edition,  the  work  appeeit  to  hare  been  slmost  entirely 

re-wntten  end  rerj  modi  Improred.    .    .    .     The  Tolnme  vill  prove  inTaloable  as  a 

work  of  legal  rishrvnce."—The  Mining  Journal,  Maj  18.  1876. 

MORTGAGE.— Coote's  Treatise  on  the  La-w  of  Mort- 
gage.—Third  Edition.    Royal  8vo.    1850.  Net,  11, 

MORTMAIN.— Rawlinson's  Notes  on  the  Mortmain 
Acts  ;  shewing  their  operation  on  Gifts,  Devises  and  Bequests  for 
Charitable  Uses.  Designed  for  the  Use  of  Solicitors  in  AdmiDstra- 
tion  Suits  in  the  Chancery  Division  of  the  High  Court  of  Justice. 
By  JAMES  RAWLINSON,  SoUdtor.  Demy  8va  1877.  Inter- 
leaved. Net,  2s.  6d, 

MUNICIPAL  ELECTIONS.- Fide  "BaUot." 

*«*  A  U  standard  Late  Workt  are  kept  in  Stock,  in  law  calf  and  other  bindingg. 
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NAVY.— Thring's  Criminal  Law  of  the  Navy,  witli  «& 

Introdnctoiy  Chapter  on  the  Early  State  and  Discipline  of  the  Navy, 

the  Rules  of  Evidence,  and  an  Appendix  comprising  the   Naval 

Discipline    Act    and    Practical     Forms.      Second    Edition.      By 

THEODORE  THRING,  of  the  Middle  Temple,  Barrister  at-Law, 

late  Comnussioner  of  Bankftiptcy  at  Liverpool,  and  G.  E.  GIFFORD, 

Assistant- Paymaster,  Royal  Navy.     12mo.     1877.  12t.  6d, 

**  A  foil  lenes  of  fbnna  of  warranto,  minate«,  charsest  Ac,  and  a  good  Index,  complete 

tke  utility  of  a  work  which  should  be  in  ih«  hands  of  ail  who  have  to  deal  with  the  regn- 

latlniC  and  governing  of  the  Fleet."— Law  MagoMine^  Febmary,  1878. 

'*In  the  new  edition,  the  procedure,  naval  regoLitiona,  form«,  and  all  matters  con- 
nected with  tiie  practical  adminkatration  ot  the  law  have  been  chisalfiel  and  arranged  by 
Mr.  Gifford,  so  that  the  work  la  in  every  way  oseftU,  oomplete,  and  up  to  date.**— itTaeoi 
mdMUitarp  Gautte,  Deoembtf  IS,  1877. 

NISI  PRIUS.-— Roscoe's  Digest  of  the  Law  of  Evidence 

on  the  Trial  of  Actions  at  Nisi  P  Pi  us.— Thirteenth 

Edition.    By  JOHN  DAY,  one  of  Her  Majesty's  Counsel,  and 

BdAURICE  POWELL,  Bamster-at-Law.    Royal  12mo.    1875.  21, 

{Bound  in  one  ^iek  volume  calf  or  circuitf  6s.  6d.,  or  in  two  convenient  voU. 

caJlf  or  cifVtttt,  10s.  net,  tactira,) 
**  The  woit  itMlf  baa  long  ago  won  a  podtioa  altogether  nniqae,  and  In  the  hands  of 
Its  present  edttors  there  is  no  fear  that  the  poaiiion  will  be  loet"— low  Journal,  J«ly  10,  187A. 

Sel'wyn's  Abridgment  of  the  Law  of  Nisi 
PriuS.-'Thirteenth  Edition.  By  DAVID  KEANE,  Q.C., 
Recorder  of  Bedford,  and  CHARLES  T.  SMITH,  M.  A.,  one  of  the 
Judges  of  the  Supreme  Court  of  the  Cape  of  Grood  Hope.  2  vols. 
Royal  Svo.     1869.     {PubUehed  at  2L  16«.)  Net,  IZ. 

NOTANDA.— Fi(2e  "  Digests." 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac- 
tice of  a  Notary  of  England.— With  a  full  collection  of 
Precedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  F.S.A., 
of  Lincoln's  Inn,  Barrister-at-Law.     Svo.    1876.  12.  4s. 

NUISANCES.— FitzGerald.—Fufe  "PubMc  Health." 

OATHS.— Braithwaite's  Oaths  in  the  Supreme  Court 
of  Judicature. — A  Manual  for  the  use  of  Commissioners  to 
Administer  Oaths  in  the  Supreme  Court  of  Judicature  in  England. 
Part  I.  containing  practical  information  respecting  their  Appoint- 
ment, Designation,  Jurisdiction,  and  Powers ;  Part  II.  comprising  a 
collection  of  officially  recognised  Forms  of  Jurats  and  Oaths,  with 
Explanatory  Observations.  By  T.  W.  BRAITHWAITE,  of  the 
Record  and  Writ  Clerks'  Office.     Fcap.  Svo.     1876.  4s.  6d. 

''Specially  niefal  to  Commisdunen.'*— low  Magaainet  February,  1877. 
"  The  work  will,  we  donbt  not,  beoome   the  recogniaed  guiae  of  oommlasioners  to 

administer  o»XbB.'"—8olicUon*  Journal,  May  6, 1876. 

PARTITION.-Foster.— Fufc  "  Real  Estate.'' 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 

nership.      By  FREDERICK    POLLOCK,  of  Lincoln's  Inn, 

Esq.,  Barrister-at-Law.     Author  of  "  Principles  of  Contract  at  Law 

and  in  Equity."    Demy  Svo.     1877.  8s.  6d. 

*«*  The  object  of  this  work  is  to  give  the  substance  of  the  Law 

of  Partnership  (excluding  Companies)  in  a  concise  and  definite  form. 

"Of  the  execntion  of  the  work,  we  can  speak  in  terms  of  the  highest  praise.    The 

langnage  is  simple,  concise,  and  clear;  and  the  general  propoei' ions  may  bear  oomparison 

with  thuee  of  Sir  James  Stephen." — Law  MagaxiM,  February,  1878. 

"  Mr.  Pollock's  work  appears  mninently  satLifactory  ...  the  book  is  praiseworthy 
in  design,  scholarly  and  complete  in  execution." — Saturday  Review,  May  6,  1877. 

"A  tew  more  books  written  as  carefully  as  the  'Digest  of  the  Law  of  Partuendilp,'  will, 
perhaps,  remove  some  'irawbacks.  and  render  Eiialiah  law  a  pleaaaater  and  fasier  aabject 
to  study  than  it  is  at  iiresent."— 7^  Examiner,  Blaroh  81, 1877. 

*^*  AU  Standard  Laiw  Works  are  kept  in  Stock,  in  law  calf  and  other  lnndi7^gt, 
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PATENTS.^ — Hi  lid  march's  Treatise  on  the  La^ve  rela- 
ting to  Patents.— 8vol    1846.  U  Ij. 

Thompson's  Handbook  of  Patent  La^w  of  all 
Countries.— Third £ditiaii,RTiaed.  By WM.  P.  THOMPSON, 
C.E^  Head  of  tlie  IiiterwtinmJ  Patent  Office,  LivcfpooL  ISSml 
1878.  yet  2iL  6dL 

PERSONAL  PROPERTY.— Smith's  Real  and  Personal 
Property. — A  CampeDiiiiiiii  of  the  Law  of  Real  and  Penonal 
IVopeKj  Primarilj  Coniiected  with  Cooreywaaag ;  Dengned  aa  a 
Seoood  Book  lor  Stadcata^  and  aa  a  Di^  of  the  moat  naefol 
Leanmig  for  Pnwtitiaiiera.  Bj  JOSIAH  W.  SMITH,  RCX., 
Q.C.,  Jwlge  of  Coonty  CooitL  Fifth  EditkML  2  voJa.  Dcmj  8to. 
1877.  2L  29. 

PETITIONS^— Palmer.— Ftde  "CoDTeyandng." 

PETTY  SESSIONS.— Stone's  Practice  for  Justices  of 
the  Peace,  Juaticea'  Clerka  and  Solidton  at  Petty  and  Special 
Sesriona,  in  Summary  Matters  and  Indictable  Offences,  with  a  Liat 
of  Sommary  Convictiona  and  of  Matten  not  Criminal.  With  Fotma. 
Eighth  Edition.  By  THOMAS  SIRBELL  PRTTCHABD,  of 
the  Inner  Temple,  Esq.,  Barrister-at-Law,  Becorder  of  Wenlock. 
In  1  ToL    Demy  8to.    1877.  IL  lOr. 

"  jMdeet  of  the  Peace  aad  Pnctttiaaen  at  PMty  mad  SpecW  Pwlri  vlio  wkh  to 
bav*  a  bandy  Tohinie  by  tbeir  tide  for  ready  referenee,  will  find  tbis  aev  editioa  of 
*  Stose'ft  Practiee '  very  ooDrenleat  aad  Qwfhi."— Xaw  M^gazme,  May.  1ST8. 

'*  In  deameaa  of  ezpoeitioB,  in  cfaoioe  of  oaatter,  and,  abore  all,  in  adaifneaa  of 

arrangement,  tbe  book  Jearea  litUe  to  be  dealred The  book,  aa  a  whole,  is 

thoroughly  aatiiifactory,  and,  baring  gone  carefUly  throa^  it,  we  otn  reooaunend  it 
with  confidence  to  the  nomeroaa  body  of  oar  readeri  who  are  daily  intofeitod  in  the 
Mifaifect*  U>  which  it  relatea."— &>tiatort'  JoanwA  December  8th,  1877. 

PLEADINa— Archbold.— r«fc  -CriminaL" 

POOR  LAW.— Davis' Treatise  on  the  Poor  Laws.— Bemg 
VoL  IV.  oi  Boraa'  Juatice  of  the  Peace.  Sra  1869.  U  lit.  6d. 

POWERS.— Farwell    on    Powers.— A   Concise   Treatiae  on 
Powers.     By  GEOBGE  FARWELL,  BJL,  of  Linoohi's  Inn,  Esq. 
Barrister-at-Law.    8to.     1874.  ILU 

**  We  recommeod  Mr.  Fanrdl'a  book  aa  contaming  withtn  a  anall  eampaae  what  would 

otherwise  ha*e  to  be  loughtoot  in  the  pageo  of  htmdureda  of  confhaing  reporta.*— 27b«  Lom, 

PRECEDENTS.— 7fd^  **  ConTeyandng." 

PRINCIPAL  AND  ACENT.— Petgrave's  Principal  and 
Agent. — A  Mannal  of  the  Law  of  Principal  and  Agent  By 
E.  C.  PETGRAVE,  Solicitor.     12mo.    1857.  7*.  erf. 

Petgrave's  Code  of  the  Law  of  Principal  and 
Agent,  with  a  Preface.  By  K  C.  PETGBAVE,  SoUeitor. 
Demy  12ma     1876.  AVC,  anoeei,  2«. 

PRIVY  COUNCIL.  —  Finlason's  History,  Constitution, 
and  Character  of  the  Judicial  Committee  of 
the  Privy  Council,  considered  as  a  Judicial  Tribunal, 
especially  in  Eocleaiaatical  Cases,  with  special  reference  to  the  right 
and  duty  of  its  members  to  declare  their  opinions.  By  W.  F. 
FINLASON,  Barrister-at-Law.    Temy  8vo.     1878.  4t.  6d 

Lattey's  Handy  Book  on  the  Practice  and  Pro- 
cedure before  the  Privy  Council.— By  ROBERT 
THOMAS  LATTEY,  Attorney  of  the  Court  of  Queen's  Bench, 
and  of  the  High  Court  of  Bengal;  and  Advocate  of  the  Courts  of 
British  Buimah.   12mo.   1869.  8s. 

\*  AH  standard  Law  Works  art  kepi  in  Stock,  in  law  calf  and  other  hindin^s. 
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PROBATE.— Browne's  Probate  Practice :  a  Treatiae  on  tbr 

Principles  «nd  Prmctioe  of  tha  Court  of  Probate,  in  Contentioiia  and 

Non-ContentiouB   Buaineea,  with  the  Statatea,  Roles,  Feee,  and 

Fonna  relating  thereto.    By  GEORGE  BBOWNE,  Esq.,  Barrister- 

»t-Law,  Becorder  of  Ludlow.     8yo.     1878.  11,  U. 

"  A  eonorj  flanoe  throogh  lir.  Browne^s  work  abows  tliat  It  haa  been  compiled  with 
■Of«  than  ordtaary  oare  and  iataUlfance.     We  atamtld  oonault  It  with  erery  oonfldeaer, 
andeoDaaqaentlj  reoommead  It  to  tboae  who  require  an  inatrnctor  In  Prubaie  Ooun  prao- 
lee.*— law  Timei. 

PUBLIC  HEALTH.— Chambers'  Exhaustive  Index  to 
the  Public  Health  Act,  1875 ;  with  the  full  Text  of 
the  Act,  and  of  most  of  the  Incorporated  Acts.  By  GEO.  F. 
CHAMBERS,  Esq.,  B«rri8ter.at.Law.    Imp.  8vo.    1877.     it.  6d 

Chambers'  Digest  of  the  Law  relating  to  Public 
Health  and  Local  Government.— with  Notes  of 
1078  leading  Cases.  Various  official  documents  ;  precedents  of 
By-UwB  and  Regulations.  The  Statutes  in  fulL  A  Table  of 
Offences  and  Punishments,  and  a  Copious  Index.  Seventh  Edition^ 
enlaiged  and  rerised,  with  Sdpplkmxnt  containing  newLocal  Goyam- 
ment  Board  By-Laws  in  fuIL     Imperial  8to.     1875-7.  12.  8«. 

\*  The  SuFPLEmMT  may  be  had  separately,  price  9«. 

Chambers'  Popular  Summary  of  Public  Health 
and  Local  Government  Law.    Imperial  8vo.    1876. 

Net,  Is.  6d. 

FitzGerald's  Public  Health  and  Rivers  Pol- 
lution Prevention  Acts.— The  Law  relating  to  Public 
Health  and  Local  Government,  as  contained  in  the  Public  Health 
Act,  1 875,  with  Introduction  and  Notes,  showing  all  the  alterations  in 
the  ExistiiigLaw,with  reference  to  the  Cases,  kc;  togetherwithaSup- 
^bment  containing  "The  Rivers  Pollution  Prevention  Act,  1876. ' 
With  Explanatory  Introduction,  Notes,  Cases,  and  Index.  By 
G.  A.  R.  FITZGERALD,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1876.  11.  U. 

"X  copkNU  and  well-ezecated  aaalytlcal  Index  oompletes  the  work  whloh  we  can 
eonlldentjy  recommend  to  the  oflloen  aod  memberi  of  sanitarjr  aathoritiea,  and  all 
interested  in  the  sabject  matter  of  the  new  Act."— law  Mmgatine  am4  JUHtw,  Febniary, 
1877. 

"  Mr.  FitiGeimld  oomea  forward  with  a  apeolal  qoallfleation  for  the  taik,  for  be  waa 
emploTed  bj  the  Gh>vemmeot  in  the  prqtaration  of  the  Act  of  1875;  and,  ae  he  himself 
•ays,  has  neoeanrilj,  for  aome  time  past,  dcToted  attention  to  the  law  lelatiDg  to  public 
health  and  local  goTeiamait.'*— Xotf  Jotmt^  April  SS,  1876. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  including  Hints  as  to  the  Summooinf  and  Manage- 
ment of  them ;  and  as  to  the  Duties  of  Chairmen,  Clerks,  Secretaries, 
and  other  Officiak;  Rules  of  Debate,  &c.,  to  which  is  added  a  Digest 
of  Reported  Cases.  By  GEORGE  F.  CHABiBERS,  Esq.,  Bar- 
rister-at-Law.   12mo.     1878.  Net,  2f.  6dL 

QUARTER  SESSIONS.— Leeming  <&  Cross's  General  and 
Quarter  Sessions  of  tne  Peace—Their  JoriBdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HORATIO  LLOYD,  Esq.,  Recorder  of  Chester,  Judge  of  County 
Courts,  and  Deputy-Chairman  of  Quarter  Sessions,  and  H.  F. 
THURLOW,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  8yo. 
1876.  U  If. 

'*  The  present  editors  appear  to  hare  taken  the  utmost  pains  to  make  the  toIobm  com- 

eele,  and,  ftom  onr  examination  of  it,  we  can  thorooshly  recommend  it  to  aQ  interested 
the  practice  of  qoarter  aeasions.''— late  Ttmu,  Mareh  18, 1878. 

*^*  AU  itandard  Law  Work$  arc  krpt  in  Stock,  in  law  calf  and  other  lnnding9M 
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SOLICITORS.— Cordery's    La>Ar  relating  to  Solicitors 

of  the  Supreme  Court  of  Judicature.-— With  «& 

Appendix  of  Statutes  and  Rules.    By  A.  CORDERY,  of  the  Inner 

Temple,  Esq.,  Barri>ter-at-Law.    Demy  8to.    1878.  lU. 

*'Mr.  Oordary  writM  tenlay  and  clearly,  and  displayi  In  genenl  great  indastryaod 

eare  in  the  collection  of  caeea*— 6Miettar<*  Journal. 

**The  ohaT>torB  oo  llabllltT  of  eoUcitors  and  on  lien  maj  be  selected  as  two  of  the  best 
is  fhe  book.** — Law  Journal. 

STAMP  LAWS.— Tilsley's  Treatise  on  the  Stamp 
LiaW8.-^Being  an  Analytical  Digest  of  all  the  Statutes  «nd 
Cases  relating  to  Stamp  Duties,  with  practical  remarks  thereon. 
Third  Edition.  With  Tables  of  all  the  Sttump  Duties  payable  in 
the  United  Kingdom  after  the  Ist  January,  1871,  and  of  Former 
Duties,  &c.,  &&  By  K  H.  TILSLET,  of  the  Inland  Revenue 
Office.   8vo.  1871.  18«. 

STATUTES,  and  vide  "  Acts  of  ParliamenL" 

Biddle's  Table  of  Statutes.— A  Table  of  Referenoes  to 
unrepealed  Public  General  Acts,  arranged  in  the  Alphabetical  Order 
of  Uieir  Short  or  Popular  Titles.  Second  Edition,  including  Refer- 
ences to  all  the  Acts  in  Chitty's  CoUeciion  of  Statutes.  Royal  8yo. 
1870.    {PuhUshed  at  9«.  6<L)  Net,  2».  M. 

Chitty's  Collection  of  Statutes,  with  Supple- 
ments, to  1878.— A  Collection  of  Statutes  of  Practical  Utility  ; 
with  Notes  thereon.  The  Third  Edition,  containing  all  the  Statutes 
of  Practical  Utility  in  the  Civil  and  Criminal  Administration  of 
Justice  to  the  Present  Tune.  By  W.  N.  WELSBT  and  EDWARD 
BfiAVAN,  Esqrs.,  Barristers-at-Law.  In  4  very  thick  vols.  Royal 
8vo.    1866.  121: 12i. 

With  Supplemental  Volume  to  the  above,  comprising  the  Statutes 
1865—72.  By  HORATIO  LLOYD,  Esq.,  Judge  of  Coun^  Courts, 
and  Deputy-Chairman  of  Quarter  Sessions  for  Cheshire.  Together 
5  vols.    Royal  8vo.     1866—72.  lU  I6t. 

Vol.  IL,  Part  L,  1878,  7«.  6d.  Part  IL,  1874,  fit.  Ptot  IIL, 
1876, 16*.  Part  IV.,  1876,  Be.  Bd.  Part  V.,  1877,  ie.  Bd.  Part 
VI.,  1878, 10s.,  sewed.  %*  Continued  Annually. 

*'  When  be  (Lord  Campbell)  was  upon  the  Bench  he  alwava  bad  this  work  bj  Mm^ 

and  no  atatutei  were  ever  referred  to  by  the  Bur  whieh  be  oooid  net  find  in  IL** 

*The  Revised  Edition  of  the  Statutes,  a.d.  1238- 
1868,  nrepared  under  the  direction  of  the  Statute  Law  Committee, 
publiahea  by  the  authority  of  Her  Majesty's  Government  In  16 
vols.     Imperial  8va     1870-1878.  19L  9«. 

VoLl.— Henry  III.  to  James  IL,  1236-1686.    12.  U  Od 

^,   2.— Wm.  &  Mary  to  10  Geo.  IIL,  1688-1770   ,10    0 

„    8.— 11  Geo.  IIL  to  41  Gea  IIL,  1770-1800   .    0  17    0 

^   4.— 41  Gea  IIL  to  61  Geo.  IIL,  1801-1811    .    0  18    0 

„    6.-62  Gea  IIL  to  4  Geo.  IV„  1812-1823    .    1    6  ^0 

„    6.— 6  Gea  IV.  to  1  A  2  WilL  IV.,  1824-1831    .16    0 

„  7.-2  &  8  WilL  IV.  to  6  at  7  Will  IV.,  1881-1836  ,  1  10  0 
,,  8.-7  Will.  rV.  4;  1  Vict  to  6  &  6  Vict,  1887-1842  .  1  12  6 
„    9.-6  k  7  Vict,  to  9  A  10  Vict.,  1843-1846    .    1  11    6 

„  10.— 10  &  11  Vict  to  13  A  14  Vict,  1847-1860    .17    6 

„  11.— 14  A  16  Vict,  to  16  A  17  Vict,  1861-1868    .14    0 

„  12.— 17  A  18  Vict,  to  19  A  20  Vict,  1864-1866   .16    0 

„  IS.— 20  Vict,  to  24  A  26  Vict,  1867-1861   .    1  10    0 

„  14.— 26  A  26  Vict  to  28  A  29  Vict.,  1862-1866    .    1  10    0 

''  '^-"^'^Supjl^^'t,^  ^^  *  ^^  ^''*"  ""*  \  18W-1867-8    110    6 

*^«*  The  above  Work  is  now  completed. 
AU  itandard  Law  Worle  are  kept  in  Stock,  in  law  eaJlf  and  other  linditiff^. 
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^Chronological  Table  of  and  Index  to  the  Statutes 
to  the  end  of  the  Session  of  1877.  Fourth  Edition,  imperial  8vo. 
1878.  1^.  9$. 

*Public  General  Statutes,  royal  8vo,  issued  in  parts  and  in 

complete  volumes,  and  supplied  immediately  on  publication. 
*  Printed  by  Her  Majesty's  Printers,  and  Sold  by  Stxvins  A;  Sons. 

Head's  Statutes  by  Heart ;  being  a  System  of  Memoria 
Teohnica,  lulled  to  Statutes,  and  embracing  Common  Law,  Chan* 
eery,  Bankruptcy,  Criminal  Law,  Probate  and  Divorce,  and  Convey- 
andng.  By  FBBDEBICK  WILLIAM  HEAD,  of  the  Inner 
Tem^e,  Student-at-Law.    Demy  8vo.    1877.  Net,  U,  M, 

Ly  nch's  Statute  L.a>^,  for  the  use  of  Students  for  the  Incor- 
porated Law  Society's  Examinations.  1870,  1<. ;  1872, 1<. ;  1878, 
If. ad.;  1874, If.  ;  1875,  If.;  1876, If.;  1877,  If. ;  Net,  iewed. 

T0RT8.--Addison  on  ^Vrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  C.  G.  ADDISON,  Esq., 
Author  of  '*  The  Law  of  Contracts."  Fifth  Edition.  By  L.  W. 
CAVE,  Esq.,  one  of  Her  Majesty's  Counsel  {In  the  preu,) 

TRADE  MARKS.~Hules  under  the  Trade  Marks'  Re- 
gistration Act,  1876  (by  Authority).  Sewed.  Net,  If. 

Mozley's  Trade  Marks  Registration .^A  Condse 
View  of  the  Law  and  Practioe  of  Registration  of  Trade  Marks,  as 
altered  by  the  Trade  Marks  Registration  Act,  1875,  and  Amended 
Act,  1876,  and  the  Decisions  thereon.  With  an  Appendix  con- 
taining a  copy  of  the  above  Acts  and  Rules,  with  Directions  for 
Registration,  kc.  Also  the  Merchandise  Maiks  Act,  1862.  By 
LIONEL  B.  MOZLEY,  Solicitor.    Crown  8vo.    1877.        8f .  6d 

Sebastian  on  the  Law  of  Trade  Marks.— The  Law 
of  Trade  Marks  and  their  Registration,  and  matters  connected  there- 
with, including  a  chapter  on  Goodwill.  Together  with  Appendices 
containing  PrMcdents  of  Injunctions,  ko, ;  The  Trade  Ifarln  Regift- 
tration  Acts,  1875 — 7,  the  Roles  and  Instructions  thereunder; 
The  MerchsjoidiBe  Marks  Act,  1862,  and  other  Statutory  enact- 
ments; and  The  United  States  Statute,  1870  and  1875,  and  the 
Treaty  with  the  United  States,  1877 ;  and  the  New  Rules  and 
Instructions  issued  in  February,  1878.  With  a  copions  Index. 
By  liEWIS  BOTD  SEBASTIAN,  B.C.L.,  M.A.,  of  Lincohi's 
Inn,  Esq.,  Banister-at-Law.    8to.     1878.  14f. 

"The  book  cannot  fUl  to  be  of  Mrriee  to  s  Isrge  dsM  of  Iswyert."— tSMMtort* 
Jimmal,  Norember  16tli,  1878. 

**  Mr.  SebMUan  bss  written  the  ftillest  and  most  metliodical  book  on  trade  aurks 
which  has  appeared  in  Sni^Umd  ainoe  the  paestiu;  of  the  Trade  Marks  Regiitnilloa 
Aota.  .  .  .  Tbe  book  oloeea  with  an  appendix  of  etatates  and  ftnrma  of  injoactlaoa,  of 
whieh  we  desire  to  apeak  In  terma  of  high  praiae.'*-~lVad<  Mark$,  June,  18T8. 

"  Viewed  aa  a  oompUation,  the  book  leaTeo  little  to  be  desired.  Viewed  aa  a  trtatlie  on 
a  sabjeot  of  growing  Importanee,  it  aleo  atrlkea  na  aa  being  well,  and  at  any  rate  carefully 
exeoated.*— Xaw  Jommai,  Maroh  SOtb,  1878. 

**  Mr.  8ebaatian*a  book  la  a  careAil  ataiement  of  the  law,  .  .  .  there  ia  a  fall  appen- 
dix of  foima  and  itatntea,  a  good  table  of  caaea,  and  a  complete  Index.'*— low  I%mm, 

Trade  Marks'  Journal. — ito.  Sewed.  {Inued  fortnighUy.) 

No$,  1  to  152  are  now  ready.  Net,  each  1$. 

Index  to  Vol  L  (Nos.  1—47.)  Net,  8#. 

Ditto,  „  Vol  IL  (Nos.  48—97.)  Net,  8f. 

Ditto,  „  Vol  IIL  (Nos.  98—123.)  Net,  8i. 

Ditto,  „  VoL  IV.  (Nos.  124—141.)  Net,  8#. 
*^*All  Standard  £mw  Workt  are  h^  in  Stock,  in  law  eaJf  and  other  Hndings, 


so  STBTEKB  AND  SONS'  LAW  PUBLIOATIONS. 

TRADE  MARKS-O"^""*!- 

Wood's  Law  of  Trad©  Marks. — Containing  the  Mer- 
chanillBe  Miuka'  Act,  1862,  and  the  Trade  Marks'  It^idriLtion  Act, 
1875;  with  tha  Knleg  theraander,  «nd  ftuctiol  DirectioiB  for 
obtaining  K^^tiatrotinn  j  with  Notee,  fnll  Table  of  Cases  and  Index. 
By  J.  BIUI.AND  WOOD,  Bsq.,  Baimter-at-Law.  12mO. 
1876.  Si. 

TRAMWAYS.— Sutton's  Tramway  Acta.— The  TramwaT  Acta 
of  the  United  Kingdooi,  with  Notes  on  the  Law  and  PnctioBi  and 
an  Appendix  contaliiin{[  tha  Stuidiiig  Ordars  of  FulioiDcnt,  Rules 
of  the  Board  of  Trade  relating  to  Tramwars,  and  Decisions  of  tha 
RefBrcoa  with  respect  to  Locu*  Btaudi.  By  HENRY  StnTON, 
B.A,  of  Lincoln's  Inn,  Bamater-at-Law.    Post  8vo.     187J.       12s. 

TRUSTS  AND  TRUSTEES.— Godefroi's  Digest  of  the 
Principles  of  the  Law  of  Trusts  and  Trus- 
tees.—By  HENRY  GODEFROI,  of  Lincoln's  Inn,  Esq., 
Barrister. at-Law.  Joint  Author  of  "  Godefroi  and  Shortt'fl  Iaw  of 
Railway  Companies."     Demy  8vo.      1879.  li.  1* 

USES— Jones  (W.  Hanbury)  on  Uses.— 8to.    1862.        7». 

VENDORS  AND  PURCHASERS Dart's  Vendors  and  Pur- 
chasers.— A  TniatlsB  on  tha  Law  and  Fmctfce  rclatiitg  to  Yen- 
don  and  Purchasem  of  Real  Estate.  By  J,  HENRY  DABT,  of 
Lincoln's  Inn,  Esq..  one  of  the  Six  ConTeyaociiig  Coimsal  of  the 
High  Contt  of  Jostjoe,  Chacoary  Sifision.  Fifth  Edition.  By 
the  AUTHOR  and  WILLIAM  BARBSR,  of  Lincoln's  Inn,  Ewg., 
Banivter-at-Law.    2  toIs.    Boyal  8vo.     1376.  iL  13s.  6rf. 

"AsUadard  work  ItksUr,  Dart's  Is  bsToad  all  pialsg." — I*t  tamJamoL 

VICE.— Amos  [Professor  Sheldon)  on  the  Laws  for 
the  Regulation  of  Vice. — A  oomparatire  Sorvey  of  I^vs 
in  Foroa,  for  the  Prohibitiou,  Rc^nlaUcOi,  and  Licensing  of  Vice  in 

England  and  other  CoantriBB,  With  an  Appendix.  By  SHELDON 
AMOS,  M.A,,  Barrister-at-Law  and  Profeseor  oi  Jorisprodence  in 
University  College,  London.      8vo.     1877-  18i. 

WATERS.— Wool  rye  h  on  the  Law^  of  Waters.— Indnding 

Rights  in  the  Sea,  liireis,  Canals,  ^.    Second  Edition.    Svo.    ISGl. 
Goddard.—  f^"  Easements."  Ntt,  10s, 

WILLS.— Montriou.—  f'We  •'  Indian  Uw." 

Hawllnson's  Guide  to  Solicitors  on  taking  In- 
structions for  Wills. — Bto.  1874.  it. 
Theobald's  Concise  Treatise  on  the  Construc- 
tion of  Wilis.— With  Table  of  Caaes  and  Full  Index.  By 
H.  S.  THEOBALD,  of  the  Inner  Temple,  Esq.,  Batrister-at-Law, 
and  Fellow  of  Wadham  College,  Oxford.     Sto.     1876.  II. 

"Hr.  Theobsld  has  wrt^nlT  glTon  --"• ' ■—  ' " ' 

abonr,  and  dtar  tipoaitian."— x»  M- 


record  mir  dfldded  Impnatf  on.  after  a  somewlist  cazvAil  axamlaatfob. 


id  dtar  expoaitiai 

Ihsb  lUsisabookotinatabtH^aMI  tsIw.    It  bun  on  eierj' Hfia  t 

sound  Jvdgvent.    It  Is  «rtain  to  prvre  of  iroac  practical  naeAuaasL  inr  n  ■dp«ib«  ■ 

Mat  ■UcGiiBs begtanlng to ba  dlMliiMlT felt."— AittAsn'  JiwnHlTFstnn U.Utn. 

iHrmeDt  being  good.  Slid  his  staiemont  Dttb*effeotortliedBBUoB*b*lii|[ 
I  caanot  (all  to  ba  of  pncUcsl  oUUtT,  and  as  sodi  «a  oao  co^Esd  it  to  the 
be  pn>feHlon.''~Zd«  Ttim,  Dwemtwr  SS,  U76. 
......>.i n  — eDgod,  sad  ile  contents  cDbjacD  all  tha  principal  beads  on 


'Wi\lii 


.Villiams. —  ViiU"  Exeontors." 
WINDOW   LIGHTS.— V/oolrych.—Pii«  "Ughts." 
W  RONGS.—  Vide  "  Torts." 

All  Law  Seporti  art  kepi  in  Sloct,  in  Imb  caifaad  otAtr  bindvagt. 
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STKVBIIS  AND  SONS,  119,  CHANCERY  LANB,  LONDON. 


Eatimatea  for  new  or  second-hand  Reports  on 
application. 


All  Binding  executed  in  the  Uet  manner  at 
moderate  prices  and  with  dispatch. 


The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  OfPee  Patterns,  at  Office  Prices. 


The  PvJblishers  of  this  Catcdogue  possess  the 
largest  known  collection  of  Private  Acts  of  Pa/rlia^ 
ment  (including  PiMio  and  Local),  and  can 
supply  single  copies  oommendng  from  a  very 
early  period. 


Valuations  made  for  Probate,  Pa/rtnership,  or 
other  purposes. 

LIBRAEIES    PTJKCHASED    OR    VALUED. 


A  Large  Stock  of  Second*hand  Reports  and 

Text  Books  on  Sale. 


STEVENS   AND  SONS, 

1»,  CHANCERY  liANE,  LONDON,  W.O. 


JfBW  WOMS  AM  NEW  EDITIONS. 


Addison  on  "Wpongs  and  their  Remedies.  Being  a 
Treatise  on  the  Law  of  Torfca.  Fifth  Edition.  By  L,  W,  Cave^ 
Esq.,  one  of  Her  Majesty's  Counsel.  {In  the  prett,) 

Archbold's  Practice  in  the  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  Divisions  of  the 
High  Court  of  Justice.— Thirteenth  Edition.  By  Samwi 
PrerUiee,  one  of  Her  Majesty's  ConnseL  {In  the  preMt,) 

BuUen  and  Leake's  Precedents  of  Pleading.  Fonrth 
Edition.  {In  the  prtu. ) 

Candy's  Mayor's  Court  Practice.— The  Jnrisdlction,  Process 

Praotioe,  and  Mode  of  Pleading  in  Ordinary  Actions  in  the  Mayor's  Court 
London  (commonly  called  the  ''Lord  Mayor's  Court"),  ronnddd  on 
BrandoiL    By  Qtirge  Candy,  of  the  Liner  Temple,  Burister-at-Law. 

{In  the  pren.) 

Cavanagh  (C.).— The  La^w  of  Money  Seouritiea— A 
Practical  Treatiw  on  the  Instruments  and  Modes  by  which  the  Pay- 
ment df  Money  is  injured,  incorporating  all  the  recent  important  Cases 
and  Statutes,  with  an  Appendix  containing  the  Crossed  Cheques  Act 
1876,  The  Factors  Acts,  1823  to  1877,  Locke  King's,  and  its 
Amending  Acts,  and  the  BiUs  of  Sale  Act,  1878.  By  Cfhristopher 
Cavanagh,  LL,B.,  BJL.  (Land. J,  of  the  Middle  Temple,  Esq.,  Bairister- 
at-Law.  Qn  thi  />reM.) 

Chitty's  Forms.— Eleventh  Edition.  By  Thonuu  C%iMyand  ThamoM 
WUUs  ChiUy,  Esqrs. 

Churchill's  Sheriff  La^AT.— By  Cameron  Churchill,  of  the  Inner 
Temple,  assisted  by  A,  Carmiehad  Bruee,  of  Lincoln's  Lin,  Esqrs., 
Barristers-at-Law.  {Nearly  ready.) 

Cross'  Law  of  Patents ;  A  Code,  including  summaries  of  all  the 
cases.    By  /.  Athlon  Crots,  of  Middle  Temple,  Esq.,  Bairister-at-Law. 

Danieirs  Chancery  Practice.— Sixth  Edition. 

Notcutt's  Factory  and  Workshop  Act,  1878.  With 
Notes.  {In  ^  prete, ) 

Pitt  •  Le>wis'  County  Court  Practice.  —  A  complete 
Practice  of  the  County  Courts,  indudhig  Admiralty  and  Bank- 
ruptcy, embodying  the  Act,  Rules,  Forms,  and  Costs,  with  Table  of 
Cases  and  full  Lidex.  By  Q,  PiU-Lewie,  of  the  Middle  Temple  and 
Western  Circuit,  Esq.,  Barrister-at-Law,  sometime  Holder  of  the 
Studentships  of  the  Pour  Inns  of  Court  {In  the  preu.) 

Roscoe's  Digest  of  the  Law  of  Evidence  on  the 
Trial  of  Actions  at  Nisi  Prius.— Fourteenth  Edition. 
By  John  Day,  one  of  Her  Majesty's  Counsel,  and  Maurice  Powell, 
Barrister-at-Law.    Boval  12mo.  (Nearly  ready,) 

Scott's  Costs.— Fourth  Edition.  By  John  ScoU,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law.  {In  theprees,) 

Sebastian's  Digest  of  Cases  of  Trade  Mark, 
Trade  Name,  Trade  Secret,  Goodwill,  Ac,  decided 
in  the  Courts  of  the  United  Ejngdom,  India,  the  Colonies,  and  the 
United  States  of  America.  By  Lewie  Boyd  S^HuUan,  Esq.,  Barrister- 
at-Law,  Author  of  **  The  Law  of  Trade  Marks."  (In  the  prete,) 

Seton's  Forms  of  Decrees.  Judgments,  and  Orders 
in  the  High  Court  of  Justice  and  Courts  of 
Appeal.    Fourth  Edition.    In  2  vols.    {VoL  11.  in  ike  preu.) 

"Williams'  La  w  of  Executors  and  Administrators.— 
A  Treatise  on  the  Law  of  Executors  and  Administrators.  Eighth 
Edition.  By  Walter  Vaaghan  WiUiame  and  Roland  Vaughan  WiUiamt, 
Esqs.,  Barristers-at-Law.    2  vols.    Royal  8vo. {In  the  presa.) 
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